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1912, June 8 (41 L. D. , 80), pasture reserves. 477, 481 
1912, December 18 (41 L. D. a Ae) Kinkaid — 


acts Wyo pew cae RORY Meee eeaw Rea nesee wea (228 
1913, January 6 en L. D. 450), per; 6, right : 

HOE WAYS ie wedoueintecseesceeedee ies 464, 
1913, Fobruary 6 (42 L. D.,349), reclamation . 


464 
1913, February 13 (41 L. D., 479}, three-year _ 
hornestead.....--. 74, 206,315, 394, 338, 343, 511, 580 s 
1913, eens 26 (42 L. D., 208), reclama-~ + 
201. 


PIGHS og ia wi wwe meeadeeausoasseeaes 
1913, March 1 (41 L. D. , 532), par. 2, right et: : 
TDG oatelan ic Seamieanenereneasen creur ese * 426. 
Paragraphs 6-8....------.-- Sepettesees — B48> 
‘Paracraph Bosca weteocastsosssewks even . ARQ). 
1913, March 8 (41 L. D., 490), soldiers’ addi-. 
POTAlo v8. stoned rcewheeundeloaenees 


1913, March 21 (42 L. D., 13), Tioton unit. . 
1913, March 25 (42 L. D., 22), timber a on Don-~ 


ST 
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a Page. 
"1843, March 3 (5 Stat., as), sec. 5, settle- . 
‘ment GIA iii cusGetencs oo csco use seowene 591 
1845, March 3 (5 Stat. -, 788), Florida school 
PATIL. occ tesen cc cunwe secs oseenessearwes 404 . 
1848, J uly 19 (9 Stat., 248), honorsble dis- 
GWAR Ue hase ne nia arse eeecelts ee elewuanes * 459 


1862, August 31 (10 Stat., 143), warrants... $21 
1854, September 36 (10 Stat., 1109), Chip- 
pewa teaty 0.2... -eceeeeeeeeeeeeeeee 447— 
1862, May 20 (12 Stat., 392), homestead..... — «665 
1862, July 1 (12. Stat., 498, 492), Central 2. 
> Pacific prattt......-.cnecieseweomceveccurs 589 
1863, March3 (12 Stat.,#19),Siouxlands.... 198 
~ 1864, July 2 (13 Stat., 356, 358), Central 3 
Pacific ep Uae ae eae Rea ee Aes one ey 


47 79°.—VoL 2-13 —a1 -— 


9977 


ara! TAN cco kdkne ce ccs eta tekedeeicd easy 
1913, March 26 (42 L. D. » 35), par. 36, sug- 
gesti ions to jiquinsteaders Los daumepe daw. 338 
1913, April1 (42 L. D., 71), contestant...... 327,560 
1913, August 27 (42.L. D., 338), commuta- 
tion proof; citizenship...-.--..+-----+-++- 325 - 
1913, September 6 (42 L. D. ,348), three-year : 
act—coultiv ation... ....-enneueeeee ~- 512,535,597 | 
1913, September 6 (42 L. D., 349), reclama- : 
GO Sec ooo st tase nk deedadoueemedeceee 483. 
1913, October 1 (42 L. D., 446), Fond da Lac 
allotments evose Mnpeeasecoeteweasue aye 
Page. 
1866, July 23 (14 Stat., 218), sec. 1, California : 
SBIBOTION as cnccieieiw gush an eeareva cee ants 
1866, July 27 (14 Stat., 292), Atlantic and 
PACiNGr 22s a secweccesdseeocea eeuaeeeaese 522 
1868, April 29 (15 Stat., 635,637), Siouxlands 192. 
1970, May 31 (16 Slat, 78), Northen: | 
Pace. 10.0.0 000-creneacenewenamerseeeren 203. 
1871, March 3 (16 Btat., 573), sec. 23, South- , 
rat Patt c/s ohescease ere cee oe aes 522 
1872, June 8 (17 Stat., 334), see. 2, soldiers’ _ 
Homestead. (o..s. cea sasensncaye ceases 314 
1875, February 11 (18 mel 415), mining nt 
GIA sds a toow bey sccusse-cesaenevnewses 457 
1877, March 1 (1¢ Stat. , 281), secs. 1-2, Cali 
* Oem SBCHoOMANG ycatcn5 cstv mageedec . 
1878, June 3 (20 Stat., 88), timber cutting. . 0, 
> 163,308,310 


| 1878, Tune 3 (20 Stat., 89), timber and stone. 198,430 
“1879, March 3 (20 Stat., 472), final proof.... 


18 


467 


ag. 


XVIE- 


1880, May 14 (21 Stat., 140), sec. 2, con- 
-  testant.........2.2--+------. 65, 71,173, 341,370 


Sec. 3, settlement. :........... .---- 160,489,578 
1880, June 16 (21 Stat. , 287), repayment... 60, 538 
Sec. 2, repayment, Se” Meany rere rte 398 


1882 , August 7 (22 Stat. , 341), sec. 6, Omaha 
495 


1883, March 1 (22 Stat., 433, 444), allotments. 194 


1883, March3 (22 Stat., 487), Alabamalands. 489 
1887, January. 29. (74. Stat., 371), honoranle 
discharge Uiie sleek ce Siseseeheaereaee 460 


ican ¥ebruary 8 ‘ Stat. , 388), aibtenis. 194, 


: 447,490 
1888, May 1 (25 Stat., 113, 133), Indian lands. “209 
1889, January 14 (25 Stat. , 642), sec. s Chip- z.% 

pewa AUORMSN IB ccc cent ess eel cay st 447 
1889, February 16 (25. Stat.; 672), useless 

DADO cc va cdaem tenes ruses Serer mee a 162 | 
1889, March 2 (25 Stat., 854), additional 

homestead........-.....- .. 57,281, 240, 517, 521, 607 


1889, March 2 (25 Stat., 890); sec. 7; allot- 


eet 10): eee eee ee eee 195. 
1890, August 30 (26 Stat., 371, 301), aggregate 
ROTOANO so: ee ican eicececyas Soesetues - 319,368, 396 
1890, August 30 (26 Stat., 371, 391), right of 
WHY shia tec Stem ett eeu eet hab dit ult -410 
1891, February~ 28 (26 Stat., 796), school 
‘lands... ee ieieha acne ee daae si 15,118, 404 
1891, March 3 (26 Stat., 854), sec. - 16; small 
Holding ClalMn jose. cece cescer eat deascs 60 
— 1891, March 3 (26 Stat., “Yo93), + timber cut- 
2 TINE away eeteote eaves. 1+ ++ 22,34, 163,306,310 
1391, March 3 (26 Stat. cam 1 SCC. 5, ‘desert 
land Setetbedne cas tueee ew aeee err eee 165,198 
Sec. 7, confirmation. eee ay eee sdemoee 566,612. 
Sec. 17, 320-acre limitation.........-... 319 . 


Secs. 18-21, right. of-way.....-. 111, 218,562,595. 
1892, July, 26 (27 Stat., 270), preferenceright. 341 
1892, August 4 (27 Stat. , 348), building stone. 145, 404 
1893, February 13 (27 Stat. , 444), timber.... - 22,311 
1993, February 21, (27 Stat., 470), small. 

Holding Claim... sencecctwedewses sees — 60 
1804, August 15 (28 Stat., 323, 326), Siletz 


innds Spied Usetekwe re tee cuee eh Otewecek sige _, 244 
1894, August 18 (28 Stat., 372, 394), survey... 15, 
119,205. 
1894, August 18 (28 Stat, 372, 395), Carey | 
§ Act Supe tate pean ee aeee ee tne we Rees entes 507 
1894, December 18 (28 Stat., 594), Ware 
TONG eo so ces bose we oeetekeneoewawsewauee 521. 
1895, February 26 (28 Stat., 687) : isolated 
MUPACIse wc. co ecinwiosewcecooretuelcctwsee 152. 
1896, May 28: (29 Stat., 184), Uz ‘5. commis- * | 
SIQNOIS ade t eteonscdece iets ante wemeus 197. 
1897, June 4 (30 Stat., 36), forest lieu selec- . 
MOUS 23% Sia Sede coeleu code tdawse ues 144, 259, 560,575 
1898, April 25 (30 Stat., 364), Spanish War. 460 
1898, May ! 11 (30 Stat., 404), right of way.... 111, 
218, 562. 
1898, May 1 14 (30 Stat., 409), Alaska. ..-.... 213 
~ Sec. 10, roadway, reservation...... based 257 
Sec, 11, timtber_-............02.000 Bases, oo sae 
1898, July 1 (30 Stat., 553), bankruptey.. ieee 101 
1898, July. : (30 Stat., , 597, 618), timber..... 22, 
165,306, 311 


1898, Jaly 1 (80 Stat., 597, 620), Northern, 


Pacific adjustment.......------....- 221,396,464 | 


Page. 


1902, July 1.(32 Stat., 728), Imperial Valley. 


ACTS OF CONGRESS CITED AND CONSTRUED, 


. Page. 

1898, September 19 (30 Stat., 1783), Black | 
Is FOresho se) co 8 eideo teste tearedes 195 
1899, March 2 (30.Stat. , 993), railroad land... 119 
1899, March 3 (30 Stat., 1074, 1095), Black = 
125 . 


Hills MOSOI VO ia. sowcunwaweatiouacinc ce satel 
1899; March 3 (30 Stat., 1362), Rosebud 

lands Baie pee ithe noeyttant al eerste ans | 582 
1899, April 11 (30 Stat., 1754), treaty with . 

Spain aeacad bono ee sweteacabenn cues os 460 
1900, May 17. o Stat., -179), ace home- 
 UBAOS sce Sas Setar wa det owi nua tes wus ets 106 
1900, June 5 (31 Stat., 267), second home- 

stead Lecce Metevenee dics ouceancasereenes 48, 488 
1900, June 6 (31 Stat., 321), sec. 26, Alaska 

mining laws........ secu maettedseue an 258 
1900, June 6 (31 Stat., 672), sec. 5, Fort Hall . 
5 MONO oto eos eee cen uci emaalebectwe 154 
1901, February 15 (31 Stat., : 700); right of 

WVELY i wise oan tates cates we amen 7, 249,348, 420, 564. 
1901, March 3 (31 Stat., 1083), right of way. 4 
1901, March 3 (31 Stat., ae: sec. 3, desert 

NSRIG sh ste to eae een atau: ~ 206 
1901, March 3 (31 Stat., 1436), timber eeuese 311 
1901, March 3 (31 ates , 1439), timber....... 26, 

165,306,311 

1902, May 22 (32 Stat., 203), second home- 

SUA eshte ie sdosleean cee ooet cas 48 
1902, June 17 (32. Stat., 388), poolaation:. 7. 13, 48; 


85, 112, 157, 174, 185, 189, 190, 201, 223, 316, 345, 
349, 365,371, 423,448, 462, 515, 534, 544, 548, 595 
592 
1903, January 31 (32 Stat., 790), witnesses. . 171 
1903, March 3 (32 Stat:, 1028), Alaska...... 213 
1904, March 4 (33 Stat., , 29), affidavits, 


MEOOIN ORG cee ke wae wavcaleemwe 197 
1904, March 30 (33 Stat., 153), Fort: Hall 
SANS eee ecs Maes aeeae ieee eke awe tae 153 
1904, April 28 (83 Stat., 527), Sec. 1, second 
HOMOStOA «exces ssbb eens dediaeceas 80, 489 
Sec. 2, additional homestead........... 48,57 
1904, A pril-28.(33 Stat., 547), Kinkaid Act. 48; 


224, 278,282, 288, 458,515 
1904, April 28. = Stat., 556), small-holding 


GAIN roe eh ete cy epee eacnees 553 
1905, February 1 (38 Stat., “a , sec. 4, mea 

Gl WAV osc cooeccchatveieerveise teens loute 249 
1905, February 8 (33 Stat., 706), reclame, 

{GLOW MRA PETIAl sos ois ov eed Ghcon nw oewaeedicn 352. 
1905, March 3 (33 Stat. 1 1032) F reclamation 

TO a, So ee eater oe oad 353 
1905, March 3 3 Stat.., 1264), forest lieu 
=~ PPRNCC UNOS S Snide sins ce wise weed graiacin wallace 577. 
1905, May 6 (34: Stat. 001) ; Klamath Forest 

TLGSORV Oi isa one hoe oh dewaeeenan tne 405. 
1906, April 16 (34 Stat., 116), town. sites in . 

reclamation projects... Ra ee eA arr 302, 382. 
1906, April 21 (34 Stat., 124), Lower Brule 

MANOS. eo ose wank ey sat neta dowd estan 432, 433 
1906, June 11 (34 Stat., 383), forest lands. . : 20, 

148, 175, 214,331, 409, 425, 471, 475, 572. 

1906, June 12 (34 Stat. » 209), Teclamation ... Bia] 
1906, June 21. (34 Stat., 325, 336), Coeur. 

“Alene Tigi 8o isso vec eee tec ceanaceens - 588. 
1906, June 21 (34 Stat., 325, #02); drainage 3 
0 2) Se ee Se ee 108. 
1906, June 27 (34 Stat., 517), Eolated tracts. 12, 

151, 180 





ACTS 


: ; "seek 
1906, June 27 (34 Stat., any: culated 
IANS, cnc ueeeevseeeeamencetews 157,354,382, 390 
1906, June 28 (34 Stat., 546), waived States ‘ 
COMMISSIONCL.. - 2. ean nee ee eee es sneenee ~ 197 
1906, June 28 (34 Stat. “s00) vaieareresrves ATT 
1906, June 29 (34 Stat., 622), notary public. . 528. 
1906, November: 6 (34 Stat., 3256), Coeur | 
d@’ Alene (Clearwater) Forest.....-.-:.-.- 119,510 
1907, February 8 (34 Stat. , 883), forest home- 
SUCAGS shes lol eee nite ee awe deene 8388 
1907, March 1 (34 Stat. acne: Moret 
FROSOT VO noo isd ce weewrce sa sesenceeeeues «ATS 
1907, March 2 (34 Stat., 1294), Kinkaid Act.. 25, 
7 227, 236 
1907, March 2 (34 Stat. , 1230), Rosebud lands: 292 
1907, March 2 (34 Stat., 3294), Weiser Na: 
tional Forest......0..--...eeeeceeeeeceeee 175 


1908, February 8 (35 Stat., 6), second home- 
BUCHOS. oc cceuiacebe teas nario weakeene 80, 172, 489 
1808, March 11 (35 Stat., 41) ; Wood reserve... 


182, 430, 533, 538 


1908, March 28 (35 Stat., 52); desert entries... 95, 


569, 593 

1908, May 5 (35 Biat. , 100), Western Power ; 
Co, Use bouducUed dud viruses due wees ewes eis . 6 

1908, May 20 (35 Stat., 169); drainage: aca? 104 


1908, May 27 (35 Stat., 377), witness fees. ._. U7; 


1908, May 29 (35 aut 458, 460), sec. 2, eRe 


canis A a6 [Re a athe eR A 12 
1908, May 29 (35 Stat 465), sec. 7 Kinkaid 


1908, May 30 (35 Stat., 554), qoteet home- 
SUCRCS ase cpensetcutenveutbeceveeatonees 
1908, May 30 a: Stat.,.558), Fort Peck. - 
larids Weulsotovntakuiuceswoudeeesewans 264, 271, 468 
1908, July 18 (34 Stat., 3222), Heppner Na- 


suey POLS hiccwo ie buciace sceqese sun ocees 438,442. 


ATT 
1909, February 19 (35 Stat., 639), aiaed? 


homestead. 51,79, 159,196, 347 , 407, 427,512, 515, 526. 


1909, Fobrnary 26 (35 Stat., 655), smail 


Holdin eee ese Mead were eee 60. 

1909, March 3 (35 Stat.,779), Imperial Valley. 545. . 
1909, March 3 (86 Stat., 844), surface rights. . 83, 
: 328, 602 


1909, March 48 Stat., 1088), sec. 49, timber 


EROS PGcSvctewetteweulinel eee beers 308 
1910, March 15 (36 Stat., 237), Garey Act 
WiChOtAW also eco oetenseeetetns sistas 607 
1910, March 26 (36 Stat.; 265), Satire Te- ; 
SOPV Ole uiiweac teste seencawestcanndsunedcan 477 
1910, June 11 (36 Stat., 465), reclamation —_ 
LOWNSILES: <. susie ceesctveccs suguecweue sd: 355, 394 
1910, June 17. (36 Stat., 531), enlarged home- 
SIGE .cocucicucbarpetereuekeontesuees 51,515,526 
1910, June 20 (36 Stat. , 087), sec. 29, Arizona 
STANTS 1006. cesnnc we ovebeeete cakes aera 294 
1910, dune 22 (36 Stat. 88), coal lands...... 48, 
~ 82,312,601 
1910, June 23 (36 ‘Stat., 592), reclamation 
ONUEOS yey sc nacee coves te dceesiass 157, 253, 356, 3872 
- 1910, Jume 25 (36 Stat., 835), reclamation..... . 356,1 
. 365, 462 
Sec. 5, reclamation.........--..2-.-- wee . 7,158 


OF CONGRESS CITED AND: CONSTRUED:. 


476. 
1908, March 26 Oe Stat. 48) ,Tepayment.... 29, . 


334. 


Page. 


1910, June 25 (36 Stat. , 847), withdrawal.... 5 24,98, 


1910; June, 25 (36 Stat. , 855), See. J, deceased - 


HG GEOG ese el ois cea eh ouacialtetents 495 
1910, June 25 (36 Stat., 855, 358), sec. 14, 

POWOF SitGss cos eweka ee wcdeuc ines ene 5 
1910, June 25 (36 Stat., 864), leave of ab- 

"PONCOs son2- the ctx pense nee Scans 358, 424, 517, 530 


1911, Fobruary 2 36 Stat:. , 895), reclamation . 


lands piece seesctetea iu eceGeen eset eteke 278 
1911, February 3 (36 Stat. 7 896), second en- 
111g (- > a ee EC ne eC a oe ee 80, 95,489 
1911, February 13 (36 Stat.,; 902), reclama- 
tion Gti ent an 13, 85,189, 358, 386 
1911, February 18 ee piel » 917), réclams- 
"  PHAONL SIGYIGS cls 2 2 egies ata Soca ees 8,359, 365, 462 
1911, February 21 (36 Stat. ) 925), reclama- 
VION nd dicdea ws wensaaces tam awan iwoaaed Aen «B59 
1911, February 24 (36 Stat., 930), lease of 
SUEDINS WALOl os veers cecwiensaeewodies 360. 
1911, March 3 (36 Stat., 1080), Gros Ventre 
TONG ieee eee wetiade eu oeanee ese 210. 
1911, March 4 (36 Stat., 1253), right of way... 465 
1911, March 4 (36 Stat., 1356), Siletz home- 
SUCKS xe wi ev sean dotelcastideenaengeae. 240 
1911, August 19 (37 Stat., 23), leave of ab- 
SONCO ss eco ce wcken ws cee aire dae 97. 
1912, March 28 (37 Stat., 77), isolated tracts-. 88,. 


227, 231, 236, 466 
1912, April 15 (37 Stat., 85), Coeur d’ Alene 


NBS os rosts asain sheen van'un ce aneee tani 75 
1912, April 23. (37 Stat., 90), Alabama coal. _ . 
PATIOS a oun Owed Cuiard dita ual macieanduatats 488., 

‘|. 1912, April 27 (37 Stat., 91), wood reserves. 477. 


1912, April 30 (37 Stat., 105), reclamation. 


homesteads..........---..-.- 361, 377,383, 517, 530 


1912, April 30 (37 Stat., 105), isolated coal hae 


1912, April 30..(37 Stat., 106), desert entry. 
OKUANSING es. cuxcegeuress wiceesaeeceauad 
1912, June 6 (378 Stat., 123), three-year home- 
SIGE So alatsusduieocawase .. 45,63, 80, 226, 247, 

324,334,343, 345, 425, 511, 512, 534, 535, 579, 617. 


1912, June 13 (87 Stat., 139), enlarged home- 


stead eek hen eee ede cal ascend cudeisesee eee 61. 
-1912, July 3 (37 Stat., +188), forest home- . 

SUGARS i auithacascersewcdccewnitadeatewaes 335. . 
1912, July 24 (37 Stat., 200), reclamation as- 

- ‘gignments...... Chote ehh el eette debe 361,391 
1912, August 9 (37. Stat., 265), reclamation . 
Steele ane 9, 207, 254, 362, 377, 535, 548 

‘See: 3, reclamation...2.-.......---4.2- §42 

1912, August 9 (37 Stat., 267), enlarged 

homestead.....0-2..2.-0- Sense Moe ae 37, 160 
1912, August 10 (37. Stat. , 287), forest home- 

BiCAGS onan ce Kacneebaecuwuseniaxascaeenany 124, 333 
1912, August 24 (37 Stat. » 455), three-year 

honmiesiead 5 .desencwasee cece s Seeteedecists O20,010°— 
1912, August 24 (37 Stat, 496), Utah oil 

TANG: oo oie sence s store cod eececceeewes 42 
1912, August 24 (37 Stat., 506), enlarged 

HOMOS (ONG Sia oo ss Aawemeciutinctewewende wes 90 
1912, August 26 (37 Stat., 610), desert entry. 363 
1913, January 27 (37 Stat., 651), Fort Nio- 

brara lands... 220 iceessnsGouskcenswees 282 


1913, January 28 (37 Stat., 653), Timber 
Lake and Dupretseeeeeeeecerere sateeweeue 3 
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xX 
a . Page. "Page. 
1913, February 11 (37 Stat., 666), enlarged 1913, June 30 (38 Stat., 77, 0, Fond du Lae 
homestead........--.00eeeaceeees 345,348, 408, 513 allotments..........-..sssesecseeeeeeeee -  446— 
1913, February 27 (37 Stat., 687), phosprinte 1913, June 30 (38 Stat., 77, 92), Kiowa, Co- 
lands Re CRE Ae Ty STOR ee ee: Sree 18 manche, etc. as be bin ened ntkaaiee ee weuuaien 604 
1913, March 3 (37 Stat. 1025), Coeur d'Alene = 1913, July 25 (38 Stat., ——), Fort Peck 
. lands.....-.: Swan kindenedebes eeeeneltss 74 Vand 9 4c co boc twh siceaeetean er ced. BON 400 
~ . 1918, March 4 (87 Stat.,. 828, 842), forest 1913, September 24 (38 Stat., ——), Lower ~~ 
homesteads.......---.sss:oseen-eleceeve- 124,333 | Brulelands.........-. patisudud laceseed - 433 
1913, March 4 (37 Stat., 912, 925), settle - 1913, September 30 (38 Stat., ——), Fort 
WGNES 08535527 ay oh cesseeuses se woe 73,325, 518 Niobrara lands. ..csc<scecenassiecaes 277, 282, 288 
1913, March 4 (37 Stat., 1015), simu | 
ne sewecues Hactua ved ceseenceteces .. 800° 
REVISED STATOTES CITED AND CONSTRUED.. 
Section. Page. | Section. Page. 
DI68 ot ccstie. irae ecu eines eee gS Nl aA Stee oni a Sh ahage ain eee 482 
7 sr: A rr ES a oe Oe SS ad (1, |, ca ne Ce ES 102, 483, 552 
D810 ei eusca te iGatiaer dae Suu as eteiy BBD DOIG oS sclaeltott nh e eee hh hn Da 102 
9088 sau ek edness hit fenten da eae ae 7 ey .! Re nna eat ve eae Ro RO 145 
72: Fa a SCOR ee eee on ee Ee age © | eee ee ee 415,454 
7 peer ctee neon et 105,184, 345,455,513 | 2381. .0-.-.--sconceseceleceereececvescveres ABA 
D217) 1) a en ee eee ere me eed pAb OSGI ca eutcce te auwe ge ewaat woesecereeues 414 
BOD wits s incetwhuevesenmrauecue Smtew Oe; Ot, 202 || Daoins suckin cues sa cweuue tase eeea sere 527 
POO rinse sartiste 51, 62, 64, 80, 169, 198, 334, 517, 616 DBO ce aedes aan ative tetas Nate unaks. DoOlage 
DO0e seine ak etn eye ta ot EN 1a IE” Ye a Se ne MO ee? 322, 505 
DION Ros feria as ee ee ale aati hae 109) ONG iso ben tia ieeadiwseec cae wavees voces tes 322, 420. 
DONE ohne tl ites ine ete Cine eee 6264,034, 516 | 2040 co ceo et cat Sectieecwendeweeederes 505 
POLIO Be yah wicks as ves avin cuss spemieeebien 4 BBO A D8 (Bia csinraes sind icin ts Se elas a ue ance 393 
OBOE. cess bold coenidachuen Cav eseneeseaies “BIS: | MODs deck wssacsteee poltes a stensoneveeseuts 433 
PANG iene ewes eolseeeeeee 215,217,219; 314/28 GOT. | DA8 1. «nate deems odes danvnvtauaesimacatecies 393 
D511] ie! ty SR PR Re TSA O1G 318 Are | OAR ao tt cry esate ats dae 67° 
QS R eee. dsscuheua bie duwvaaneasues neues B50.) 2406. oc spbinbacecececevesecesec wdeewese - 228, 236, 466 
Del Beek lcci Gis ereitesindsccendeuawsletons TAD | BS ae a etaona sein el ade sue natnonda tai 62,183 
OSL 0a as a tateok wu melaianansiut abun walailue A 1-4 a7. 5 ae eee MnO Ar ae er ee 308 
7.2) EEA RTE EY oe eg sone SOU! || Gidoro rai sc cer et nee che lou ey cue se 384 
V1 eR a SE REMC NOT ee Por 456 
RULES OF PRACTICE CITED AND CONSTRUED, 
Rule: Page. | Rule. Page, 
7 ee MOLARS rn eee PRA Rae ode DY 02s cccsetaa feo estuc alcatel aocnaae 559 
AO Sc eo cet sda eee tat eteenecene B80 | Wo nce otioncndacddatucoe decease genase 56 
1A), ct ddcuee aioe ussce.s eexceweneeuuersesaws 23 AD a: ee nee ee eRe 529 
BAe sadt odo ues suteewaunetneun eae ae GO Tae Pied nce nudeweeoutacsebess Soe sevese 339 | 
BG vais vdaretedcininaebobes sic cencas sett o,  FOLO Th ic ae election duit atea nase 529. 
BO is Sint int lnden saute eaaeiametetebes 6105 | BB oduct he waec ns ec tetaseneasaes eka ce 339° 
AO cet codue aces canton Sahu keeeeoes O11; Gre eassecvarevsetieas had coe thet ua bd 610 


DECISIONS 


. RELATING TO 


THE PUBLIC LANDS. 


JOHN W. BROWNING. 
Decided March 17, 1918. 
ISOLATED TRAOT—PAYMENT. ae : BS oe 
Where at the sale of an isolated ae the amount. bid goes above the sum a 
bona fide bidder. has in hand, and he desires to continue bidding, he may 
- deposit: the amount he has in hand, as an evidence of his good faith, and be 
‘permitted to participate further in the bidding, on condition that, if the 
tract be awarded to him, be make his bid good during the business hours of. 
- the day, the sum a a ee him to he, in such event, credited upon his 
‘pid. ; | ae - 
AvrHoriry or LAND DEPARTMENT TO AUTHORIZE RESALE ¢ OF PeAGr:. 
The fact that an applicant for the sale of an isolated tract has accepted. com 
“. the successful bidder the amount paid by him as fee for publication of 
notice of the sale, will not prevent the land department, in case of error 


in the proceedings, from setting aside the sale and authorizing a resale 
of the tract upon application ther efor DY the former applicant. 


| LAY3in, Assistant Seoretary: 


John W. Browning eae from decision of the Coline: of 
the General Land Office of — 16, 1912, setting aside public sale 
of isolated tract, SW. 1 NE. 4, SE. fr NW. 4, NE. 4 SW. 4 » NW. 3 4 
SH. 7, Sec. 81, T. 16 N., R. 4 . “Gucmamento, California. 

The sale having heck duly . ad ecrnesd. on application of oe 
Dunlap, Sr., he appeared at the local office at 10.30 a. m., and bid 
$1.40 per.acre. After the hour had nearly expired, Sea: as attor- 
ney for John W. Browning, appeared, and when the register was 
about to close the sale, and asked “ Do I hear any other bid,” Swezy. 
raised Dunlap’s bid, and the sale proceeded until Dunlap bid $2.50 
per acre; whereupon Swezy, raised the price to $2.55 per acre. 

Dunlap then stated that he iad not sufficient money with him to- 
raise the bid beyond that price. He offered a check and stated that — 
if allowed to bid he would deposit the ‘price within a reasonable time 

—— #T79°—vor. 42—18—1 oe 
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| ae the day. Swezy objected, holding that this action was vio- — 

lation of paragraph 12, circular No. 71. The local office sustained 
. that objection and held ‘that the successful bidder would be required 
to deposit the money in cash at close of the bidding. The sale was — 
then closed and the local office reported the matter asking instruc- 
tions. The Commissioner set aside the sale upon authority of Rosa 
Alheit (40 L. D., 145) and allowed Dunlap thirty days from notice 
within which to begin republication, if he still desired to purchase 
the land, and held the sale would be closed without further notice | 


= if he failed to request republication. 


_ Browning’s appeal alleges error in such order of the Genes stones | 
and asserts that his bid should be received as the highest qualified - 
bidder. A second assignment of error is that a accepted from 
Browning his publication. fee since the sale. . | 
_ There is no merit in the second error assigned. The United States 
_ is an interested party at the sale of. isolated tracts, and combination 
of bidders or transactions of bidders « among themselves do not waive 
_errors in the proceedings, if any occurred, to ae prejudice of the 
United States. 7 
There being a bona fide soeicaut anesent who was able with | 
money in hand to pursue the sale further, the local office should have 
directed him ag evidence of his good faith to deposit the sum he had 
in hand, which appears to have been $400, and proceed with his bid- 
ding, advising him that should he make his bid good during the busi- 
ness hours of the day, in case he was a successful bidder, the sum 
deposited would be credited upon his bid. | 
As against Dunlap, Browning’s conduct did not entitle him to 
~ consideration... He waited until the sale was about to expire and then 
proceeded with small bids, apparently seeking to weary out his ad- 
versary, and when he found he had finally outbid the sum of money 
in his hands, insisted upon closing the sale, though his adversary was — 
willing to bid a larger price. The object of a public sale on com- 
petitive bids is to obtain the largest price obtainable for the prop- 
erty of the United States that is offered for sale. The tactics em- 
_ ployed by Browning were dilatory and unconscionable, such as tends 
to forestall a sale and defeat its very object. It is obviously against 
the interests of the United States to close a Sale carpet under — 
such conditions. | | | 
| The decision 1 Is affirmed, 
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| _ JOHN W. BROWNING. 


| Motion for rehearing of departmental: deaeion of March 17, 1913, | 
—49 7, D. me soaaage Assistant ime Laylin, May 31, 1913. oe 


et tee 


‘TIMBER LAKE AND DUPREE TOWNSITES, SOUTH DAKOTA— 
2 on PUBLIC RESERVE, 


REGULATIONS. 


| DaraRTMENT or THE INTsERIOR, 
Gmnzran Lanp Orrics, 
| | . | Washington, D. €., March 17, 1918. 
The act of January 28, 1913 (37 Stat., 653), Salon the reser-— 
vation for school, park, and other public purposes of not more than 
five acres of the undisposed of lands within the townsites of Timber 
Lake and Dupree, in the Cheyenne River Indian Reservation, South 


Dakota, and the patenting of said reserves In each townsite to the — 


respective municipalities. 
_ Reservations of several blocks, in one boasts of about ten’ acres, 
in the other of about twenty acres, were made at the time of the 
surveying and platting of the townsites, and each such tract | was 
designated on the plats as “ Public Reserve. ae i 
The corporate authorities of each townsite should apple: to the . 
local officers for patent under said. act to such “ Public Reserves,” | or 
portions thereof, as they may desire, not exceeding five acres-in each 
townsite, and must file therewith record evidence of the incorporation ° 
of their respective towns and of the authority of the officers filing the 
: application to apply for the patent, ‘such. authority to be shown by. 
resolution of the common council in each . ae or other governing” ; 
body. : 


Upon the filing at such sutedins and. oe if found satisfac- a 
tory, patent, will issue to the town so applying in its corporate name 


for the tract or tracts covered by its appliestion and for the public: 
uses expressed in said act. 
The act further authorizes the ‘purchase price on the sale of lots 


in said townsites, hereafter made, to be paid in installments, and 


: | directs the setting apart of 20 per centum of the net proceeds of such 


sales to be expended “in the construction of schoolhouses or other 


| public buildings or improvements in the. respective townsites in which . 
lots are sold.” The proceeds derived from lot sales hereafter made 


in either of said two townsites will be deposited to the credit of the - 


Treasurer of the United States as “ Sales of town lots—Act of Jan- 
uary 28, 1913 eae), * In the settlement of the quarterly 
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_ accounts of the receiver 20 per centum of such proceeds will be cer- 
tified to the Auditor for the Interior Department, to be set aside aS 
a separate fund under the terms of the act mentioned. _ 
Instructions relative to the terms of sale and payments of the pur- 
chase price for lots will be given in each case when sales are ordered. 
"4 §. V. Prouprir, . 
_ 7 = 4. Assistant Conunissioner, | 
_ Approved, April 3, 1918: 
Lewis C. Lavury, 
Assistant Secretary. 


| GREAT WESTERN POWER C0. 
| Decided March 17, 1913, | 


Powsr AND Rvsievor Sites WITHIN INDIAN Baers, 
‘Sections 13 and 14 of the act of June 25, 1910, authorizing the er of . 
the Interior to reserve power and reservoir sites within Indian reservations, 

has no application to lands outside of Indian reservations. 
ALLOTMENTS WITHIN POWER. OB. RUSERVOIS Sies CANCELLATION or TRUST 

PATENTS, _ 

Section 14 of the act of June 25, 1910, authorizing the Secretary of the In- 
‘terior to cancel Indian trust patents issued on allotments within power or 
reservoir sites within Indian reservations, contemplates that such patents 
shall be canceled only in instances where the lands are required or reserved » 
for irrigation purposes authorized under act of Congress. 


Layiin, Assistant Secretary: 

Under date of April 22, 1912, the Commi Sener of the General 
Land Office transmitted reports of special agents and other papers 
relating to lands in ‘lps. 27, 28 and 29 N., Rs. 7 and 8 H., M. D. M., 

; Calitomia: involved i In. eon is described as the ve Meadows ane 
of the Great Western Power Company. | 

November 1, 1912, the Director of the Geological Survey, in re- 

sponse to rererence ae the Department, submitted his report and 

‘recommendation in the premises, and on December 31, 1912, a report 

and recommendation was filed by the Acting Commissioner of the | 

Indian Office. | 

It appears from the papers submitted sad from the eeeonus of the 
Department that the Great Western Power Company, a corporation 
_ organized under the laws of the State of California, has, by purchase, 
acquired a considerable area of privately owned lands along the north. 
fork of Feather River, California. Through condemnation proceed- 
ings instituted and prosecuted in the California courts under the pro- 
visions of the act of March 3, 1901 (81 Stat., 1083), it has acquired 
title to a considerable area of lands allotted to Indians. A. con- 
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seater act. passed by Congress May 5, 1908 (35 Stat, , 100), quit- - 


claimed, so far.as the United States is concerned, the title to certain 


lands therein described and confirmed same to the Western Power. 
Company, predecessor of the Great Western Power Company. 
Jt is alleged that the Great Western Power Company and its prede- 

- cessors have, in accordance with the laws of the State of California, 
appropriated certain waters for the generation. of hydro-electric 
power and for irrigation and other purposes. and have already ex- _ 
pended approximately $300,000 in the construction of improvements ° 
at a proposed dam site in Sec. 98, T. 27 N., R. 8 E., M. D. M.° The 


proposed power development having attracted the attention of the _ 


- Geological Survey, an imvestigation was initiated with the object of 
_retaining.the control of the power site in the United States and 
permitting development, if at all, under the provisions of the act of 


February 15, 1901. ‘Withdrawals were made November 23, 1911, and 


February 15, 1912, under the provisions of the act of June 25, 1910 
(36 Stat. 847), (power site. reserves Nos. 234 and 245). 

Ncoordine to the report of the Geological Survey there are. two 
possible utilizations of the reservoir site. The first, which seems 
_ more feasible, and: which it is understood the company hopes to have 
completed. in 1918, involves the construction of a dam 63 feet in 
height, the flowage of which would cover approximately 12,500 acres. 
Of this area the Survey states 140 acres are vacant public lands The 
alternative proposed development contemplates the construction of a 
110-foot dam, which would flood 23,250 acres, of which area about 
3,000 acres are said to be still under.Government control. The so- 
called power-site withdrawals embrace also about 2,250 acres of lands 
covered by Indian allotments, as well as about 1,080 acres in un- 
approved State and lieu selections, and 80 acres in homestead entries. 

The Survey, mm its pacommendation of November 1, 1912, suggests 
the possibility that the lands included in the Indian allotments may 
be acquired by the power company through condemnation proceed- 
ings, and that if it be desired to retain control of these lands and 
the power possibilities thereof, the lands be withdrawn and acquired — 
under. the provisions of section 14 of the act of June 25, 1910 (36 _ 


Stat., 855-8) ; or, if that be deemed sep to create an Indian 


ety ich including the lands. 
‘The Indian Office, in its report of ‘December. 31, 1912, comment- | 


ing upon the recommendation of the Survey, expresses ihe opinion 


that the interest of the Indians will be best subserved by offering 


. for sale the lands of the Indians within the area involved at an ap-— 


praised price which shall include their value for aes timber, 
and power purposes. | 

Section 14 of the act of jin 25, 1910, supra, as well as the pre- 
ceding section 13, is by its express terms applicable only to Jands 


& 


6 DECISIONS RELATING TO THE PUBLIC LANDS. 


in Indian reservations, and section 14 imposes the further condi- — 
tion that where it is proposed to cancel trust patents issued on allot- _ 
ments within such power or reservoir sites, the lands must. be re- 
quired or reserved for irrigation purposes authorized under authority 
of Congress. That it. has in contemplation only sites reserved in 
connection with irrigation projects is further shown by the con- 
cluding clause of section 14, which provides that the Indian whose 
allotment is canceled shall be allotted land of equal value “subject — 
to irrigation by the project. > Tt seems, therefore, that the lands 
within the Indian allotments here involved can not be withheld 
under said section 14. | a 

_ With respect to the suggestion that the lands: be cluded in an 
Indian reservation, the Department is aware of no circumstances- 
which would warrant such action. These Indians are not concen- 
trated upon a given area, of public land and are not maintaining © 
tribal relations, but are and have been for a number of years occllpy- | 
ing these individual and scattered allotments made to them upon the 
public domain. The Department is not convinced that the best 
interests of the Indians would be subserved, even were it possible to 
make the withdrawals suggested by the Geological Survey. The 
Indian Office seems to be of the opinion that. they would not. 

While the power-site withdrawals heretofore made under the act 
of June 25, 1910 (36 Stat., 847), for vacant public lands, might be 
maintained, there are, according to the Survey’s statement, -but 140: 
acres within the flow line of the 63-foot dam site still under Gov- 
ernment control. This is such an infinitesimal portion of the pro- 
posed reservoir, the remainder being in private ownership, that the 
Department does not feel warranted in interposing this as an obstacle - 
to the development of the power company’s power and irrigation 
pro] jects. The 110-foot dam, if constructed, would include a some- — 
what larger area of public lands, but even in eae case not vatabiies 
one-eighth of the area involved. , 

Upon full consideration of the matter the eparGuent concurs in 
the recommendation of the Commissioner of Indian Affairs that 
better returns for the Indians will be secured: through the sale of 
~ lands needed by the power company, upon an appraised value. The. 
Commissioner of Indian Affairs is accordingly hereby authorized 
and directed to proceed with the sale of the lands of Indian -al- 
lottees involved in this matter, upon the express condition that the © 
lands be first appraised on the basis of their value for agriculture, | 


timber, and power-site purposes, and disposed of for not less than 


_ that valuation. . 

As to the public lands within the limits of the company’s Se a 
‘reservoir, the Commissioner of the General Land Office is authorized 

‘and directed, upon receipt of an application by the company for the 
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one to use ‘ig lands under the act of Gepraary 15, 1901 (31 Stat, 4 
790), to forward such application, together with his pecomnicndation: | 
- to the Department, whereupon the advisability of recommending to 
the President that power-site withdrawals Nos. 234 and 245 be modi- 
fied to the extent of lands applied for, will be given consideration — 
by the Department. The papers submitted by the Commissioner of | 

the General Land Office will be returned to the files of that office. 


ETHEL M. CATRON. 
Decided Mareh 17, 1918. 


RELINQUISHMENT OF RECLAMATION ewraina: 
~The provision in the act of February 18, 1911, that where entries. made prior 
to June 25, 1910, embracing lands within a reclamation project, have been 
. or may be relinquished, in whole or in part, the lands so relinquished shall 
be subject to settlement and entry under the homestead law as. modified 
by the reclamation act, is applicable only. to entries under the reclamation’ 
act, and can not be invoked as to entries canceled prior to the reclamation | 
_ act or made before and afterwards canceled for fraud. : 


core Assistant Secretary: | 

Ethel M. Catron appealed from decision of the Cain ode: of 
the General Land Office of May 2, 1912, denying her homestead © 
application for SE. 4, Sec. 25, T, 20 N., R. 50 W,, 6th P. M., Alliance, 
Nebraska: | 

May 18, 1911, Gxteon applied for homestead entry aeieh the ieee 
office rej ood becatise the land applied for is not subject to entry 
under act of June 25, 1910. ‘She appealed and the » Commissioner 
affirmed that action. | 

The former history of this land 1s, that it was eral October iz, | 
1891, by Ellen Hearson, who relinquished August 31, 1899, on es 
date Mary E. Ryan made homestead entry therefor, submitted final - 
proof, and patent issued to her October 10, 1907. On charges, of 
fraud made by a special agent suit was begun to set aside the patent, 
and the entry was canceled October 10,1910. _ 
The township including this land was withdrawn from entry by. 


the Secretary of the Interior February 11, 1903, for reclamation _ | 


under act of June 17, 1902. (32 Stat., 388). Te bas: not. been restored 
to entry. The act of June 25, 1910 (86 Stat., 886), provided that 
entry of lands so withdrawn should not be permitted “until the 
Secretary of the Interior shall have established the unit of acreage 


_ and fixed the water charges when the water can be applied and made _ 
public announcement of “the same.” The act of February 18, 1911, 


“ amended this section by a. proviso that where entries made refers ae 
June 25, 1910, have been or may be-relinquished in whole or in part, ~ 
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the lands so relinquished shall be subject to settlement. and entry 
under the homestead law, as peoviced by the ‘Reclamation Act of 
June 17, 1902, supra. 

The pereal “contends that inasmuch as this had had been entered 
prior to June 25, 1910, it was by act of February 18, 1911 (36 Stat., 
917), made subject to entry. The Commissioner held otherwise, dae 
this ruling is assigned for error. It is contended that the construc- 
tion ‘is arbitrary and without reason to sustain it; that no reason 
exists why land entered prior to the Reclamation Act should not be 
admitted to entry under the act of 1911, supra, if one made after- 

ward may be. 

The construction given is not arbitrary: The dommes entries 
made by Hearson and by Ryan had been canceled—Hearson’s by re- | 
linquishment in 1899 and Ryan’s by judicial cancellation of her 
patent in 1910. Neither of these entries was made under the Recla- 
mation Act. The act of February 18, 1911, supra, was intended for 
relief of those who had made entry under the Reclamation Act, and 
by act of June 25, 1910, were prevented from realizing the oul of 
their improvements by assigning their entries or by relinquishing — 
them, so that the vendee of their improvements might make an entry. 
Congress had no motive or concern to relieve entries canceled before 
the Reclamation Act, or those made before and afterwards canceled 
for fraud. The act of 1911 must be construed eee ne: to its pur- 
pose and intent, rather than its letter. 

The decision is affirmed. 


LEWIS WILSON. 
| Decided March 18, 1923. 


RECLAMATION EWrRy-—FIn ar CrrtIFIcare. 

The fact that remunerative crops may be raised without irrigation upon Tend 
lying within a reclamation project is not sufficient ground for exclusion of 
such land from the project; and final certificate should not isstie upon an- 

entry embracing such land until all the sums due the United States under 
the reclamation act, on account of land or water right at the time of 
issuance of the certificate, shall have been pelts 

EXAMINATION oF RECLAMATION LANDS. ie : 7 

The Reclamation Service can not, while. construction of a project is in prog- 
ress, and prior to the laying out of its canals, undertake to reexamine, at 

the instance of individual claimants, particular tracts falling within the 

- project, to ascertain whether or not such tracts are capable of service from 

its projected canals. 


eee Assistant Secretary: 


Lewis Wilson appealed from decision of the Stncaonae of the 
General Land Office of November 29, 1910, canceling his homestead — 
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final ovuaais for. ie 1, Sec. 2, T. 32 N., SW. t SW. 4 4, , See. 35, aud | 
S. 4 SE. 4, Sec: 34, T. 33 N., R. 19 K., M. M. “alnenew, Mantara: 
Taataty 12, 1904, Wilson made eaten: April 16, 1909, offered 
final proof. - February 23, 1910, the General Land Office found the 
proof as to residence, improvement, and cultivation. sufficient under 
general provisions of the homestead law, and final certificate issued. 
The land office records show the land in sections 34 and 85 was. 
withdrawn for reclamation February 9, 1908, in St. Marys Canal 


Project, under the Reclamation Act. Lot 1, Sec. 2, was withdrawn | 


for use in the project, November 21, 1904, but was ciated to with- 
drawal for reclamation August 6, 1908, ae July 9, 1909, was restored. 
to the public domain. In view of these facts, the Commissioner , 


held that as to the 120 acres in sections 34 and 35, the entry was 


. subject to the Reclamation Act, and final certificate and patent can 
not lawfully issue until proof that half the irrigable area has been 
reclaimed and all reclamation charges paid; that final certificate : was 
not lawfully issued, and it was held for cancellation. | 
The appeal alleges error, because (1) good paying crops can be 
and have been raised on the land without irrigation; (2) that the 
land “can not be successfully used” under the Reclamation Act; 
and (3) the entry should be reexamined before the decision 1 is made 
final, 7 | 7 
_. That remunerative cr ops may be raised without irr Bad, is no 
ground for exclusion of land from an irrigation project found to be 
feasible, and on due consideration entered upen. The Reclamation 
Act cere that cost of the project must be repaid to ‘the United 
States by equitable contribution assessed against the land benefited. 
This can not be done if land included in a project be released from 
it and relieved from its fair share of expense. Reimbursement. of 
the expense could only be effected py inequitable and. excessive 
assessment.on other land. _ 3 3 
Nothing i in the record shows that the land can not be shoeeesully 
irrigated or “used” under the Reclamation Act. That can only be 
told by laying out of distributing canals. If the water conduits 


across or: adjacent to the land show water can not be served to the 


land, such fact will show it is not benefited, and no assessment for 
: benefits or reclamation charges will be vada: So much of the area — 
as 18 In such condition will be exempted from reclamation charges. | 
The Reclamation Service can not, while construction is in progress, — 
and prior to laying out of its siealer 2 go into reexamination of each 
tract within a project to ascertain whether particular lands within 
lines of the project are incapable of service from the peal ried canals. 
‘The act of August 9, 1912 (87 Stat., 266), provides that: oe 
no such patent or [final] certificate shall issue until all sums ‘due the United 


States on account of such land or water right at the time of issuance of. patent 
or certificate have been paid. i 
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The final acpineaie in the present case was a , full and free certifi- . 


-eate without payment of any water charges, or reservation of lien, 


and without proof of reclamation of the area required by the Recla- 
mation Act, and was unauthorized. It must necessarily be canceled. 
Should Wilson submit. proof entitling him to benefits of the act of 
August 9, 1912, supra, he will then be entitled to such cera cate as 
is by that act provided. : 
_ The decision is affirmed. 


-FERCH v. SWARTS. 
| Decided March 19, 1918. 
PRACTICE—QUALIFICATIONS oF ‘Contes Tant—BURDEN OF PROOF. ; 
Where contestant at the time of filing contest affidavit makes the showing 
— as to qualifications required by Rule 2 of Practice, ‘the burden rests -upon 
contestee, where he charges contestant’s disqualification to make entry, to 
prove such allegation: 


- CoN TEST—PBEFERENCE ignd-OaarecaOn” oF HINTRY. | 
Where a showing requiring cancellation of an entry is made in a contest pru- 
ceeding, the mere fact that contestant is disqualified to make entry in 
exercise of the preference right does not cure the existing default of the 
entryman or eutitle hima to have the entry remain intact. 


LAYLIN; Assistant Secretary: , 

Benjamin Swarts has filed a petition requesting that the Commis: 
sioner of the General Land Office be directed to certify the record 
in the above entitled case for departmental consideration. 

It appears that Swarts made homestead entry May 23, 1909, for the 
SE. 4 SE. 4, Sec. 22, S. 4 SW.4, S. 4 SE. 4; Sec. 23, W. i. Sen. 26, BE. 4. 
E. 1 Sec. 27, T. 26 N,, R. 37 W,, 6th P. M., Broken Bow, Nebraska, 
land district, which was contested by Mary L. Ferch, April 23, 1912, 
- upon allegations of failure of residence, cultivation and improve-_ 
ments. 

Upon the aoe apne at tis hearing, the local officers 
recommended cancellation of the entry, and upon appeal the Commis- 
sioner, by decision of December 9, 1912, affirmed the action of the 


local officers, and held the entry for cancellation. Appeal was filed a: 


by Swarts, which the Commissioner by decision of February 7, 1913, 
refused to transmit to the Department for the assigned reason that 
it was not filed within thirty days from notice of his former decision. 

It is urged in support of the petition that the failure to file ap- 
peal within thirty days of notice should be excused upon the allega- 
tion that the notice was sent direct to Swarts instead of his attorney, 
which action caused delay in filing the appeal. This allegation is. 
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- not in harmony with the. statement contained in the decision of the | 
Commissioner, which states that service of notice of said decision’ 

-was made by registered letter, which was receipted for by attorney. 
for defendant on December 23, 1912, and that appeal was not filed 
until January 28, 1913.. Whatever the facts may be as to this con- 


tention, it cannot be seen that any substantial right has been denied | 7 


the contestee.- From full consideration of the petition and exhibits © 
in. support thereof, the case of Swarts appears to be HUEY without 
merit. | | 
_ In his appeal, hich, iti is insisted should receive ey it 
stated that the evidence shows good faith on the. part of the 
claimant, which evidence was ignored by the Commissioner, but 


_ the main contention seems to be that the case of the contestant was 


left incomplete, for the reason that she offered no testimony at the 
hearing in support of her allegations contained in the contest affi-. 
davit, regarding her qualifications to make entry. It i is stated that 
ten as the contestee denied that the plaintiff was a qualified. 
entrywoman, it was necessary for the contestant to offer eh show- 
ing such alleged qualifications. 

The Commissioner in his decision of Peeasbes 9, 1912, upon the | 
latter contention of the contestee, held that it was not incumbent 
upon the contestant at’ the hearing in the contest to offer proof to 
show her qualifications to make entry; that as she at time of filing 
contest affidavit complied with Rule 2 of Practice. by showing her 
qualifications, 1t devolved upon the contestee to disprove this asser- 
tion by the-introduction of evidence or by’ cross-examination, if he — 
desired to show that the contestant was not qualified and not entitled 
to an award of preference right. The Department fully concurs in 

‘this view. Furthermore, even if it were shown that the contestant 
ig not. qualified to exercise preference right of entry this would afford 
no reason for withholding cancellation of an entry where the showing 
calls for the cancellation. . While a contestee may by sufficient evi- 
| dence defeat award of preference right to the contestant, yet such 
_ proof will not prevent cancellation of an entry if the prooe against | 


it shows. that it should be canceled. 


For good reason the Department. may permit « an.entry to stand even 


7 though a default thereunder may have occurred, especially where the _ 


contestant cannot or does not avail himself of the fruits of his con- 


test, but the mere fact that the contestant is disqualified from making | 


entry does not cure an existing default by the entryman. 
No reason is seen for disturbing the action taken, and therefore 
the petition i: is denied. | 


ns 
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IRA B. JONES, | 
Decided March 20, 1913. 


eee INDIAN LANDS—ISOLATED TRACT: | | = 
The provision in section 3 of the act of May 29, 1908, that the surplus un- 
allotted agricultural Jands in the former Spokane Indian reservation 
'. remaining undisposed of at the expiration of four -years from the opening 
_ of said lands to entry shall be appraised and sold at public auction under 
‘Sealed bids to the highest bidder for cash at not less than their appraised 
value, is mandatory; and there is no authority of law for disposing of any 
of said lands as isolated tracts under the act of June 27, 1906. 


Layun, Assistant Secretary: 

| Appeal has been filed by Ira B. Jones foi the deeiaon of the 
General Land Office, rendered May 17, 1912, holding for cancellation 
cash entry issued to him for lot 5, Sec. 28, T. 29 N., R. 40 E., Wil- 
lamette Meridian, Spokane, Washington, land district. The lot con- 
tains 18.70 acres, and was sold to Jones as an isolated tract under the 
terms of the act of June 27, 1906 (34 Stat., 517 ), at $11.25 per acre, . 
on February 17, 1912. 

The tract involved is a part of the canis siuallogied agricultural 
lands of the Spokane Indian reservation, Washington, provision for 
the opening of which to settlement and entry is made by the terms 
of section 2 of the act of May 29, 1908 (35 Stat., 458, 460). Regula- 
tions providing for the opening and sale of the lands were approved 
by the Secretary of the Interior May 24, 1909 (87.L. D., 700). 

Jones made application to purchase said lot 5, and, through inad- 
-vertence, the local land officers were authorized to offer the same for 
sale as an isolated tract under the terms of the act of June 27, 1906, 

above cited. Jones was the successful bidder, and cash éortihicats 
~ issued to him. The General Land Office, by decision rendered May 
17, 1912, held the entry for cancellation upon the ground that there 
was no authority of law for the allowance of the gale. 

. From this decision Jones has appealed to the Department, alleging | 

in such appeal that after making the purchase of the land he had 

most of it fenced and had put a portion under cultivation, 
In section 8 of the act of. May 29, 1908, above cited, it is provided : 
That all lands classified as ‘agricultural remaining undisposed of at the 
expiration of four years from. the opening of said lands to entry shall be 
appraised by the Secretary of the Interior from time: to time and sold at public 
auction or under sealed bids to the highest bidder for cash at. not less than the | 
said appraised value, under such regulations | as the ree, of the Interior 
may prescribe. a 
It will be observed hat the language here setea 18 aimee and 
| specific as to the manner in which these lands shall be disposed of,. 
one. of the requirements being that sale of undisposed Jands shall not i | 
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be satis until four years from the time of opening to entry. While 3 


it is much to be regretted that Jones was permitted to make entry of © 

_ this tract, and has incurred expense in connection | therewith, the 
| Department i is without authority to dispose of the lands in any other 
“ manner than as provided by the act above quoted, and the decision of 
the General Land Office So o holding must be affirmed. 


_RECLAMATION—TIETON UNIT, YAKIMA PROJECT—PAYMENT., 
- Pupric Notice. | | 


DeraRTMENT or THE INTERIOR, 
| oo . Washington, March 21, 1913. 
“Whereas, under the provisions of the Reclamation Act of 5 une 17, 


1902 (82 Stat., 888), works have been constructed for the irrigation — | 


and declaration of the lands under the Tieton unit, Yakima project, — 
Washington, and the estimated cost, thereof ‘must be: paid by the 
water users, as required by said act, in not. exceeding: ten ee in- 
 stalments ; and 

Whereas, public notices of the ieee payable, and the time and 
manner of payment, have been given for the said Tieton unit, the 
said charges being fixed so as to cover the estimated cost of building, | 
operating and maintaining the cee as to the lands in TOONS 7 
and Pi as 

Wy areue: certain water users have not: made the payments as re- 
quired by the said public notices, for reasons which in many cases 
have been unavoidable on their part, and it has accordingly been 
- decided to offer opportunity under the terms of the act of February 
18, 1911 (86 Stat., 902), for the water users to secure easier terms 
of payment, and at the same time recover for the reclamation fund, 
as required by the terms of the Reclamation Act, the said estimated — 


cost of the building, operation and maintenance of the irrigation 7 


works on said unit: . , | 
Now, therefore, the following ae notice 1S: cnet mmder. the 
ee of section 4 of the Reclamation Act and acts amendatory there- 
of or supplementary. thereto and especially of the said act of Feb- — 
ruary 18,1911: | 
soak ‘Owners of and an reamon upon lands for Phich ene water-. 


7 right applications have heretofore been filed in accordance with the 7 


terms of any public notice now in effect for the said Tieton unit, may 
continue to make payments under the terms thereof. | 

2. Such owners and entrymen may, after qualifying under the pro- 
visions of this notice, a the payments of the portions of instal- 
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- ments for- building charge under such spiliedions in accordance 4 
with the following graduated schedule, to wit: ar | 


First instalment _..---___.-.---- eae aren $9. 30: 
Necoid) usta lteter 1.50) 
And An sta en G22 oreo ole BOO...» 
MO Uh taste ei hoe a ns Seems: S00 
PER TOSta MOR eco ese se See ee ed eee ea 5. 20 
SIXT TUS LAUIMON G26 Seat eS a ook atte ee saree cee. 10. 00 
Seventh instalment_..___.--__ celeee Pca ree ee ale 15. 00 
MishpooTnstaliments 2.0226 15.00 
«Ninth inet ainent sass Sie to ie 15.00 | 
Tenth instalment_—-_.-~------------------~----~-+- See 15. 00 


Provided, however, that no person shall be entitled to make payments | 


in accordance with said schedule until he shall have first reclaimed. 


and cultivated 50 per centum of the total irrigable area covered: by. 
his said. application. 

8. In order to receive the benefit of ite oraduated paemieiis as 
outlined, an owner or entryman shall file with the Supervising Engi- 
-neer of the United States Reclamation Service in North Yakima, a 

certificate 1 in the following form, to-wit: | | 


BR ieee , hereby certify that I am that owner (or homested entryman) 
of the ~__. of Section —_____ , Township — ~~ North, Range ~__.-_ East, 
W. M., and that said land is novared by water-right application No. _...__ , dated 
shee , covering -_.___ irrigable acres, and that I have reclaimed and culti-. 
vated ~~. acres of said land; that I desire to receive the benefits afforded by 


public notice dated March 21, 1918, and that if the benefits of the schedule of 
graduated payments therein are afforded me, I hereby agree to accept the 
provisions of said public notice and to make all payee DEOMI EY. in accord- 
ance therewith. , 


. Dated eee Ba cats 


er ge ee Sy tp ep ee FS rr et ee SY a 


Supervising Engineer. 


4A, AN eared of lands not heretofore entered and of lands which 
have heretofore been entered and relinquished to the United States 


-. and which are not accompanied by written assignment of evedit for . 


payments theretofore made, shall be subject to the provisions of the 
public notices.and orders heretofore issued, and shall be accompanied 
by the amount of the first instalment of the charges under the provi- | 
sions. thereof. If at the time the second instalment becomes due such 
entryman shall have reclaimed and cultivated not less than 25 per 
cent of the irrigable area of his entry and certificate to that effect on — 

- the form set forth herein is approved, his-second instalment on ac- 
count of the building charge shall be reduced to $1.50 per acre and 
the balance added to the tenth annual instalment; and if, when the 
third: payment becomes due, 50 per cent of the irvigable area covered 


_ : 
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by such entry shall have been reclaimed and cultivated as herein | 
provided for, and appropriate certificate executed therefor, and ap- - 
‘ proved, the third and subsequent instalments shall be eraduated in 
accordance with the schedile of graduated pa herein provided 
for. 


de De ‘Water 1 users sayBO dualeey under hg provisions of (es notice may : 
have any payments heretofore made by them on account of the build- 


ing charge portion of the second or later instalments credited to the © 
payments of the building charge portion of the second and subsequent | 
instalments of the schedule in paragraph 2 hereof. 

6. Until further notice the portions of instalments. for operation 
and maintenance: shall be as announced in public notices heretofore. 
‘issued for the said unit, and shall be due and payable as specified 


therein, and all the terms of the public notices heretofore issued or _ 


water- right applications made and accepted thereunder shall be and 

remain in full force and effect except as herein specifically modified. 
| | Lewis C. Laynin, _ 
Assistant Seoretary sie the Interior. 


7 THORPE ET AL. v, STATE OF IDAHO, 
| Decided March 22, 1918. 


ScHOOL INDEMNITY ecuaetoue Bee. IN INDIAN Rusenrionee 
Whatever doubt and uncertainty existed concerning departmental decisions 
in Thorpe ef al. v. State of Idaho (35 L. D., 640; 86 L. D., 479) and 
Williams v. State of Idaho (36 L. D., 20, 481), respecting the right of the 
State of Idaho to select indemnity in lieu of school sections within the 
Coeur d@’Alene Indian. reservation, because of the decision of the supreme — 
court of that State in Baldéerson v. Brady: et al. (107 Pac. Rep., 498), . 
holding that school sections falling within Indian and other reservations 
- were not a valid. basis for indemnity, having been removed by enactments 


of the State legislature of February 8, and March 4, 1911 (Laws of Idaho, ne 
1911, pages 16, 85), and the later. decision of the supreme court of the 
State in Rogers- v. Hawley et al: (115 Pac. Rep., 687, 692),. said depart- 


mental decisions are relieved from Buspension and. will be carried into 
effect. phe, Reo SS 


Layiin, Assistant Seoretary: | 

‘This case is presented. for renee upon answer r of ihe State 
of Idaho to a rule issued by the Secretary of the Interior, March 2,” 
1910, inviting the State of Idaho to show cause why main school . 

| “indemnity selections proffered under sections 2275. and 227 6 of the 

~ Revised Statutes, as amended by the act of February 28, 1891 (26 
Stat., 796), in lieu of parts of sections 16 and 36 within ‘the Coeur 

: -@Alene Indian. Reservation, in the exercise of a preference right 

3 claimed ey virtue of. the act of August 18, 1894. (28° Stat., 3”, eet); 
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should not be rejected for invalidity of bases assigned In support of 
such selections. .In this case the selected lands lie in T. 44 N., R. 
oe Oe ‘Coeur d’Alene land district, but the same status exists as to” 
Slee iat in T, 44.N., R. 3 E., in the same land district, and the rule 
to show cause and answer ee the same application i in either case. 

_ This case was first. brought to the consideration of the Department: 
upon appeal of Stephen A. Thorpe e¢ af. from a decision of the Com- 
missioner of the General Land Office, March 27, 1906, holding for can- — 
- cellation their, homestead entries for lands in connie with aplections 
in the township first above named, and the issue then presented was 
thé subject of departmental decision of June 27, 1907, whereby said 
decision of the Commissioner of the General Land Office was affirmed 
and the preference right claimed by the State sustained. Thorpe 
et al. v. State of Idaho (85 L. D., 640). See also Williams v. State. 
of Tdaho (36 L. D., 20), involving lands in said township 44 N., 
R. 3°E. Motions for review of these decisions were denied by the 
Department June 4, 1908 (36 L. D., 479; Ib., 481). The depart- 
mental decisions above referred to definitely decided three proposi- 
tions: (1) that upon the State’s application for survey and the pub- — 
lication of notice of such application all lands not theretofore ap- 
propriated in that township were reserved from appropriation ad- 
verse to the State by operation of law from the date of such applica- 
tion until the expiration of sixty days from the filing of the township 
plat of survey, notwithstanding the Commissioner of the General 
Land Office had failed to cause notice of such application to be noted 
on the records of the local land office; (2) that the reservation was 
not limited to the area of the then unsatisfied portion of the State’s 
grants; and (3) that lands so reserved were available for selection 
by the State in lieu of sections 16 and 36 within the Coeur d’Alene 
- Indian Reservation and ex necessitate held that such sections consti- 
- tute proper bases for. selection. . 

_ Unrest and clamor by settlers upon and applicants to enter these 
selected lands, however, caused a request to be made to this Depart- 
~ ment on behalt of the State government for the suspension of said 
_ decisions pending. a proposed adjustment of the claims of certain — 
_ settlers, who, it was thought, had been misled by the failure of the. 
Commissioner of the General Land Office to cause notation of the ~ 
withdrawal of said lands upon the records of the local land office, | 
‘and responsive. thereto an order of suspension was made. There- 
after certain legislation was enacted by the State intended to effectu- _ 
ate this object, House Joint Resolution No. 10, which passed the _ 
Senate March 2, 1906, and a suit was brought to pesteatn the board of 
land commissioners from relinquishing these selected lands. That 
suit was successful, The supreme court of the State j in the course of 
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its decision therein took. occasion 46 aber that sections 16 and 36 
in that, State, whether surveyed or unsurveyed, within Indian or 
other reservations, were not available as bases for school indemnity 
selections. Balderston v. Brady e¢ al. (107 Pac. Rep., 493). This _ 
declaration went to the very heart of the matter, for if such sections — 
‘16 and 36 were not valid bases for the exchange then the selections | 
must fail. This Department was therefore constrained to: cease 


. making exchanges of that character. - 


The attorney general of the State, in view ne ites attitude ob the - 
Department, moved the court for a review and modification of its © 
said decision, which was denied (108 Pac. Rep., 742, 743), and the | 
rule against the board issued’ as above stated. Thereafter the legis- 
lature of the State undertook, by appropriate legislation, February 8, 
1911 (Laws of Idaho, 1911, page 16), and March 4, 1911 (Ib., 85), to. 


correct the situation, and the supreme court, considering these legis- : 


_ lative enactments, May 10, 1911, declared in the case of C. B. Rogers 


-». James H. Hawley et ai. (115 Pac. Rep., 687, 692), that all objec-. | 


~ tions to making these exchanges had been removed, and the State in 
its answer to the rule is relying upon: such legislation, and later 


_ judicial expression, as sufficient authorization to the land peruens 


to carry said departmental decisioris into effect. 
As the case now stands the proceedings in’ the State courts of. 
Idaho are as though they had never been. This Department has never _ 
had any doubt.as to the validity of these selections. Its concern was. 
because of the seeming declaration of invalidity. pronounced | by the- 


- court. The Department: did not feel warranted in patenting lands 


_ to the State of Idaho in exchange for lands which the court of 
highest resort in that State had apparently declar ed could. not be 


relinquished by the State land board. This difficulty has now been 


removed and it is not material whether the court changed its-mind 
upon the question or whether the invalidity suggested by the court 


in the first instance has been cured by legislation. In either case no 


good reason remains why said departmental decisions should not be 
carried into’ effect. They are therefore hereby reaffirmed and the 
necessary steps will be taken to carry them into effect. In the adjust- 
. ment of the State’s grant, however, under those decisions, due regard _ 
will be had for the State’s wishes in the matter of the protection of 
such equitable claims as may be, or have-been, preferred by settlers 
who were misled by the failure of the Commissioner of the General 
Land Office to cause to be noted said withdrawals upon the records of 
the local land office. — 7 os 
—-4779°—voL 42—13-——2- 
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E PHOSPHATE AND OIL LANDS—SELECTIONS BY STATE OF IDAHO, 
INstTRUCTIONS. 


| DEPARTMENT OF THE INTERIOR, 
| | | Gewerat Lanp OFfrice, 
REGISTERS AND Rucetvers, Washington, March 22, 1 913. 


United States Land Offices in Idaho. 

Sirs: Your attention is:called to the attached copy of an’ act of 

Congress approved February 27, 1913 (37 Stat., 687), entitled “An 
act to provide for selection by the State of Tdaho of phosphate and 
~ oil lands.” 
‘This act: permits, aaa certain restrictions,. the eaieceen — the 
‘State of Idaho, under its. various grants, of lands which have been 
- withdrawn or classified as phosphate or oil lands, or are valuable for 
phosphate or oil, if otherwise available. | 

Selections ade the provisions of this act must have noted across 
the face of the application the following: | | 
Application made in accordance with and subject to the provisions and reser- 

| vations of the act of February PAG 1913 (Public—393). 

You will, upon the notation on your records of the filing of such 
a selection, deme on the tract book, on the same line with the entry, — 
- and.as near the descriptions as Berea cahle. “Phosphate and oil re- 

_served to the United States, act of February 27, 1913,” and on the 
margin of the plat, under the heading “ Phosphaite oad oil reserved 
to the United States, act of February 27, 1913,” you will write the 
description of the land in which the phosphate or oil eee has been 
reserved to the United States. 

If the State desires to dispute the fle acne, in any case, of 
lands classified as oil or phosphate, it may submit evidence , preferably 
the sworn statements of experts, that the land does not, in fact, con- 
tain oil or phosphates, together with an application for reclassifica- 
tion, in which event, you will transmit the application and evidence 
to this office. If reclassification be denied, the State may, within 
thirty days, apply for a hearing, at which: it will be afforded an 
opportunity to show that the classification is improper, in which 7 

event it must assume the burden of proof. If the State should fail 
.to apply for a hearing within the time allowed, the application to 
enter will -be finally rejected, but this will not. preclude the filing of a 
- new application for the surence) rights. 

The proceedings on the hearing will be conducted in accordance 
with the rules of practice. 

_ Very respectfully, . Frep Dennerr, 

Approved: | Commissioner. 
Lewis C, Lavi, | 

Assistant Secretary. 
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‘[Pvrnic—No. 393.] 
AN ACT To provide for selection. by the State of Idaho of phosphate and oil lands, 


Be it enacted by the Senate and House of Representatives of the United States - 
of America in Congress assembled, That from and after the passage of this act. 
unreserved public lands of the United States In the State of Idaho which have . 
been withdrawn or classified aS phosphate or ail lands, or are yaluable. for 
phosphates or oil, shall, if otherwise available under existing law, be subject 
to selection by the State of Idaho under indemnity and other land grants made 
to it by Congress whenever such selections shall be made with a view. of ob-: 
taining or passing title, with a’ reservation to the: United States of the phos- - 
_ phates and oil in such mas and of the right to prospect for, mine, and remove 
the same. 

SE. 2, That the: State of Idaho, when applying to select jane classified ag 


; phosphate or oil lands, or valuable for phosphates or oil, with a view to secur- — | 


ing. or passing title to the same in accordance with the provisions of the in- 
demnity and other sranting acts, shall state in the application for selection that 
same is made in accordance with and eee to the. provisions and reserva- 
tions of this act.- 
SEec. 6. That upon satisfactory aoat of full compliance: with the provisions 
of the laws under which selection is made and this act, the State shall, upon 
| approval of the selection by the Secretary of the Interior, be entitled to have | 
the lands certified to it, with a reservation to the United States of all the 
phosphates and oil in the land so certified, together with the right in-the 
United States, or persons-authorized by it, to prospect for, mine, and remove 
the same; but before any person not acting for the United States shall be 
entitled to enter upon the lands certified for the purpose of prospecting for 
phosphates or oil he shall furnish, ‘subject to approval by the Secretary of the 
Interior, a boud or undertaking as security for the payment of all damages - 


to the crops and improvemeuts on said lands by reason of such prospecting: ~ 


for phosphates or oil. , Any person who has acquired from the United States 
the oil or phosphate. deposits in any such land, or the right to.mine or remove 
‘the same, may reenter and occupy so much of the surface thereof as may be 
required for all purposes reasonably incident to the mining and removal of 
the oil or phosphate therefrom and mine and remove the oil ar phosphate upon 
payment of the damages caused thereby to the owner thereof, or upon giving a 
- good and sufficient bond or undertaking in an action instituted in any compe- 
. tent court to. ascertain and fix said damages: Provided, That nothing herein 
contained shall be held to. deny or abridge the right of the State of Idaho to 
present. and: have prompt consideration of applications to select lands, which 
have been classified as oil or phosphate lands, with a view to disproving such 
classification and securing a certificate without reservation: And provided. 
further, That the reserved phosphate and oil deposits in approved selections — 
under this act shall not be subject to exploration or entry, other than by the | 
United States, except as hereinafter authorized by Congress. 
_ Approved, February 27, cess 
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INSTRUCTIONS. 


_ Forest REsErve HommsTeans—Sunvey—ABEA AND LENGTH, . 
Any forest reserve homestead listed under the act of June 11, 1906, which 
does not exceed 160 acres in area and which may be contained in a square 
 Inile the sides of which extend in cardinal directions, will be regarded as 
within the provisions of said act limiting such homestead entries to “not 
exceeding 160 acres in area and not exceeding one mile in length.” ” 


Assistant wikia: hatte to the Connesnones of the General Land 
7 Office, M arch 24, 1918. 


The act: of Ai une 11, 1906 (34 Stat., 233), provides that the Secre- 
tary of Agriculture may, in his discretion, list and describe, by metes 
and bounds, lands within national forests determined by him to. be 
chiefly valuable for agriculture, and file such lists and descriptions 
with the Secretary of the Interior, to the end that the lands may be 
opened to entry under the provisions of the homestead laws “ and 
this act.” The act further Baers that upen the ima of any such | 
list or description— 

the Secretary of the Interior shall declare the said lands open to homestead 
settlement and entry in tracts not exceeding one hundred’ and sixty acres in area 
and not exceeding one mile in length.. : 

Regulations approved under said act October 16, 1909 (38 L. D., 
278), give directions to United States surveyors-general as to pro- 
cedure in the making and filing of surveys of such claims listed by 
--taetes and bounds descriptions, but contain no instructions as to the 
method of determining or limiting the extreme length of claims sO 
-listed and surveyed, | 
In the Forest Service field programme. for Soptaibar 1908, the 


Department. of Agriculture advised its officers that the following - 


instructions of the act of June 11, 1906, as to ee of homesteads | 
under said act had been adopted :- | 


Any tract not exceeding one hundred and sixty acres in area which may be 
contained in a square mile, the sides of which extend in cardinal directions, is 
mnderstoed to. be within the meaning of the law. As shown in the accompanying 
illustrations of tracts which might. properly be recommended for listing this 
makes it possible in many cases to allow an applicant a much greater amount 
of strictly agricultural land lying along creeks and narrow valleys than would 
be possible under a narrower interpretation of the term “one mile in length.” 
These illustrations represent sections or approximate sections. Gare should be 


“exercised, however, to deny or limit applications which may involve water 


monopoly. 

In February, 1911, fon was returned to your colties the survey of 
a homestead claim in Colorado (No..42}.in the shape of &n irregular 
parallelogram, with one line 85 chains long. The claim would be, 


however, contained within an area one mile square and therefore in __ 
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7 conformity with the Forest Service instructions above wore Your 
office, however, on August 15, 1911, held that the claim was within 
the meaning of the act of June 11, 1906, more than one mile in length, 
and instructed the surveyor-qeneral 4 in future cases to see that no such. 
surveys were made or approved, 

The Associate Forester took the matter up ith your Saiex? with 
the idea of obtaining, if possible, a modification of said letter and 
‘the return to the former practice. 

7 You now submit to the Department a lengthy and carefully. pre- 
pared draft of letter, addressed to the Secretary of Agriculture, 
which proposes that in such cases a rule of measurement along some > 
- medial line of the claim be adopted, and the following is suggested: 
‘The distance between extreme end lines of a claim will not exceed 80 chains, 
to be measured from. the mid-point of one of the end-lines to the mid-point of. 
the end line fartherest. distant from said line, following, as near as may be, the’ 
center line of the claim, and not crossing any of its intervening boundaries. 
Any iaterals or spurs may be included which do not make the limit of distance 
between fartherest points over ay chains. or increase the pean area beyond 

160 acres. : 

It is also suggested in Ae letter that entries of long narrow 
' strips of land are not in general consistent with public interests, and 
_ that when it can be done the width of such claims should not be: less 


. than 10 chains. — - 
The purpose of the ibaa creating and maintaining national - 


forests was to reserve lands valuable for their timber or for the pro- | 
duction of timber for the public use and benefit, leaving, however, 
agricultural areas of the public domain, so far as possible, unre- | 
served and subject to homestead entry. In the very nature of things, 
however, small areas of lands chiefly valuable for agriculture were 
necessarily included within the outboundaries of national forests. 
To permit the disposition of these areas to homesteaders where such | 
disposal would not interfere with the proper maintenance and use 


of national forests, the legislation of June 11, 1906, was had, andin 


- providing that the Secretary of Agriculture. iene list sich lands, 
whether upon surveyed. or unsurveyed areas, by metes and bourids, 
Congress recognized | the fact that many of these small agricultural 
areas would lie in irregular form and should be disposed of in that _ 
manner. Asa matter of fact, it frequently happens that such areas — 
are in long narrow strips along the banks of streams or in coves or — 
irregularly shaped depressions among the hills. To arbitrarily re- 
quire. that homesteads listed .and surveyed under the provisions of 
this act should be in the form of squares or parallelograms, or should 
_have parallel end lines, as is the case with mining claims, would par- 

tially defeat the purpose of the law and render it necessary, in many 
. cases, to. exclude Pence lands and to include lands not veneple 
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_ therefor. The statute does not prescribe the method of measurement - 
to be followed in ascertaining the length, simply requiring that the 

claims shall not exceed “ one mile in length.” Any method of meas- 
urement adopted where the claims are irregular i in form must neces- 
sarily be arbitrary, and it is believed that the Department has, under 
_ the law, ample discretion to adopt. such a method as will best subserve 


the purpose and intent of the statute and the interests of the home- _ 


stead claimants and the national forests in which the claims are sit~ 
uated. The so-called mile-square control method of determination - 
is simple and affords ample discretion to the Secretary of Agriculture 
and his subordinates in selecting and listing for entry such agri- | 
cultural lands, while at the same time preventing an unreasonable 
extension of long and narrow claims over the lands reserved. Meas- 
uring due north and south or due east and west across claims listed _ 


_ and surveyed within a square mile, the claims’-will in no instance 


exceed one mile in length, and this is believed to conform to the 
intent and. requirement of the statute. 

You are accordingly directed in future to recognize and approve 
surveys of forest homesteads listed under the act of June 11, 1906, 
which conform to the construction given the act by the Department 
of Agriculture 1 in September, 1908, and to recall any contrary instruc- 

tions given bY yon to pe ea: -general. 


ee 


FREE USE OF TIMBER ON NONMINERAL PUBLIC LANDS. 
| Rusutarions. 


| DrrarTMENT OF THE In TERIOR, 
| General Lanp OFrice, 
| SB Washington, D.@., March 25, 1918. 
To settlers and residents of Colorado, Montana, I Was North Dakota, 

South Dakota, Wyoming, Nevada, Utah, Arizona, New Mexico, 

California, Oregon, and Washengton and to Chiefs of Field Divi- 
— sions and Special Agents of the General Land Office: 

By the act of March 3, 1891 (26 Stat., 1093), as extended by the 
acts of February 13, 1893 (27 Stat. » 444), July 1, 1898 (30 Stat., 618), _ 
-and March 3, 1901 (31 Stat., 1486), it is provided that in the States of 
Colorada, Montana, Idaho, Neuen Dakota, South Dakota, Wyoming, | 
Nevada, Utah, Arizona, New Mexico, California, eee and. Wash- 
— Inton: 


> 


In any criminal prosecution or civil action by the United States for a tres- 
pass on such public timberlands, or to recover timber or lumber cut thereon, it 
shall.be a defense if the defendant shall show that the said timber was ‘so eut 
or removed from the timberland for use in such State or Territory by a resident : 
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thereof for agricultural, mining, manufacturing, or domestic purposes, under — 

rules and regulations made. aud prescribed by the Secretary of the Interior, 
and has not been transported out of the same; but nothing herein contained — 
shall operate to enlarge the rights of any railway company to cut timber on 
‘the public domain: Provided, That the Secretary of the Interior may make 
Suitable rules and regulations to carry out the provisions of this act, and he 
Iay designate the sections or tracts of land where timber may be cut, and 
it shall not be lawful to cut or remove any timber except as may be prescribed 
by such Tules and regulations ; but. this act shall not operate to repeal the act 
of June third, eighteen hundred and Perea en provaomne, for the cakes 
of timber on mineral lands. 

~The act of March 3, 1891, Supra, originally extended to. ‘the ie 
trict of Alaska, but it has been superseded in that respect by section 
11 of the act of May 14, 1898 (30 Stat., 414), under which a 
regulations are prescribed for that district. 

The act of March 3, 1891, supra, does not. confer upon anyone. the 
right to cut and remove timber from nonmineral public lands, but, on 
the contrary, merely provides that such timber may be cut and 
removed for agricultural, mining, manufacturing, or domestic pur- 
poses as the Secretary of the Interior may permit and from such lands 
as he shall designate in accordance with suitable rules and regulations 
which he may from time to time promulgate. The aforesaid act did 
not intend to provide a defense to anyone who cuts and removes | 
timber. on nonmineral public lands unless the cutting and removal 
was in accordance with prescribed rules and Pee UnHOns, otherwise 
the cutting must be considered a trespass. 

In accordance with the authority expressly eantepicd.4 upon the 
Secretary of the Interior by the terms of the act of March 3, 1891, 
supra, settlers upon public lands and other residents of the States es 
above named are hereby granted the privilege of cutting and remov- 
ing, free of charge, timber from unoccupied, unreserved, nonmineral. 
public lands within said States, strictly for their own use when 
actually needed for firewood, fencing, building, or other agricultural, 
mining, manufacturing, and domestic - bs under the nn 
conditions: | | | 

1. Timber not to exceed $50.3 in eabipae alin in any one con-- 
tinuous period of 12 months may be cut and removed without the 
previous filing of an application therefor, provided that the person 
desiring the timber shall first notify the proper chief of field division — 
of the General Land Office by registered letter that he intends to cut 
timber on vacant, unreserved, nonmineral -public- lands, and shall — 
set forth therein. the kind. and: quantity of timber to be cut and a 


description of the land on which the cutting is to be done, by town- __ 


ship and range and by section and sectional subdivision thereof, if 
it be surveyed, or by natural objects sufficient to identify the land, ; 
if it ue unsurveyed, | | 
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o: Where a greater quantity of timber than that specified in the s 
preceding paragraph is desired during any one continuous period of’ 
12 months, an application must first be filed with the chief of field © 
_ division on a form to be furnished by him on request, and permission - 

_to cut the timber applied for may be granted by him, subject to 
revocation or revision by the Commissioner of the General Land 
Office, if in his opinion the applicant is a qualified beneficiary under 


the act of March 3, 1891, and actually needs the timber applied for; 


provided, foe cee that a license shall not be granted by a chief of 
field division permitting the cutting of timber exceeding $200 in 
stumpage value during any one continuous period of 12 months. 

3. Permission to cut an amount of timber exceeding $200 in 
_. stumpage value during any one continuous period of 12 months shall _ 
be granted: only upon showing of special necessity therefor, and upen 
direct approval by the Secretary of the Interior. | | 
_ 4, Where one.or more persons, desiring timber jade the pro- 
visions of the act of March 3, 1891, are not in a position to procure 
the same for themselves, an pace or agents may be appointed for 
that purpose. Such agent or agents shall not be paid more than a 
fair recompense for the time, labor; and money expended in procur- - 
ing the timber and manufacturing the same into lumber, and no 
charge shall be made for the timber itself, and, where the aggregate 
amount of timber to be cut during any one continuous period of 12 
months exceeds $50 in stumpage value, said compensation must be 
set forth in a written contract to be entered into by the parties, and 
a copy. thereof must be filed with the application. 

5. Where a number of qualified persons combine and employ the 
same agent or agents to cut or manufacture the timber applied for, | 
an application must be filed if the aggregate amount of timber to be - 
‘cut in any one continuous period of 12 months together with all 
amounts: previously. cut. by or for any one or more of the said. appli- 
_cants during the same period exceeds $50 in stumpage value. This 
rule shall also be applicable where the agent or agents cut for a | 
number of persons but under individual contracts with them: _ 
_ 6. The proper protection of the timber and undergrowth necessarily _ 
varies with the nature of topography, soil, and forests. No timber 
not matured may be cut, and each tree taken must be utilized for some 
beneficial domestic purpose. Persons taking timber for specific pur- 
poses will be required. to take only such matured trees as will work up 

to such purpose without unreasonable waste. All brush, tops, lops, 
and other forest’ débris made in felling and removing tinber under 
these rules and regulations shall be disposed of as best adapted to the 
protection of the remaining growth and in such manner as shall be 
_. prescribed by the chief of field division, and failure on.the part of an 

applicant, or an agent cutting for an applicant, to comply with this 
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requirement will render him liable for all expenses incurred by the 
chief of field division in putting this regulation into effect. _ 
7, In every case where timber is to be procured through the medium 
_of an agent, and said agent is a sawmill operator, and the amount of 
timber applied for exceeds $50 in stumpage value a bond equal to 
. three times the amount of the stumpage value of the timber applied - 
for will be required, conditioned on the faithful performance of the - 
requirements contained in these rules and regulations and of the 
_above-referred-to agreement entered into between. the special ‘agent 
and the beneficiary or beneficiaries of the cutting relative to us: dis: 
posal of the refuse. | 
8. Permits granted. under these uamuseons shall limit the area of 


the cutting so as to embrace only as much land as is necessary to pro- 


duce the quantity of timber applied for, and the lands to be cut over 

shall be so described in the a ppliention that they may be identified 
from the description set forth. Waste of timber will be discounte- 
nanced. Stumps will be cut so as to cause the least possible waste, 
and all trees will be utilized to as 10W. a diameter in the tORe as BM 
sible. 7 4 

9. Applications filed under the shove act shall set as the names | 
and legal residences of persons applying to fell and remove timber 

thereunder and the names and legal residences of persons who are to 
use the same. If the applicant be a corporation, the application shall 
set forth the State in which the corporation was incorporated. It 
shall also contain the amount of timber required by each applicant, 
the use to be made thereof, a description of the land from which the 
timber is to be cut, and the date it is desired to begin cutting... The 
application must be verified by an applicant. — | 

10. The application when executed is to be filed with thé chief of 
- field division for the division in which the land on which the cutting 
is to be done is situated. He shall note upon the application the date 


when said application was filed in‘his office and immediately cause an | 
7 investigation to be made in compliance with the instructions con- — 


tained in circular of August 21, 1907 (36 L. D., 73). He shall also | 


- set forth in his report the stumpage value of the timber applied for. 
Tf the cutting is to be done by a sawmill operator he shall require a _ 
bond to be filed with him as above set forth. Upon the completion - 


of an investigation the chief of field division shall note upon the 


: application the action taken by him and shall then transmit the appli- 7 


cation and bond, if a bond be required, together with a report there- 


. upon, and a copy of the license, if one be granted, to the Commissioner 


of the General Land Office. The report shall contain the agreement 
relative to the disposition of the tops, lops, and other débris, and when ~ 
a a bond 3 1s required said agreement shall be micorporaied! into the bond. 
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11. A permit granted by a chief of field division shall be subject 
to annulment or revision by the Commissioner of the General Land 
Office; and all rights and privileges thereunder shall terminate at the 
expiration of the period of one year from the date of the granting of 

the permit by the chief of field division. Persons who commence 
cutting upon receipt of a permit from a chief of field division before 
final approval by the Commissioner of the General Land Office will — 
be liable to the Government for a reasonable stumpage value for 
timber so taken in the event that the permit is not finally approved 
because improperly granted. Where permits are secured by fraud, - 
or immature trees are taken, or timber is not taken or used in accord- 
ance with the terms of the law or these rules and regulations, the - 
Government will enforce the same civil and criminal liabilities as in 
other cases of timber trespass upon public lands. = 

12. Timber cut under these rules and regulations is not to be 
exported from the State in which it is cut, except as authorized by 
the act of July 1, 1898 (30 Stat., 618), providing for the export of 
timber from a specified area in the State of Wyoming into the State 
‘of Idaho, and by the act of March 3, 1901 (31 Stat., 1439), providing 
for the export of timber from a. specified area in the State of Montana 
into the State of Wyoming. 
18. The cutting of tirnber for sale and speculation ¢ or ioe use dhe 

others than those who apply for the same is strictly prohibited by 
| these rules and regulations. i 
14. These rules and regulations shall be in foree. from aaa after | 
March 25, 1913, and, supersede the rules and regulations contamed 3 in 
circular ae February 10, 1900. oe. LL, D., 572.) 7 

— EeePC oy | 
Frep DENNETT, | 
er ar Comméassioner. 

Approved: _ _ 
Lewis C. Layman, 

Assistant Secretary. 


; APPENDIX, 


AN ACT Prohibiting timber depredations on public lands and Provicrns. a penalty for 
violation thereof. 

Whoever shall cut or cause or procure to be eut, or shall saribortly destroy 
or cause to be wantonly destroyed, any timber growing on the public lands of 
the United States, or whoever shall remove or cause to be removed any timber 

from said publie lands, with intent to export or to dispose of the Same; or 
- whoever, being the owner, master, or consignee of any vessel, or the owner, 
director, or agent of any railroad, shall knowingly transport any timber so eut 
ot removed from said lands, or lumber manufactured therefrom, shall be fined 
- not more than $1,000 or imprisoned not more than one year, or both. Nothing 
in this section shall prevent any miner or agriculturist from clearing his land 
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in the ordinary working of his mining claim, or in the preparation of his. farm 
for tillage, or from taking the timber necessary to support his improvements, or 
the taking of timber for the use of the United States. And nothing In this 
section shall interfere with or take away any right or privilege under any 


existing law of the United States to cut or remove the timber from any public 


lands. — (See. 49 of the Penal Code, approved. March 4, 1909, O65 Stat., 1088, 
ch, 321.) i oe | | : 


Be it enacted by the Senate and House of Representatives of the United 
_ States of America in Congress assembled, That section eight of the act entitled 
** An act to repeal timber-culture laws, and for other purposes,” approyed March - 
third, eighteen hundred and ninety-one, as. amended by an act approved March. . 
third, eighteen hundred and ninety-one, chapter five hundred and fifty-nine, 
- page one thousand and ninety-tliree, volume twenty-six, United States Statutes 
at Large, be, and the same is hereby, amended as follows: After the word 
“Wyoming” in said amended act insert the words “ New Mexico and Arizona.” 
Approved February 138, 1893, (27 Stat., 444). | 


That section eight of an act entitled * An act to fetch ene timber-culture 
laws, and for other purposes, approved March third, eighteen hundred and 
ninety-one, be, andthe same is hereby, amended as follows: That. it shall he 
lawful for the Secretary of the Interior to grant permits, under the provisions 
-of the eighth section of the act of March third, eighteen hundred and ninety-one, 
to citizens of Idaho and Wyoming to cut timber in the State of Wyoming, west | 
ef the Continental Divide, on the Snake River and its tributaries to the. 
boundary line of Idaho for agricultural, mining, or other domestic purposes, 
and to remove the timber so cut to the State of Idaho. (30 Stat., 618.) 


Be it enacted by the Senate and Hor Ouse oF Representatives of the United States 
of America in Congress assembled, That the provisions of chapter five hundred, 
and fifty-nine of the Revised Statutes of the United States, approved March — 
third, eighteen hundred and ninety-one, limiting the use of timber taken from 
public lands to. residents of the State in which such timber is found, for 
use within said State, shall not apply to the south slope of Pryor Mountains, 
in the State of Montana, lying south of the Crow Reservation, west of the Big 
Horn River, and east of Sage Creek; but within the above-described boundaries 
the provisions of said chapter shall apply equally to the residents of the States- 
of Wyoming and Montana, and.to the use of timber taken from the above- 
described tract in either of the above-named States, 

Approved March 3, 1901 = Stat., 1439). 


Be it enacted by the Senate and House of Representatives of the United States 
of America. in Congress assembled, That section. eight of the act entitled 
“An act to repeal. timber-culture laws, and for other purposes,” approved 
March third, eighteen hundred and ninety-one, as amended by an act approved 
March third, eighteen hundred and ninety-one, chapter five hundred and fifty- 
hine, page one thousand and ninety-three, volume twenty-six, United States 
Statutes at Large, be, and the same is hereby, amended as follows : After the 
_ word “Nevada” in said amended act insert the words * California, Oregon, 
- and Washington.” . 

- Approved March. 3, 1901 (31 Stat., 1436). 


' For law | flee and regulations governing free use of eee 
upon vacant, public, mineral lands, see act of June 3, 1878, chapter 
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150 (20 Stat, 88), and circular No. 999. dated March 26, 1918 (42, 
L. D., 30). 

The right to cut timber on the muiblie domain 1s eee and - 
the statutes must be strictly. construed. See Northern Pacific Rail- 
way Co. v. Lewis aa Ue &. a): | 


| "THOMAS J. KEOGH. 
| Decided March 25, 1918. 


REPAYMENT—TIMBER AND. STONE APPLICATION—-RELIN QUISHMENT. | | 
' Where the record in a government proceeding against’ a. timber and sien: 
. sworn statement fairly shows fraud or attempted fraud in connection with 
- the application for . entry, and the applicant files his relinquishment and 
makes application for repayment, without any attempt to disprove or over- 
come the charges and showing against him, such action on his part is held 
to be an admission of the matters charged and shown by the record, and 
his: application for repayment will be rejected, without prejudice to his 
right to file application for a hearing, if he so desires, supported by a show- 
ing upon the matter of fraud or attempted fraud in connection with his 
sworn statement. . 


Layiiy, Assistant Satay 

Appeal is filed by Thomas J. Keogh from decision of May 15, 1912, 
of the Commissioner of the General Land Office denying the applies: 
tion for repayment filed by said Keogh: of the moneys paid by him 
on his timber and stone sworn statement filed August 10, 1908, on 
' which proof was submitted October 12, 1908, receipt issuing Novem- 

ber 6, 1908, for the W. 4 SE. 4, SW. 4 NE. +, and SE. + NW. }, Sec. 
15, T. 9 S., R. 35 E., B. M., Blackfoot, Idaho, land district, relin- 
quished January 12, 1912. 

This application was denied for the stated reason that fraud or 
attempted fraud by Keogh was involved in this case. 

No certificate issued herein, protest being made against the moor 
and adverse proceedings were directed November 20, 1909, upon the 
charge that the land is not chiefly valuable for its iamber and stone. 
Keogh was notified and answered denying the truth of said charge © 
and asking a hearing; which was ordered but no hearing was had, 
and after several continuances Keogh relinquished following a tall 
with a Government timber cruiser who had again examined the land 
and found the timber ene to be worth but $53. 60 and the land : 

itself $58. . = a 
_ The proof shows that this tad is papholiy unfit for Calieaten 
because of its uneven and stony character, and has value only for its 
timber, which the entryman stated amounted to 100, 000 zee valued 


at $250. 
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No. ana: was. miate in support of this application for repay- 
ment. The Commissioner’ s finding was based in part upon the proof 
submitted and in part upon reports by special agents tending to show | 
that Keogh, who is engaged in the stock business, applied for entry 
for grazing purposes, to which only the land appears to be adapted, 


- and that he is involved also in six other similar cases wherein the — 


Jands have been relinquished and applications for repayment filed, 
and in which also the charge” was made tha the entries were for 

Keogh’s benefit. . | 
The reports trade show that all these tania are © good erazing lands, 
with timber insignificant in amount or value. - 

‘Repayment could only be allowed in as case aadee ine: act of 
- March 26, 1908 (35 Stat.. , 48), providing for repayment in cases of 
rejected applications, exitries, or proofs where there was no fraud or 
attempted. fraud in connection with such application.. By relinquish- . 
ing in the face of the charge made, this applicant impliedly admitted 
the truth of said charge, and.in legal effect the application and proof 
herein were rejected within the purview of said act. | | | 
_ Keogh is accordingly entitled to repayment in the absence of fraud 
or attempted fraud in connection with his application. ‘From the 
reports made on his case, it appears he grossly overvalued, in his 
proof, the timber on this land and that the land is not chiefly valu- 
able for its timber, as stated in the application and proof, also that he 
applied for the land not because and for the use particularly of the 
timber thereon, as also stated in the proof, but because of the grazing 
value and for the grazing use of the land.. He appears, therefore, to 
have misrepresented, in his proof, material facts as to the icacaeter. 
value, usefulness, and intended use of. the land. Repayment. is not 
warranted on such showing of fraud or. arene’. fraud 3 in connec- 
tion with an application and proof. | | 

It is earnestly urged in this appeal that Keogh has been daiaaea 
euilty of fraud or attempted fraud wholly upon ew parte showing 
and without opportunity to him to be heard and that such procedure > 
is unwarranted. The Department cannot concur in this conclusion. 
‘While fraud was not directly involved in the charge upon which the 
‘adverse proceedings, pending which Keogh relinquished, were based, _ 
and his. relinquishment, therefore, cannot be taken as an admission 
that there was fraud or attempted fraud in his case, the question of 
fraud or attempted ‘fraud is directly involved in an application for 
repayment under said act of March-26, 1908. That act allows repay- 


ment only upon the specific condition that there was no fraud or at- 


tempted fraud in the case, and an applicant for its benefits must 


affirmatively appear to have been free from such fraud or attempted 


fraud before repayment is warranted. While such applicant 1 is en-- 
titled to a presumption of his good faith in the premises,-where he -_ 
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applies for repayment, after relinquishing while: adverse: proceed- 
Ings were pending against his application and proof, and, as in this 
" case, makes no showing whatever as to the absence of fraud or at- 
tempted fraud in connection with such application for entry, and 
the reports upon which said adverse proceedings were based, con- -_ 
sidered with said application for entry and proof, fairly show such 
fraud or attempted fraud, repayment would not be warranted, nor 
would the rejection, without a hearing, of an application for repay-- 
‘ment upon such a record presented, no hearing being asked or show: 
ing made by the applcant as to the matter of fraud or attempted 
_ fraud in the case of his application for entry, ‘be the denial of any 
legal right. Hearing might be ordered by the land Department on 
its own motion, in the exercise of its judgment and discretion, in such 
cases; but ere the circumstances presented in this case, Keogh not 
aenige applied for any hearing or made any showing as to the mat- 
ter of fraud in connection with his application for entry, and the 
. record presented as to such application clearly showing such fraud 
or attempted fraud in connection therewith, his application for re- 
payment was properly rejected. 

The decision appealed from is accordingly affirmed, without 
- prejudice to Keogh filing, should. he desire, request. for a hearing 
supported by showing upon the matter of fraud or attempted fraud 
‘in connection with his sworn statement; whereupon, should he make 
such request and showing, hearing will be ordered and the case be 
thereafter further nen : 


THOMAS J. KEOGH. 


Motion for rehearing of departméntal decision of March 25, 1913, 
642. D. eee denied oy ee Secretary aye May Li, » 1918, 


| ememnniiiiammmmal 


FREE USE OF TIMBER. ON MINERAL PUBLIC LANDS. 


-Recurarions. - 


DEPARTMENT or ‘THE INTERIOR, 
_ Gewerat Lanp Orrice, 

Washington, D. C., March 25, 1913. 

To settlers a residents of Colorado, Nevada, New Mewico, Arizona, 
. Utah, Wyoming, North Dakota, South Pakota, Idaho, sy Mon- 
tana, and the Chiefs of Field Divisions and Special si alead of the 
General Land Office: 
By the act of June 3, 1878, chapter 150 (20 Stat. 88) , it is provided: 


That all citizens of the United States and other persons, bona fide residents of 
the State of Colorado or Nevada, or either of the Territories of New Mexico, 
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Arizona, Utah, ‘Wyoming, Dakota, Idaho, or Montana, and all other mineral 


districts. of the United States, shall be, and. are hereby, authorized and permitted 7 


to fell and remove, for building, agricultural, mining, or other domestic purposes, 
any timber or other trees growing or being on the public lands, said lands being 


mineral, and not subject. to entry under existing laws of the United States, tg 


except for mineral entry, in either of said States; Territories, or districts of 
which such citizens or persons: may be at the time bona fide citizens, subject to 
such rules and regulations as the Secretary of the Interior may prescribe: for _ 
the protection. of the timber and of the undergrowth growing upon such lands, 
and for other purposes: Provided, The provisions of this act shall not extend to ° 
railroad corporations. | 


The act of June 38, 1878, supra, ors dodarss that the Secre- 
tary of the TMeaoe may prescribe rules and regulations for the 


_ protection of the timber upon the land of the character referred to 


in the act and an implied power is, therefore, conferred upon him to 
designate the sections or tracts of land/where timber may be cut. | 

_ The following instructions shall govern with reference to timber 
— on vacant mineral public lands in the States named above. 

1. Qualified persons, that is, bona fide residents of the States above 
areal may cut and remove timber free of charge from unoccupied, 
unreserved, mineral public lands within said States strictly for their 
own use for building, agricultural, mining, or other domestic pur- 
poses, but not for sale or disposal, nor for use by other persons, nor 
for export from the State in which the timber is situated and where 
the cutting or removal of timber or lumber does not exceed in stump- 
age value the amount of $50 in any one continuous period of. 12 
months, the person. desiring to cut and remove the timber may do so 
without making any previous application therefor: Provided, how- 
ever, That he shall first notify the proper chief of field division by 
registered letter, in which he shall set forth the kind and quantity of 
timber which he intends to cut, and the use for which cut; and he 
shall also describe the land on which said cutting is to be dene by 
township and range and by section and sectional subdivision thereof, 
if it be surveyed, or by natural objects sufficient to identify the land 
if it be unsurveyed. | 

2, Where a greater quantity of timber than that soetaea in the 
preceding paragraph i is desired by any one person, or, where an agent, _ 
appointed for such purpose by one or a number of persons, desires _ 


to cut or remove more than $50 worth of timber in any one:continuous 


- period of 12 months, application must first be made to the Commis- 
sioner of the General Land Office for the. purpose of determining 
whether or not the cutting of the timber should be confined to any 
particular sections or tracts.of land, and further for the purpose of 
according the. Commissioner of the General Land. Office in. the event 
he should’so desire an opportunity of directing how the tops and 
other. refuse may be disposed of for the protection of the timber 
remaining and the prevention of forest fires. This regulation must 
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be observed in every case wherein the amount of timber to be cut in 

any one continuous period of 12 months exceeds $50 in stumpage 
value, whether the person doing the cutting is acting for himself or 
as an agent for another or others. Whether or not an application 
must be filed is to be determined by the fact as to whether or not the 
aggregate amount of timber to be cut in any one continuous period 
of 12 months, together with all amounts previously cut by or for the — 
said person or persons during the same period exceeds $50 in stump- 
age value. This rule shall be applicable where the agent cuts for a 
number of persons under individual contracts entered into between 
him and them. | ; 
_ '8, Where one or more persons fica to procure timber under this 

act through the services of an agent appointed for that purpose and 
the quantity to: be procured in any one continuous period of 12 
months exceeds $50 in stumpage value, the amount to be paid the 
agent for his services shall not pod a fair recompense for the. 


. time, labor, and money expended by him in the undertaking, and 


- sald: compensation must be determined at the time of the appointment 
‘and must be set forth in the contract between the parties, a copy. of | 
which must be presented with the application. 

4. The proper protection of the timber and undergrowth necéssa- 
_rily varies with the nature of the topography, soil, and forests. No 
timber not matured may be cut and each tree must be utilized for 

some beneficial purpose. Persons taking timber for. specific purposes | 
will be required to take only such matured trees as will work up to 
such purpose without unreasonable waste. All brush, tops, lops, and 
other forest débris made in felling and removing timber under these © 
rules and regulations shall be disposed of as best adapted to the pro- 
tection of the remaining growth and in such manner as shall be 
prescribed by the Chief of Field Division, and failure on the part of. 
an applicant or an agent cutting for an applicant to comply with this 


“ requirement will render him liable for all expenses incurred by the 


Chief of Field Division in putting this regulation into effect. 

5. Permits granted under these instructions shall limit the area of 
the cutting so as to embrace only as much land as is necessary to pro- 
duce the quantity of timber applied for and the lands to be cut over 
shall be so described in the application that they may be identified 
from the description set forth. Waste of timber will be discoun- 
tenanced. Stumps will be cut so as to cause the least possible waste, 
~and all trees will be utilized to as low a diameter i In. the rors as 
possible. | | : 
6, In every case where timber § is to iis procured thiough the medium | 

of an agent and said agent is a sawmill operator and the amount of 
_ timber applied for exceeds $50 in. stumpage value, a bond equal to 

the amount of the triple stumpage value of the timber applied for 
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will be itu conditioned to the faithful performance of the. 
requirements contained in these rules and regulations and of the © 
above referred to agreement entered into between the special agent 


and the beneficiary or beneficiaries of the cutting relative: to the : | 


disposal of the refuse. ; 
7. Applications filed under the above act. el set. forth thes names — 
and legal residence of persons applying to fell and remove timber 


thereunder and the names and legal residence of persons who are to. 


use the same. If the applicant be a corporation, the application 
shall set forth the State in which the corporation was incorporated. 
It shall also contain the amount of timber required by each appli- 
cant; the use to be made thereof; a description of the land from _ 
| which the timber is to be cut; the date it is desired to begin cutting; | 
and, where the cutting is to be done through the medium of an agent, 
the contract price to be paid to said agent. ‘The application must 
‘be verified by an applicant. pa 

8. Blank forms for making applications may be procured arn the | 
chief of field division for the division in which the land on which 
the cutting is to be done is situated. The application when executed 


is tobe filed with that chief of field division. Immediately upon .° 


receipt of said application the chief of field division shall cause an. 
investigation to be made of the lands:and of. material statements in 
the application. With this respect he shall be guided by the instruc- 
tions contained in circular of August 21, 1907 (36 L. D., 73). Said 
instructions as promulgated were tended: to be applicable to.inves- . 
tigations upon applications for the free use of timber on vacant, 
unreserved, nonmineral, public lands. They are hereby declared to 
— be also applicable to investigations relative to the application for free 
use of timber upon vacant, unreserved, mineral, public lands. When- 


ever they are to be cpplied to the latter. mentioned class. of. applica- - 
_ tions the term mineral will be used instead of the term nonmineral. 


9. Upon completion of an investigation the chief of field division — 
may, if he considers the facts warrant it, grant a license, subject to 
revocation or revision by the Commissioner of the General Land 
- Office, and he shall transmit the application, together with a report 

thereupon, and a copy: of the license if one be erautee The report | 
shall show: 7 ! 

.(1) The description of the land to be cut ¢ over. 

_ (2) Whether the lands are mineral. an ye 
~ (8) Whether the applicants are: (a) Qualified to fell and r remove, 
~ and (’) authorized to use the timber applied for. , 

(4) What percentage of the matured timber may be oe con- 
sistent with. proper fe of the remaining timber and under- 
growth. | 
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(5) The easthad prescribed for dis disposition ae the tops, lops, 
and other débris. ts 7 
10. The above-referred-to act ia the: rules a regulations con- 
tained herein authorize the cutting of timber from vacant, unre- — 
.served lands subject to mineral entry only. Lands subject to - 
mineral entry are such lands as are known to contain such deposits — 
of mineral as warrant a prudent person in expending his time or 
_ money in the reasonable expectation of developing a mine thereon, 
but where cutting is done in good faith by a qualified person. sup- 
posedly in compliance with these instructions and it is subsequently 
determined that the land on which the cutting is done is nonmineral — 
in. character he may set up as a defense the act of March 8, 1891 
(26 Stat., 1093), in such States as are covered by that act. 

Ih A permit granted by a chief of field division under these 
instructions shall be subject to annulment or revision by the Com- 
missioner of the General Land Office, and all rights and privileges 
thereunder shall terminate at the expiration of the period of one ._ 
year from the date of the granting of the permit by the chief of field 
division. Persons who commence cutting tipon. receipt of a permit 
' from a chief of field division before final approval by the Commis- 
sioner of the General Land Office will be liable to the Government 
- for a reasonable stumpage value for timber so taken in the event 
that the permit is not finally approved by the commissioner because 


+ improperly granted. Where permits are secured by fraud, or imma- 


ture trees are taken, or timber is not taken or used in accom ice 
with the terms of the law or these rules and regulations, the Govern- 
ment will enforce the same civil and criniinal liabilities: as in other 


_-dases of timber trespass upon public lands. 


12. These rules and regulations shall be in force from aa after — 
March 25, 1918, and supersede the rules and regulations contained a 
in ‘cittular of March: 16, 1909 (87 L. D., 492), | 

Very respectfully, |  Frep Dam | 

| | Commissioner. 

Approved: - _ 
Lewis C. Layiin, 

Assistant Seeretary. 


APPENDIX, 


AN: ACT Prohibiting timber Acsvaautions on public lands ‘ana nroviding al ‘penalty for s | 
violation therecf. . . 


eaves shali eut, or cause or procure to be cut, or shall wantonly destroy, or 
cause to be wantonly destroyed, any timber growing on the public lands of the 


Tinited States; or whoever shall remove or cause to be removed, any timber from 


‘said public lands, with intent to export or to dispose of the same; or whoever, 


= 
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being the owner, aaeine or consignee of any vessel, or the owner, - director, or 


_ agent of any railroad shall knowingly transport any: timber so. cut or removed 


from said lands, or lumber manufactured therefrom, shall be ‘fined not more 
than one thousand dollars, or imprisoned not more than one year, or both. 
Nothing in this section shall prevent any miner or agriculturalist from clearing. 
his land in the ordinary. working of his mining claim, or in the preparation of | 
his farm for tillage, or from taking the timber necessary to. support his improve- 
ments, or the taking of timber for the use of the United States. And nothing 
in this section shall interfere with or take’ away any right or privilege. under 
any existing law of the United States to cut or rewove timber from any public 
lands. (Sec. 49 of the Penal Code, approved Mar. 4, 1909, 35 Stat., 1088, ch. 521.) 


. With reference to the act of June 3, 1878 (20 Stat., 88), the United 
States Supreme Court has said: - 


The instructions appear to us to have paid too Tittle regard to the words of 
the gct, defining the land on which it permits timber to be cut as “mineral, 
_ and not subject to entry under existing laws of the United States, except for. 
mineral entry.” As was said in Northern Pacific R. R. Co. v. Lewis (162 U: 8., 


B66, 376), “ The right to cut is exceptional and quite narrow,” and the party — 
claiming the right must prove it. The only lands excluded in 1878 or now from ~ 
any but mineral entry are lands “valuable for minerals” or containing “valuable 


mineral deposits.” (Rev. Stats., secs, 2318, 2819, 2302. See sec. 2320.) The 
. gaatter was much discussed in Davis v. Weibbold (139 U. S., 507), and there it 
was said that the exceptions of mineral. land from preemption and settlement, : 
ete, “are not held to exclude all lands in which minerals may be found, but ~ 
only those where the mineral is in sufficient quantity to add.to their richness — 
and to justify expenditure for its extraction, and known to be so at the date of | 


the grant.” (p. 519.) A Land Department rule is quoted, with seeming ap- — 


-proval, that “if the land is worth more for agriculture than mining, it is not 
mineral. land, although it may contain some measure of gold or silver” {pp. 
‘ 21, 522), citing United States v. Reed (12 Sawy.; 99, 104). Again it was said, 
“the exception of mineral lands from grant in the acts of Congress should. be 
considered: to apply only. to such. Jands as were at the time of the gr At known | 
to be so valuable for ‘their minerals as to justify expenditure for their extrac. 
tion” (p, 524). These are the tests to which the act of 1878-must be taken 


to refer, since it refers to and rests upol the statutes construed | to adopt these 


tests. {United States v. Plowman, 216 U. S., a2) 


‘SUGGESTIONS TO. HOMESTEADERS AND PERSONS DESTRING TO | 
MAKE HOMESTEAD ENTRIES. 


. CIRCULAR. 


DEPARTMENT OF THE Lyrerror, . 
. .Generat Lanp Orricr, _ 
~ Washington, D, 0., March 86, 1918. 
L Persons desiring to make homestead entries should first fully 
‘inform themselves as to the character and quality of the lands they 
desire to enter, and should in no case apply to enter until they have 
visited and fully examined each legal subdivision for which they 
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make se sploaen as a efor metion as to the sharacian and 
occupancy of public lands can not be obtained in any other way. 
As each applicant is required to swear that he is well ‘apuuninted 


_ with the character of the land described in his application, and as all | 


entries are made subject to the rights of prior settlers, the applicant 


can not make the affidavit that ie is acquainted with the character: 


of the land, or be sure that the land is not already appropriated by” 
a settler, antl after he has actually inspected it. | 

Information as to whether a particular tract of land is subject to. 
entry may be obtained from the register or receiver of the land dis- 


trict in which the tract is located, either through verbal or written‘ 


inquiry, but these officers must not be expected to give information 
as to the character and quality of unentered land or to furnish ex-- 


tended lists of lands subject to entry, except through plats and dia- | 


eTams which they are authorized to make and sell as follows: 


For a township diagram showing. entered land Gy a fi el $1. 00 

For ‘a township plat showing form of entries, names of claimants, and | 
CHATAClEr (OL CNUMICS oneuie bt hice ae eae oe eee 2. 00 

For a township: plat showing form of entries, names of claimants, char~ - 
acter of entry, and MUNDO cn 2G aS ae eee eee 3. 00 * 


or a township plat showing form of entries, names of claimants, char- - 
acter of entry, number, and date of filing or entry, together with 
_ topography, | a ene be eye he te eee hae 4,00 


‘Purchasers of township. aoc are entitled to Crane informa- 


_ tion.as to whether. each smallest legal. subdivision, or lot, is vacant — 


public land. Registers and receivers are therefore required In case 
of an application for a township diagram showing vacant lands to 
plainly check off with a cross every lot or smallest legal subdivision 
in the township which is not vacant, leaving the vacant tracts un- 
checked. There is no authority for vevicters and receivers to charge 
and réceive a fee of 25 cents for plats and diagrams: of ¢ a section ¢ or 
part of a section of a township. | 

If because of the pressure of current business relating to the entry © 


of lands registers and receivers are unable to make the plats or dia- 
“grams mentioned above, they may refuse to furnish the same and. 


return the fee to the apelcant. advising him of their reason for not. 
furnishing the plats requested, that he may make the plats or dia- - 


grams himself, or have same made by his agent or attorney, and that — 


he may have access to the plats and tract books of the local land 
office for this purpose, provided such use of the records will not inter- 


_ fere with the orderly dispatch of the public business. 


A list showing the general character of all the public lands remain- 


ing unentered in the various counties of the public-land States on 
— the 30th day of the preceding June may be obtained at any time by | 


addressing “The Commissioner of the General Land. ome Washes. 


ington D. C.” 
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AM blank forms of a rere and bihes papers needed in making 
application to enter or in making final proofs can be obtained: by _ 


_ applicants and ee from the land office for the district : in wee 7 
~ the land lies. 

2. Kind of land ce to ioneaal entry. All anapprophiicd 
airveved public lands adaptable to any agricultural use are subject - 
_to homestead entry if they are not mineral or saline in character and 
are not occupied for the purposes of trade or business and have not — 


been embraced within the. limits of any withdrawal, reservation, or 
- incorporated town or city, but homestead entries on lands” within i 


certain areas (such as lands in Alaska, lands withdrawn under the 


_ reclamation act, certain ceded Indian lands, lands within abandoned — 
military reservations, agricultural: lands within national forests, 


lands in western and Sane Nebraska, and lands withdrawn, classi-_ 
fied, or valuable for coal) are made eubiee to the particular. require- 
ments of the laws under which such lands are opened to entry. 
None of these particular requirements are set out in these suggestions, 
- but: information as to them may be obtained by either verbal or 
written. inquiries addressed to the register and receiver of the land - 
| office. of the. erst in which such lands are situated. 


HOW - CLAIMS. UNDER nate cian LAW ORIGINATE. — 


8. Claims under homestead Jaws may be initiated. either by settle- 
merit on surveyed or unsurveyed lands of the kind mentioned in the 


% foregoing paragraph, or by the filing of a soldier’s or sailor’s declara- 


tory statement, or by the Dresentalonre of an neppceucn to enter oy 
surveyed ice. of that kind. 

4. Settlement is initiated through the saeco act of ‘the aptilen 
placing improvements. upon the land or establishing residence 
thereon; he thus gains the right to. make entry for the land as against | 
other persons. A settlement on any part of a surveyed quarter sec- 
tion subject to homestead entry gives the right to enter all of that 
quarter section, but if a settler desires to initiate a claim to surveyed _ 
tracts which form a part of more than one technical quarter he © 
should define his claim by placing some improvements on each of the 
‘smallest: subdivisions claimed... When settlement is made’ on unsur- 


veyed lands the settler must plainly mark the boundaries of all lands _ 

_ claimed. - Within a reasonable. time after settlement actual residence | 
‘must be established on the land and continuously maintained. Entry 
should be made within: three months after settlement upon surveyed ae 


lands or within that time after the filing. in the local land office of 
the plat of survey of lands unsurveyed when settlement was made. 
Otherwise, the preference right of entry may be lost. .Under the act 
of August 9, 1912 (37 Stat., 267), settlement right on not exceeding — 
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| 320 : acres s of lands designated by the Secretary of the Interior as sub- 
ject to entry under the enlarged-homestead law may be obtained by 
plainly marking the exterior boundaries of all lands claimed, whether 
surveyed or unsurveyed, followed by the establishment of residence, 
except as to lands designated. under section 6 of said acts, where. 
residence is not required, but where the settlement right is eegiineds 
to be initiated by plainly marking the exterior boundaries of the 
land claimed and the coe and maintenance of valuable: -improve- 
ments thereon. 

5. Soldiers’ and sailors’ declaratory Hates may be filed in the 
land office for the district in which the lands desired are located by 
any persons who have been honorably discharged after 90 days’ serv- 
ice in the Army or Navy of the United States during the War of 
the Rebellion or during the Spanish-American War or the Philip- 

‘pine insurrection. Declaratory statements of this character may be 
. filed either by the soldier or sailor in person or through his agent 

acting under a proper power of attorney, but the soldier or sailor 
_ must make entry of the land in person, and not through his agent, 
within six months from the filing of his declaratory statement, or he 
may make entry in person without first filing a declaratory statement 
if he so chooses. If a declaratory statement is filed by a soldier or 
sailor in person, it must be executed by him before one of the officers 
mentioned in paragraph 16, in the county or land district in which 
the land is situated; if filed through an agent, the affidavit of the 
agent must be executed before one of the officers above mentioned, 

but the soldier’s affidavit may be executed before any officer using a 
seal and authorized to administer oaths and not necessarily within. 
the county or land district in which the land is situated. 


BY WHOM HOMESTEAD ENTRIES MAY BE ‘MADE. 


6. Heese etn may be made by any person who abe not | 
~ come within either of the following classes: a 
(a) Married women, except as hereinafter stated. | 
(6) Persons who have already made homestead entry, except as 
hereinafter stated. | 
- (e) Foreign-born persons who have not declared their intention to 
‘become citizens of the United States. 
_ (dé) Persons who are the owners of ‘more than 4 160. acres: ee ba in 
the United States. — | ? _ 
(e) Persons under the age of 91 years who are not the heads: of 
_ families, except minors who make entry as heirs, as hereinafter men- 
‘tioned, or who have‘served in the Army or Navy es the existence — 
of an actual war for at least 14: days. | , 





DECISIONS RELATING TO THE PUBLIC LANDS. 39 


(f) Persons who have acquired title to or are claiming, under any 
of the agricultural public-land laws, through settlement or entry 
made since August 30, 1890, any other ‘lands which, with ‘the lands 

last applied for, would se in the aggregate ne more than 320 
acres. 

7, A married woman wis has all of the other qualifications . of a 
homesteader.may make a homestead entry under any one of the 
following conditions: 

(a) Where she has been actually deserted igs her husband. 

(6) Where her husband is incapacitated by disease or otherwise 
| an earning a support for his family and the wife is really the head _ 
and main support of the family. : 
(ce) Where the husband is confined ina penitentiary and she is 
actually the head of the family. 7 es 
(¢@) Where the married woman is the heir of a settler or con- 
~ testant who dies: before making entry. 7 
~ (e) Where a married woman made improvements aia resided on | 
the lands applied for before her marriage, she may enter them after 
_ marriage if her: husband is not holding other lands under an unper- 
| — homestead entry at the time she applies to make entry. 

. If an entryman deserts his wife and abandons the land covered 
ra his entry, his wife then has the exclusive right to contest. the 
entry if she has continued to reside on the land, and on securing its. 
cancellation she may enter the land in her own right, or she may 
continue her residence and make proof i in the name of and as the 
agent for her husband, and patent will issue to him. | 

9. If an entryman. ae his minor children and siandiens his 
entry after the death of his wife, the children have the same right 
to make proof on the entry as the wife could have exercised had 
she been deserted during her lifetime. | 

10. The marriage of the entrywoman after making Site will not 


bal 


defeat her right to acquire title if she continues to reside upon the _ 


_Jand and otherwise comply with the law. A husband and wife can — 
not, however, maintain separate residences on homestead entries 
held by each of them, and if, at the time of marriage, they are each - 
holding an anperfected entry on which they must reside in order to | 
acquire title, they can not hold both entries. In such case they 
may elect which entry they will retain and relinquish the other. 

11. A widow, if otherwise qualified, may make a homestead entry 
aewidistanding the fact that. her husband made an.entry and not- — 
withstanding she may be at the time claiming the unperfected entry | 
of her deceased husband. 

12. A person serving in the Army ‘or Navy of the United States 
may make a homestead.entry if some member of his family is residing 
on the lands applied for, and the application and accompanying affi- 
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| re may be seecuted before the officer commanding the braich oF 
the service in which he is engaged. 


13. Second homestead entries may be made by the following classes ee 
of persons if they are otherwise qualified to make entry: 


(a) By a person who commuted. a former Snbey prior to June § 5, | 
1900.. 

(6) Bya homestead entryman who, prior to May 17, 1900, paid the 
Indian price of lands to which he would have been afterwards en-| 
titled to receive patent without payment under the “ free-homes act.” 

(c) By any person whose former entry was made prior to February 2 
8, 1911, which entry has been subsequently lost, forfeited, or aban- 
dened for any cause, provided the former entry was not pane cisel for. 
fraud or relinquished or.abandoned for a valuable consideration in . 
excess of the filing fees paid on said former entry. If an entryman 
received for relinquishing or abandoning his entry an amount in 
excess of the fees and commissions paid to the United States at 
time of making said entry, or if he sells his improvements for a sum 
in excess of such filing fees and relinquishes his: ony in connection 
therewith, he can not make a second entry. © 

(d@) By persons whose original entries have failed becuse of the 
discovery, subsequent. to entry, of obstacles which could not have 
- been foreseen and which render it impracticable to cultivate the land, 
or because, subsequent to entry, the land becomes useless for agri- — 
cultural purposes through no fault of the entryman. There is no | 
specific statute authorizing the making of second entries in these 
classes of cases, and such entries are allowed under the general équita- 
ble power of the land department, to grant relief in cases of accident | 

and mistake. | 7 

(e) Any person otherwise: isl hed who hag aude final. proof for. © 
less than 160 acres under the homestead laws, may make an addi- 
tional entry for such an amount of public lands as will, when added 
to the amount for which he has already made proof, not exceed in the 
aggregate 160 acres. Residence, cultivation, and improvement must 
be performed as in the case of an original entry. — 

_.. (f) Each application for second or additional entry must give aie e 
date and. nurnber of the former entry and the land office at which it 
was made, or the section, township, and range in which the land | 
entered was located. -Any person coming within paragraphs (a), (d), 
or (e) must also give date when the former entry was perfected. 
_ Any person coming within paragraph (¢) must show by the affidavit 
of himself and some other person or persons the date when his 
former entry was lost, forfeited, or abandoned; that it was not can- 
celed for fraud; and the consideration, if any, received for the aban- 
donment or relinquishment. Any person coming within paragraph 
(@) must, in addition to the evidence above specified, show in his 
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asnemial affidavit the grounds on which he seeks relief, and that — 
he used due diligence prior to entry to avoid mistake. , 
(gl A person who has made, lost, forfeited, or abandoned an entry 
of less than 160 acres is not entitled to another entry unless he comes — 
within paragraph (c) or (d) above. ‘Such a person can not make 
another entry merely Pu his first any contamed: less than 160. 
acres. | 

14. An additional homestead entry: may be caadle ee a person for 
such an amount of public lands adjoining lands then held and resided 
upon. by him under his original entry as will, when added to such 
_ adjoining lands, not exceed in the aggregate 160 acres. An entry of 
this kind may be made by any person who has not acquired title to 
and is not, at the date of his application, claiming under any of the — 


~ agricultural public-land laws, through settlement or entry made since _ 


August 30, 1890, any other lands which, with the land then applied 7 
for, would aicced | in the aggregate 320 acres, but the applicant will 


not be required to show any of the other quali heaton of a homestead 
entryman. See, . however, instructions: under the apa eee - 
act (par. 47). | | 
15. An adjoining farm ey may be ane for such an anon of - 
_ public lands lying contiguous to lands owned and resided upon by the 
applicant. as will not, with the lands so owned and resided upon, 
exceed in the aggregate 160 acres; but no person will be entitled to 


make entry of this kind who is not qualified to make an original 


homestead entry.. A person who has made one homestead entry, 
although for a less amount than 160 acres, and perfected title thereto, 
is not qualified to make an adjoining farm. entry. son 


HOW HOMESTEAD ENTRIES ARE MADE. 


16, A Hennes tai entry may be made by the scesentatiol to. the 
land office of the district in which the desired lands are situated of 


an application properly prepared on blank forms prescribed for that 


‘purpose and sworn to before either the register or the receiver, or | 
before a United States commissioner, or a judge, or a clerk of a court — 


of record, in the county or parish in which the land lies, or before any. - | 


officer of the classes named who resides in the land district and near- 
est or most accessible to the land, although he may reside outside of 
the county in which the land is situated. ! 

17. Each application to enter and the affidavits accompanying’ of | 
must recite all the facts necessary to show that the applicant 1s 
‘acquainted with the land; that the land is not, to the applicant’s 
knowledge, either saline or mineral in character; that the applicant 
possesses all of the qualifications of a homestead entryman; that the 
‘application is honestly and in good faith made for the purpose of 


actual settlement and cultivation, and not. for the benefit of any 
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other person, persons, or corporation ; that the applicant will -faith- 
fully and honestly endeavor to comply with the requirements of the 
law as-to settlement, residence, and cultivation necessary to acquire 
title to the land applied for; that the applicant is not acting as the 
agent of any person, persons, corporation, or syndicate in making 
such entry, nor in collusion with any person, corporation, or syndi- 
-eate to give them the benefit of the land entered or any part thereof; - 
_ that the application is not made for the purpose of speculation, but. 
in good faith to obtain : a home for the applicant, and that the appli- - 
cant has not directly or indirectly made, and will not make, any 
agreement or contract in any. way or manner with any person or 
_ persons, corporation, or syndicate whatsoever by which the title he 
may acquire from the Government to the lands applied for shall 


inure, in whole or in part, to the benefit of any person except himself. 


18. All applications by persons claiming as settlers must, in addi- 
tion to the facts required in paragraph 17, state the date aud describe 
the acts of settlement under which they claim a preferred right of 
entry, and applications by the widows, devisees, or heirs of ‘settlers 
must state facts showing the death of the settler and their right to 
make entry, that the settler was qualified to make entry at the time 
of his death, and that the’heirs or devisees applying to enter are citi- 
- zens.of the United States or have declared their intentions to become 


such citizens, but they are not required to state facts showing any 


_ other qualifications-of a homestead entryman, and the fact that they 
~ have made a former entry will not prevent them from making an 
entry as such heirs or devisees, nor will the fact that a person has 
made entry as the heir or devisee of the settler prevent him from 
making an entry in his own individual right if he is otherwise quali 
fied to do so. 

19. All applications by soldiers, sailors, or their widows, or the 
guardians of their minor children should - accompanied by proper 
evidence of the soldier’s or sailor’s service and discharge and of the 
fact that the soldier or sailor had. not, prior to his death, made an 
entry in his own right. ‘The. application of the widow of the.soldier 
_ or sailor must also show that she is unmarried and that the right 

has not been exercised by any other person. Applications for the 
children of soldiers or sailors must show that the father died without 
having made entry, that the mother died or remarried without mak- | 
ing entry, and that the person applying to make entry for them. 1S 
their legally appointed. guardian. | 

20. Applications for entry must be aesnped by the proper 
fee and commissions. (See par. 41.) A receipt for the money is — 

at once issued, but this is merely evidence that the money has been’ 
_ paid and as to the purpose thereof. If the application i is allowed and 
‘the entry placed of record, formal notice of this fact is issued on the - 
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mater bed one if the application is rejected or suspended, alias 
of such action is forwarded to the applicant as soon as practicable. a 


RIGHTS OF WIDOWS, HEIRS, 08 DEVISEES UNDER THE HOMESTEAD LAWS. 


ot. Tf a Leinéstoad settler dies etote he sii entry, his widow 
has the exclusive right to enter the lands covered by his settlement. _ 
If there be no widow, the right to enter the lands covered by the | 
settlement passes to the persons who are named as heirs of the settler 
by the laws of the State in which the land lies. If there be no widow _ 
or heirs, the right to enter the lands covered by the settlement passes 
to the person to whom the settler hag devised his rights by a proper 
will; but a devisee of the claim will not be entitled to take when there 
is a widow or an heir of the settler. The persons to whom the set-— 
tler’s right of entry passes must make entry within the time named in 
paragraph 4 or they will forfeit their right to the next qualified ap- 
plicant. They may, however, make saa ater that time if no 
adverse claim has attached. | 3 

92, If a homestead entryman dies before making final, proof, his 
rights under his entry will pass to his widow; or if there be no widow, 
and the entryman’s children are all minors, the right to a patent 
‘vests in them upon making publication. of notice and proof of. the 
death of the entryman without a surviving widow, that they are the 
only minor children and that there are no adult heirs of the entry- 
man, or the land may be sold for the benefit of such minor children 
in the manner in which other lands belonging to minors are sold 
under the laws of the State or piacere ie In which ume minors are 
‘domiciled. 
If the children of a deceased entryman are not. all minors” a 
his wife is dead, his rights under the entry pass to the persons who 
are his heirs under the laws of the State or Territory in which the - 
lands are situated. If there be no widow or heirs of the entryman, 
_ the rights under the entry pass to the person to whom the: entryman 

has devised his rights by proper will, but a devisee of the-entry will 
* be entitled to take ony In the event chores is No widow or heir of tne 
ventryman. | 


93. Tha contestant dies after Gagne scoured the cancellation of an ar 


entty: his right asa successful contestant to make entry passes to his 
_ heirs; and if the contestant dies before he has secured the cancellation 
- of the entry he has contested, his heirs may continue the prosecution - 


of his contest and make entry if they are ‘successful in the contest.. 


In either case to entitle the heirs to. make entry they must show that 
the contestant was a qualified entryman at the date of his death; and - 
in order to earn-a patent the heirs must comply with all the require- 
ments of the law under which the entry was made, to the same extent 
tas would have been required of the contestant had he made entry. 
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94. The unmarried widow, or, in case of her death or remarriage, . 
the minor children of soldiers. and sailors who were honorably dis- 
charged after 90 days’ actual service during the War of the Rebel- 


lion, the Spanish-American War, or the Philippine insurrection may 
a take entry as such widow or minor children if the-soldier or sailor 


died without making entry, or failed to perfect an entry and was, 
at the time of his death, qualified to make another. The minor 


children must es a joint ae through their aie appointed 


: cree 
“RESIDENCE AND CULTIVATION REQUIRED UNDER THE HOMESTEAD LAWS. 


: OB. A homestead entryman is required to establish residence upon 
the land within six months after date of entry unless an extension 


of time is allowed, as explained in paragraph 35, and is required _ 


to maintain. residence there for a period of three years, He may | 
absent himself, however, for a portion of each year succeeding estab- 
lishment of. residence, as more fully explained in paragraph 26. 
~ Residence and cultivation in the case of an adjoining farm home- 
stead or of an additional homestead entry for a tract contiguous to 
an original homestead entry may be maintained either upon the 
original or additional farm, 

26. During each year, beginning with the date of eiannahinaat of 
actual residence, the entryman may absent himself from the land 
for one period of not exceeding five months, but. the law does not 
_ authorize a number of shorter absences agoregating this period. In 
order to be entitled to this absence the entryman need not file appli-. 
cation therefor, but must at the time he leaves the land file , by mail or 
_ otherwise, at the proper local land office, notice of time of leaving, . 
and upon returning to the land must. notify said office of the date of — 
his return. A second period of absence immediately following the 


first, though in different years of residence, is not permitted by the _ 


law: there must be some substantial term of actual continuous resi- 
dence between the periods of absence. Pa 
‘97. (a) Cultivation of the land: for -a period ‘of ies years is 
required. During the second year not less than one-sixteenth of the 
area entered must be actually cultivated, and during the third year 
and until final proof cultivation of noe less than one-eighth is re-_ 
quired. There must be actual breaking of the soil followed by. 
_ planting, sowing of. seed, and tillage for a crop other than native — 
grasses.. Summer fallowing or grazing of cattle can not be accepted, : 
These requirements are applicable to all homesteads on which resi- 
dence is required whether made under the general or enlarged home- 
stead laws, but do not apply to homesteads made under the reclama- _ 
tion act or the so-called Kinkaid Act, applicable to Nebraska. As to 
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amount of cultivation required nd section 6 of the enlarged home- 

stead acts, see paragraphs 48 and 49. | 
(2) Where the amount of ‘cultivation above indicated is impossi- - 

ble or would. be unreasonable, the Secretary of the Interior may, 


on satisfactory showing, pedace the required amount. Such reduction — 


will not be granted an account of physical or financial disabilities or . 
misfortunes of the entryman. Applications for reduction (Form 
40072) must be filed in the proper local land office within one year 
after date of entry, setting forth all pertinent facts regarding the 
- physical and climatic conditions appertaining to the land; as. to 
- entries made before June 6, 1912, such any enone must be: filed prior 
to June 6, 1913... | 
— (e) The homestead aie must have a famine house upon — 
' the land entered at the time of submitting proof. Other improve- _ 
ments should be of such character and amount: as are suflicient to 
show good faith. | 
(a) By paragraph 18 of ap castration of July 15, 1919. the 
Secretary of the Interior (under his statutory. authority to reduce. 
the requirements as to cultivation) prescribed the following rule to. 
govern action on proofs submitted under the new law, where the | 
homestead entry was made prior to June 6, 1912: | 
Respecting cultivation necessary. to be shown upon such an entry, in all 
cases where, upon considering the whole record, the good faith of the entryman 
appears, the proof will be acceptable if it shows cultivation of at least one- 
sixteenth for. one year and of at least one- eighth for the next year and each 
succeeding year until final proof, without regard to the particular year of the 
homestead. period in which the cultivation. of the one- sixteenth. was performed. 
(e) Entries made prior to June 6, 1912, may be perfected either by 
showing compliance with the laws then j in. force or with the require-_ 
ments of the act of June 6, 1912. | 
 (f) Where a qualified person settled upon. a eset of ‘unsurveyed 
Bublic land, subject to settlement, prior to the passage of the act 
of June’, 1912, but made entry after its enactment or shall hereafter | 
_ make entry, net may elect to submit proof under said act or under 
the law existing when he established his residence upon the land. 
The filing of.a formal election is not required, but the designation of 
three-year or five-year proof, in the notice to submit outa may 
constitute such election. _ . 
28. A soldier or sailor of one of ihe iva snentieaed 4 in Coen 
5 who. makes entry as such must begin his residence and cultivation — 
_ of the land entered by. him within six months from the date of filing — 
-his declaratory statement, but if he makes entry without filing a. 
declaratory statement he must begin his residence within six months 
-after the date of the entry. Thereafter he must continue both resi- 
a dence and cultivation for such period as will, when added to the time ~ :, 


a 
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of his military or naval service (under enlistment or enlistments — 
covering war periods), amount to three years; but if he was dis- 

_ charged on account .of wounds or disabilities incurred in the line of 
duty, credit for the whole term of his enlistment may be allowed ; 
however, no patent will issue to such soldier or sailor until there hac 
been residence and cultivation by him for at least one year, nor until 
at least one-eighth of the land has been actually cultivated and a 
habitable house has been placed on the entry. | 
No credit can be allowed for ey service where commutation 
proof is offered. — 
99. A soldier or sailor mane entry during his anlistients in time 


of peace is not required to reside personally on the land, but may 
receive patent if his family maintain the necessary residence and _ 


— cultivation until the entry is three years old or until it has been com- 
muted; but a soldier or sailor is not entitled to credit on account of 
his military service in time of peace. If such soldier has no family, 
there is no way by which he can make entry and acquire title during 

_his enlistment in time of peace. - | e 

30. Widows and minor orphan children of soldiers and sailors who 
make entry based, on the. husband’s or father’s military or naval serv- . 
ice must conform to the requirements specified for the soldier ‘or 
sailor in paragraph -28. | 7 

31. Persons who make entry as the wou: heirs, or devisee of set- 
tlers are not required to. reside upon the land entered by them, but. 
they must improve and cultivate it for such period as, added to the 

time during which the settler resided on and eultivated the land, will 
make the required period of three years, and the cultivation must be 
to the extent required by the law under which the proof is offered. _ 
Commutation proof may, however, be made upon showing 14 months’. 
actual residence and cultivation had either by the settler or the heirs, _ 
devisee, or widow, or In eer by the settler and 1 in pee by the widow, 

heirs, or devisee. | 
82, Persons cian as ise heirs, or devisees to the rights of | 


a homestead entryman are not eauired to reside upon the land cov- | 


ered by the entry, but they must cultivate it as required by law for 
such period as will, added to the entryman’s. period of compliance 
with the law, aggregate the required term of three years. They are 
allowed a reasonable time after the entryman’s death within which 
to begin. cultivation, proper regard being had to the season of the 
year at which said death occurred. If they desire to commute the 
4 entry, they must show a 14 months’ period of such residence and cul- - 


tivation on the part of themselves or the entryman, or both, as would ad 


have been required of him had he survived. 
88. Homestead entrymen who have been. elected to edna: State, 
* or " county os after makeing entry and establishing their actual 
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residence on the land are not required to continue such residence 

during their term. of office if the administration of their bona fide 
- official duties necessarily requires them to reside elsewhere than on 
the land, but they must continue the improvement and cultivation 
_of the land for the statutory period. Such officeholder can not com- _ 
- mute his entry unless he can show at least 14 months’ actual residence — 
cn the land preceding date of final proof. A person who makes _ 
- entry or establishes residence after he has been elected to office is not 


excused from maintaining residence, but must comply with the law 


in the same manner as though he had not been elected. Persons 
holding appointive offices are not entitled to the foregoing” privileges. 


34. Neither residence nor cultivation by an insane homestead en- ~ 


tryman is necessary after he becomes insane, if such entryman made 
entry and established residence before he became insane and complied 
with the requirements of the law up ta the time his insanity began. 

- Proof on the entry may be submitted by his duly appointed guardian 
or committee after the expiration of three years from its date. If 
‘the entryman is an alien and has not. been fully naturalized, evi- 
- dence of his declaration of intention to become a. citizen is sufficient, 

35. (a) A homestead entryman is allowed additional time, not ex- 
ceeding six months, for establishment of residence upon his entry 
where climatic reasons, sickness, or other unavoidable cause prevents 
establishing residence within the first six months after entry. Such 
extension will not be granted 1 in advance, and no application therefor 
should be filed; but in the ‘event ‘adverse. proceedings are started 
- against his: entry the homesteader may set forth the facts causing the 
delay in the establishment of residence, and on proper showing secure. 
the benefit of the provision of law granting the extension of time. 


The entryman, however, is not entitled to-any. additional time ‘within - 


which to establish residence after the hindering cause is. removed, but 
must thereafter promptly proceed to establish his residence. 7 
(6) Leave of absence for one year or less may be granted by the 


register and receiver of the local land office to entrymen who have a 


established actual residence on the lands in cases where total or par-— 
tial failure or destruction of crops, sickness, or other unavoidable 
casualty has prevented the entryman from supporting himself and 
those dependent on him by cultivation of the land. Applications for 


_. such leave of absence must be sworn to by the applicant and corrobo- 


rated by at least one witness in the land district or county within 


which the entered lands are Jocated before an officer authorized to __ 


a administer oaths and having a seal. Applications. must. describe the 
entry and show the date of establishing residence on the land and the 
extent and character of the improvements and cultivation performed — 


by applicant. It must also set forth fully the facts on which the — | 


claimant. bases his right to leave of absence, and where. sickness is” 
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| given as the reason a sepuneats isned by a Teputable physician | 
— should be furnished if pearl 7 | | 


COMMUTATION OF HOMESTEAD. EN TRIES. 


’ 36. All original, second, and additional honestent and adjoining» 
farm entries may be commuted, except such entries as are made under 
particular laws which forbid their commutation. | iz, 
_ The entryman or his statutory successor submitting such proof, 
must show substantially continuous residence upon the land, and 
. cultivation thereof, for a period of at least 14 months immediately 
preceding. stibmission. of proof or filing of notice of intention to sub- 
mit same, and the existence ‘of a habitable house upon the claim. - 
The area actually cultivated must equal at least. one-sixteenth of the | 
entire acreage. 
A person submitting commutation proof must, j in tiation to cer- 
tain fees, pay the price of the land; this is ordinarily $1.95 per acre, 
but is $2, 50 per acre for lands within the limits of certain railroad — 
_ grants. The price of certain ceded Indian lands varies according to — 
their location, and: inquiry should be made regarding each specific 
tract. | 
Where commutation of an ale is made, full Gusendiip on the 
part of the claimant must be shown, no distinction being made be- 
tween persons submitting such proofs and those submitting three- = 


year proofs. 


Commutation proof can not be made on homesteda aneries’ allowed. 
under the act df April 28, 1904. (33 Stat., 547), known as the Kinkaid © 
act; entries under the reclamation act of June 17, 1902 (32 Stat., 
888); entries under the enlarged homestead acts net. par. 48 et 
seq.) 3 entries allowed on coal lands under the act of June 22, 1910 
(36 Stat., , 983), so long as the land is withdrawn or classified as coal ; 

- additional entries allowed under the act of April 28, 1904 (83 Stat., 

B27); second entries allowed under the act. of June 5, 1900 (31 
Stat., 267) ; or second entries allowed wnder the act of May 22, fae : 
(82 Stat., ay when the former entry was commuted. 7 


. FINAL “PROOFS on HOMESTEAD ENTRIES. 


3%. Either Gaal or bornmidtation sae may be sis at any time | 
when it can be shown that residence and cultivation have been main- 7 


tained in good faith for the required Igngth of time and to the re- 
- quired extent. Proof under the act of June 6, 1912, must be sub- 


mitted within five’ years aiter the date of the entry, while proof sub- 
mitted under the law in force before that date must be made within 
seven years after the date of the entry. Failure to submit proof 
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within the proper period is ground for cancellation of the entry 
unless good reason for the delay appears; satisfactory reasons being 
shown, final certificate may be issued, and the case referred to the © 
board of. equitable adjudication for confirmation. See also sl 
graph O%e. 
38. (a) Final proof must be cane by ‘lie entrymen Sarabaally, or 
_ their widows, heirs, or devisees, and can not be made by agents, at- 
torneys in fact, administrators, or executors, except as explained in 
- paragraphs 8, 9, 22, and 34. Final Bree can n be made ony by citizens 
of the United States 

(6) Where entries are made. iid ane offered for minor orphan 


_ children of soldiers or sailors the minors may be represented by their - 


guardian. | 
«39. How proofs may be ae anal or commutation proofs may 
be made before:any of the officers mentioned i in paragraph 16 as being 
authorized to administer oaths to applicants. 

Any person desiring to make homestead proof should first forward 
a written notice of his desire to the register and receiver of the land 
office, giving his post-office address, the number of his entry, the name 
and official title of the officer before whom he desires to make proof, — 
the place at which the proof is to be made, and the name.and post- 
office addresses of at least four of his neighbors who can testify from. 
their own knowledge as to facts. which will show that he has in good 
faith complied with all the requirements of the law. | 

40. The register will furnish a notice naming the time and place 
for submission of proof. to the claimant, who. must cause same to be. 
published at his expense once a week for five consecutive weeks. pre- 
ceding submission of proof in the REN EDAD. designated by the 
register. | 

This notice must be published once a Saale for five consecutive 
weeks preceding submission of proof, and a copy thereof must be 
posted in a conspicuous place in the office of the register. The home- — 
steader must arrange with the publisher for publication of the notice 
of intention to make proof and make payment therefor directly to — 
him. The register will be responsible for the correct preparation: of 
the notice. 7 

On the day aamed 4 in a notice the seen must appear bate is 
the officer designated to take proof with at least two of the witnesses 
named in the notice; but if for any reason the entryman and his wit- 
nesses are unable to appear on the date named, the officer should con- 
tinue the case from day to day until the expiration of 10 days, and 
the proof may be taken on any day within that time when the entry- 
man and his witnesses appear, but they should, if it.is at all possible 
to do so, appear on the day mentioned i in the notice. ' Entrymen are 
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advised’ ieee they should, whenever it is possible to dc: 0, offer their - 


proofs before the register or receiver, as it may be found necessary ‘to 
refer all proofs made before other officers to a special agent for inves- 
_ tigation and report before patent can issue, while, if the ‘proofs are 
made before the register or receiver, there is less likelihood of this — 
being done, and there is less probability of the proofs being incor- 
rectly taken. By making proof before the register or receiver the 
 entrymen will also save the fees which they are required to pay other — 


officers, as they will be required under the law to pay the register 


and receiver the same amount of fees in each case, regardless of the 


fact that the proof may have been taken before some other officer. 


- Entrymen are cautioned against improvidently and improperly 
commuting their entries, and are warned that any false statement 
_ made in-either their commutation or final proof may result in their 
- indictment and Baa for the crime of perjury: f 4 
FEES ON ENTRIES AND PINAL PROOFS. 
41. Fees and commissions —When a. homesteader applies to make 
entry he must pay in cash to the receiver a ‘fee of $5 if his.entry is 
for 80 acres or less, or $10 if he enters more than 80 adres. And in 
addition to this fee he must pay, both at the time he. makes entry | 
_ and final proof, a commission of $1 for each 40-acre tract entered 
outside of the limits of a railroad grant and $2 for each 40-acre tract 
entered within such limits. Fees under the enlarged-homestead act 
are the same as above, but the commissions are based upon the area 
of the land embraced in the entry. (See paragraph 43. ) Where an 
entry is commuted no commissions are payable, except in connection 
with certain ceded Indian lands, as to which inquiry must be made 
specifically at the proper local land offices.. On all final proofs made 
before either the register or receiver, or before any other officer 
authorized to. take proofs, the register and receiver are entitled ‘to 
receive 15 cents for each 100 words reduced to writing, and no proof. 
- can be accepted or approved until all fees have been paid. . 
In-all-cases where lands are entered under the homestead laws in 
| Arizona, California, Colorado, Idaho, Montana, Nevada, New Mex- 
-ico, Oregon, Utah, Washington, and Wyoming the commissions due 
to the register and receiver on entries and ‘final proots, and the testi- 
mony fees under final proofs, are 50 per cent: more than ‘those above 
specified, but the entry fee of $5 or $10, ‘as the case may ‘be, is the same 
in all-the States. . 
| Remittances of moneys to the local land offices must_ "be made ‘in 
cash ‘or currency; but ‘certified checks when. drawn in favor of the 
receiver of public moneys on national and State banks and ‘trust — 
companies, which can be cashed without cost to the Government, can . 
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be used. TAvewiss: ‘United States “post- -office orders «are ies tabis | 
_ when they are made payable to the receiver and are drawn on the © 
post office at the place where:the receiver is located. 


te ALIENATION OF ¢ LAND BY HOMESTEADER. 


42, The alienation of all or any part of the land embraced ina | 
homestead prior to making proof, except for the public purposes 
mentioned in section 2288, Revised Statutes, will prevent the entry- 
man from making satisfactory proof, since he is required to swear 


that he has not alienated any part of the land except oF the purposes _ 


mentioned in section 2288, Revised Statutes. 7 
A mortgage by the: enteyeia prior to final proof for the purpose 
of securing money for. improvements, or for any other purpose not 
inconsistent with good. faith, is not considered such an alienation of 
the land as will prevent. fin from submitting satisfactory proof.. 
: In such a case, however, should the entry be canceled for any reason ~ 

_ prior to patent, the mortgagee would have no claim on the land or 
against the United States for the money loaned. 7 | 
Alienation after proof and before patent—The right of a home- 
_ stead entryman to patent is not defeated by the alienation of all or-a 
part of the land embraced in his. entry after the submission of final 


_ proof and prior to patent, provided the proof submitted is satisfac- 
tory. Such an alienation is, however, at the risk of the entryman, ee 


for if the reviewing officers of the land department. subsequently 
find the final proof ‘so ‘unsatisfactory that it must be wholly rejected 
and new proof required, the entryman can not then truthfully make 
the nonalienation affidavit required by ‘section 2291, Revised Statutes, 
and ‘his entry must in consequence be canceled. The purchaser es | 
no better ‘title than the entryman had, and if ‘the entry, is canceled 
the purchaser’s ‘title must oa fail. | 


‘ENLARGED HO MESTEADS. 


43. The acts of February’ 19, 1909, June 17, 1910, and June 13, 1912 


(87 Stat., 182), extending the first- named. act: to North Dakota and 7 : 


Gali fortia: provide for the making of homestead entries for areas 
of not. exceeding 820 acres of public lands in the States of Arizona, 
California, Colorado, Idaho, Montana, Nevada, New Mexico, North . 
~ Dakota, Oregon, Utah, ‘Washington, and ‘Wyoming, designated ‘by 
the Secretary of the Interior as nonmineral, nontimbered, nonirri-— 
gable. .As to Jeane, the act of J une 1%, 1910, provides that the lands 
must be “ arid.” | : ; 
The terms “ arid” or “nonirrigable” land, as used in ‘these acts, | 
are construed to mean land which, .as a rule, lacks sufficient rainfall — 
to produce agricultural crops without the necessity ae to 
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unusual methods of cultivation, such as the system commonly known 
as “dry farming,” and for which there is no known source of water 
_ supply from which such land may be successfully irrigated at a rea- 
sonable cost. . 

Therefore lands containing merchantable timber, mineral lands, 
and lands within a reclamation project, or lands which may be irrt- 
gated at a reasonable cost from any known source of water supply 
may not be entered under these acts. Minor portions of a legal | 
subdivision susceptible of irrigation from natural sources, as, for 
instance, a spring, will not exclude such subdivision from entry 


under these acts, provided, however, that no one entry shall embrace | 


in the aggregate more than 40 acres of such irrigable land. 

44, Designation of lands——From time to time lists designating the 
lands which are subject to entry under these acts are sent to the 
registers and receivers in the States affected, and they. are instructed 
immediately upon the receipt of such lists to note the same upon 
their tract books. In the order designating land a date is fixed on 
which such designation will become effective. Until such date no 
applications to enter can be received and no entries allowed under 
these acts, but on or after the date fixed it is competent for the regis- 
ters and receivers to dispose of applications for land designated 
under the provisions of these acts in like manner as other applications 
for public lands. 

The fact that lands have been designated : as sabi ect to entry is not 
conclusive as to the character of such lands, and should it afterwards 
develop that the land is: not of the character contemplated by the 
above acts the designation may be canceled; but where an entry is 
made in good faith under the provisions of chase acts, such designa- 
tion will not thereafter be modified to the injury of anyone who, in 
good faith, has acted upon such designation. Each entryman must 
furnish affidavit as required by section 2 of the acts. | 

4D. Compactness—Fees. —Lands entered urider the enlarged home: 
stead acts must be in a reasonably compact form and in no event 
exceed 1$ miles in length. — | | : 

The acts provide that the fees. hal be the same as those now 
required to be paid under the homestead laws; therefore, while the 
‘fees may not in any one case exceed the maximum fee of $10 required 
~ under the general homestead law, the commissions will be determined 
by the area of the land embraced in the entry. a - 

46. Form of application. —Applications to make entry under these 
acts must be submitted on forms prescribed by the General Land. 
Office, and in case of an original entry on No. 4-003. — . 
‘The affidavit of an applicant as to the character of the land must | 

be corroborated by two witnesses. It is not necessary that such wit- _ 
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nesses be acquainted with the applicant, and if they are not so 
Y acquainted their affidavits should be modified accordingly. 

_47,..(a) Under section 3 of the enlarged homestead acts persons — 
_ who have entered 160 acres or less of lands of the character described 


in the act and designated by the Secretary of the Interior thereunder, -° _ 


-and who have not made final proof on their. original entries, may 
enter adjoining designated lands which will not, together with the | 
tract first entered, exceed 320 acres, and residence upon and cultiva- 
tion of the original entry may be- accepted as equivalent’ to residence 
‘upon and cultivation of the additional. : 
(6) Where a person has, prior to June 6, 1912, ade’ ents under 
the general provisions of the homestead iawa, and subsequently an_ 
additional entry under said section 3, the following rules govern — 
the requirements as to the cultivation, and residence to be shown by 
‘ him, on submission of proof: | 
(c) He may show compliance with the requirements of the law 
‘applicable to his. original entry, and that, after the date of addi- 
tional entry, he cultivated, in addition to such cultivation as was 
relied upon and used in perfecting title to the original entry, an 
amount equal to one-sixteenth of the area of the additional entry 
for one year, not later than the second. year of such additional entry, 
and ‘one-eighth. the following year and each succeeding year until 
proof submitted ; however, the rules explained In paragraph 27 (d) 
are applicable to such cases. The cultivation in support of the addi- 
tional entry may be maintained upon either entry. 
(@) When proof is submitted on both entries at the same time, 
~ he may show the cultivation of an amount equal to one-sixteenth of : 
thé combined area of the two entries for one year, increased to one- 
eighth the succeeding year, and that such latter amount of cultiva- 
tion has continued until offer of proof. If cultivation in these 
amounts can be shown, proof. may be submitted without regard to 
the date.of the addicional’ entry, i, e., the required amount of culti- 
vation may have been performed in whole or in part on the original 
entry. before the additional entry was made, and proof on the addi- 
~ tional need be deferred only until.the showing indicated can be made. 
Such combined proof may be submitted not later than seven. re 
_ from the date of the original entry. | | 
_ (e) In instances where proof is first made on the: original exitry- 
meeting the requirement of the homestead law respecting residence, . 
no. further ‘showing in this particular will be exacted in making 
proof upon the additional entry; neither will a period of residence | 
be exacted in proof upon the combined entry in excess of that re- 
_ quired under the original entry. 
48, Constructive residence on certain lands in U tah. The sixth | 
section of the act of February 19, 1909 (385 Stat., 639), provides that. . 
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~ not iveendine 2,000,000 acres: of land in the State of Utah, which. as 

not have upon them. sufficient water suitable for domestic purposes 
as will render continuous residence. upon such lands possible, may 
be designated by the Secretary of the Interior: as subject. to: entry 


under the provisions: of that. act:; with the exception, however, that | : : 


entrymen of such lands will not: be required to: prove continuous: resl- 


_ dence thereon. This act: provides in such: cases: that. all entrymen — . 


-tnust reside within such distance of the land entered: as will enable 
_ them successfully to farm the same as required by the act; and no— 
attempt will be made at this time to determine how far from. the — 
land an entryman will -be allowed: to reside, as it: is believed that 


the proper determination of that. queriign will ee nEOn the cir- oe 


cumstances of each case. 

Applications to enter under section 6 of this act will. not fie aecen ea 
until the date fixed in the order designating the lands as; subject. to: 
entry under this section. Lists of lands. designated under this: section » 
will be from time-to time furnished to the registers and receivers, who 
will be instructed to note same on their tract books. immediately: upon 
their receipt. These lists will fix a date.on which the designations 
will become effective. Applications. under this. section must be. sub- 
mitted on Form. No. 4-008a. | 

‘During the second year of the es at least ease of the area 
must. be cultivated, and during the third, fourth, and fifth, years, and _ 
until submission. ae final proof, one- fourth, of the area. entered. must 
be cultivated. Proofmay be submitted: on. entries. of this class. within 
seven years after their dates. 
_ 49, The sixth section of the-act of vie 17 i910 (36 Stat., B31), 

provides for designation of 320, 000 acres. of land. in the State of | 
Idaho of the same character: contemplated: by section 6 of the act 
of February 19, 1909. The law as to entries for these lands and 
manner of perfecting: title is the same, except. in. one. respect, as. that 
referring to the Utah lands, and the. provisions: of the last para- 
graph hereof. apply to. the. Tdaho act, poe on. that. point. The 


_ Idaho: act: provides that: 


The- entryman shall reside not more than twenty miles from. (the) land, and 
be.engaged: per sonally in. preparing the-soil for seed, seeding, cultivating, and — 
harvesting crops upon the land during the. usual seasons for such. work, unless" 

: prevented. by: sickness or other. unavoidable cause. 

Itis further. provided, however, by the act that: 

Leave of absence ‘from a ‘yesidence established under this: section: may: be 
rranted upon the same. terms and conditions: as: are reamres: of other: ‘home- 
‘stead: entrymen, | | 
50. Officers before whom applications iit beet May: be made.— 


The acts provide that any person applying to: enter land under the 
| Provasious aoe shall make and subscribe: DerTOre the proper: officer a 
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an attidavit, etc; The term “ proper officer,” as used herein, is held to” 
mean any officer authorized. to take: affidavits or: ea in. homestead 


43 cases, 


F Rep. Dacia 
Commissioner — 
‘sauté a | 
. Lewis 0. LayLin, | 
Assistant Secretary. 


«STEWART CAMPBELL. ; 
7 Decided. March 26,, 1913. 


_ RULE 72 oF - Pracrion—RECoNSIDERATION oF -Drcrston BY COMMISSIONER. 
-. Rule 72 of Practice, providing that no motion for rehearing of. decisions of - 
the Commissioner of the General Land Office will be allowed, will not 

prevent the. Commissioner, before appeal is taken;. either:‘on his: own motion - 
or where his. attention. is. called. to. an. alleged mistake or omission, from 

% reconsidering and. correcting. his: decision in ea parte. cases. ° 


| AMENDMENT: OF ENTRY—TIME. Wrran Wich ALLOWED. 

_ Amendment of an entry. may be allowed under paragraph 10 of tiie: circular 
of April 22, 1909, if application therefore be filed: within one year from 
_ discovery of the facts justifying. such amendment. 


ne Lexi Assistant ‘Secretary: | 
Stewart Campbell appealed. from ‘decision of. the eaninsabade of 


_ ‘tie General Land Office of January 27, 1912, aes amendment.of 


his desert land. entry so as to exclude the NE. } 1 SW. 4, Sec. 35, T. 2 
N., B. 20 E., B. M:, Hailey, Idaho, ’and. to. substitute therefor the 
. SE. + NE. 4 of same, section. _ 

May 20, "1909, Campbell made Sie for this. and other land, 
amounting to. 320 acres—all in Sec. 25, August 5,.1911, he applied 
for amendment, above indicated, alleging the land: aousht to be taken. 
by amendment. to have been the tract originally. selected with view- _ 
to entry. He. further states that, at time of his entry he thought the ~ 
NE. SE. £ (evidently meaning NE. 4 SW. 4). could be.irrigated, but, 
after facing the grade lines run for reRtiOn ditches, he found.that — 

the forty sought to be excluded from his entry was cut through by. 
_ the river, with bluffs forty feet high on either side, the land east of 
the river being above grade of the ditches. and practically covered 
with lava rock, making it too rough for cultivation, so that expense 
of watering it would be greater than its value. The local office 
recommended allowance of the application. The Commissioner held. 
_ that the amendment desired should have been applied: for within one 
year from date of the entry, citing rule 10, circular of April 22, 1909 
(38T. L, D., 655); Because it. was. not asked within. one year from 
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date of the shee the. épalieaiion was denied. Aiieieh a motion | 


for reconsideration was filed, the Commissioner held that rule 72 of _ 


practice prevented his reconsideration of the matter. The appeal 
contends these rulings were erroneous. , 

The Department held, in Nathan H. Pnteton. (40 L. D., 268), 
that rule 72 of practice does not prevent the Commissioner ae the. 
General Land Office before appeal is taken, either on his own motion, 
or where his attention is called to an alleged mistake or oversight, 
from reconsidering and correcting the decision in ex parte cases. 

The circular of oe 22, 170? Sule L. dD, 655, 658), ee that 
the land department— © | | 
will allow amendments of entries made under laws which require settlement, 
cultivation, or improvement of the land entered in cases where, through no — 
fault of thé entryman, the land is found to be so unsuitable for the purpose for 
which it was entered as to make the i of the entry impracticable if not 
| impossible. | 
The Dern malas in case of William L. Burton (nespartod)s 
February 26, 1912, that an amendment may be allowed under section 
10 of departmental circular of April 22, 1909 (387 L. D., 655, 657), 
if filed within one year from discovery of the facts justifying such 
amendment. In that. case the facts were similar to those in the 
"present one. The amendment sought for and allowed was the exclu- 
sion of one 40-acre tract and the inclusion of another, because water 
. could not be brought from the proposed irrigation system upon the 
tract sought to be excluded. ane; case is on all fours with the present 
one. - 
In the arid district possibility of irrigation of the land is ordinarily 
the controlling feature in inducing the entry. Without irrigation the — 
land is practically worthless, and if the development of a proposed — 
system of irrigation shows that water can not be brought upon certain 
subdivisions of the entry, it shows mistake in the original selection, 
for one having right to enter a given quantity of lands would never | 


~~ gelect lands non- irrigable, when lands irrigable lay open to him. 


Upon authorities cited, the Commissioner’ s decision was erroneous | 
and is reversed. - No other objection appearing, the amendment will | 
be allowed. | | 


_ OINANEN Vv: ‘ULVI, 


‘Decided March. 26, 1918. 


ADDITIONAL HomEsTeap--SEcTIoN 2, Act or Aprit 28, 1904. | 
‘It. is not essential that -an applicant to make additional homestead eats . 
under section 2 of the act of April 28, 1904, based upon a former entry to 
which title has been ane shall be an actual resident upon the land © 
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embraced in the original entry; it being sufficient under the act if he 

_ “own” and “occupy” the land—the term “occupy” as so used being con-— 
strued to fequire only such occupancy as shows actual and exclusive pos- 
session and proprietorship of the premises. | 


Lan, Assistant Secretary: 


Kalle Oinanen has appealed from decision of April 3, 1919, by the 
. Commissioner of the General Land Office, pojecaitig ee homestead | 
application for the SW. 4 NE. 4, and NW. 4, SE. 4, Sec. 82, T. 50 N., — 
R17 W., 4th P. M., Duluth; ‘Minnesota, ond. district. The tract 
involved. a this controversy, with other lands, was opened to settle- _ 
ment and entry at 9 o’clock a. m., June 20, 1910. On the day of the _ 
opening, at 9:26 a. m., August Ulvi filed homestead application — 
the S. $ NE. 4, of said section 32. | 
Tunis: 21, 1910, at 10 a a. ms Kalle Oinanen filed homestead ap- 
plication. for the SW. 1 NE, + NW. 4 SE. 4, of said section, for 
additional entry under the bee aon of section 5 of the act of March 
2, 1889 (25 Stat. , 854), alleging settlement on the land applied for” 
on June 20, 1910, ei 9 a. m., and that he was at the time the owner of 
and residing upon the E. 4 SW. 4 of said section, for which he had 
recelved patent March OA, 1910, qalee a former homestead ay 
A hearing was had upon the conflicting claims for the SW. 4 NE. 4, . 
and the local officers found from the evidence submitted that. on ihe | 
morning of J ca 20, 1910, at 9 o’clock a. m., Oinanen, being then the » 
owner of the E. 4 1 SW. cn said section, as above stated, went upon 


the SW. 4 NE. ra the bract in question, immediately. began clearing _ 


and Ginae brush and continued in that work for the entire day. 

_ They held, however, that the evidence showed that he was not then - 

residing upon the land embraced in his former entry, but that his 

actual residence at the time of his alleged settlement was at Cloquet, 
Minnesota. | 


Upon appeal, the Commissioner held that inasmuch as the doehies — 


entry was not. made prior to the act of March 2, 1889, supra, no addi- 
tional entry by Oinanen- under section 5 of that. act was. authorized, 
as said section authorized additional entry only where the former 
entry was “theretofore” made. He held, however, that. the applica- 
tion could properly be considered as having been filed under the pro- 
- visions of section 2 of the act of April 28, 1904 (88 Stat., 527), but — 
further held that Oinanen was not entitled to make additional entry 
under that section, for the reason that the evidence showed that he 
was not an “ ‘occupant ” of the land embraced in his former entry at 
the time of his application. | 7 _ 
The evidence shows that Oinanen was living -¢ on the land embraced 

— invhis former entry up to September 8, 1909; that he returned to the © 
land in the spring of 1910, and spent some weeks preparing it for 
cultivation, and planted a crop; that his family returned to the old © 
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homestead July. 13, 1910, which was only a short time. after eis aie 3 
of the application in. saese en. After Oinanen made proof on his 
former entry, he moved to Cloquet, some three or four miles distant. 
While residing there he made practice of visiting the land nearly 
every week and cultivated the land every season. On many of the 
visits, to. the land. he was accompanied by his. wite, and on July 13, 

1910, he resumed. his actual residence. on the original homestead entry; 


- ener he has since remained. 


Section 2 of the act of April 28, supra, reads. as : followa: ze 


That any homestead settler who has heretofore. entered or may hereafter 
. enter, less. than: one-quarter section of land may enter other and, additional Jand 
lying contiguous to the or iginal entry which shall not, with the. land. first entered 
and occupied, exceed in the aggregate one hundred and sixty acres, without 
proof of residence upon and cultivation of the additional entry; and if final 
proof of settlement and cultivation. has been made for the original entry when 
the additional entry is made, then, the patent, shall issue without further. proof: 
Provided,. That this section shall not apply to or for the benefit of any: person 
who does not own and occupy the lands covered. by the. original entry: And. pro- 
- aided, That if the original entry should fail for any reason prior to. patent, or 
should appear to be illegal or fraudulent, the additional P eatey shall not be 
‘permitted, or, if having been initiated, shall be canceled. a 


In departmental instructions of J uly 27, 1907 (36 L. D.. 748), it was 
stated with reference to said section: | 

Applicants for additional entries under this section will be required to produce 
evidence that aoe own and reside upon the land. - embraced. in their original 
entries. ) | 
Also, in the saniaisiration of this section, and. the:somewhat. similar 
provisions of section 2. of the act of April 28;. 1904. (33. Stat., 547), 
commonly known as the. Kinkaid. Act, the Department. has. defined the 
expression “own and: occupy” to. mean. such. residence.wpon. the 
original entry as would defeat a contest upon the charge of abandon- 

ment. As applied to. an unperfected entry, or an entry to which 
title has not been earned, it. is believed that. the above interpretation 
is proper, because the claim of ownership or right to the land em- 
‘braced in an entry which has not. been earned by: sufficient. residence’ 
can only be. maintained. by the character of residence. indicated, and 
therefore the necessity for residence upon such. an entry as.a. condi- 
tion for qualification. to make an additional entry under the section - 
pere involved, follows from the term “own” as. well - ‘its adjunct | 

“ occupy.” - Strictly speaking, there is not in such case “ ownership,” 
but there is present right. of possession with prospect of ownership, 
dependent upon compliance with the homestead. ie which requires 
residence, and “ residence.” embraces “ occupancy.” | 

But where a person has earned his title to the land in. his entry, = 
where his claim of ownership thereof is based upon what. he has done 
: rather than what he is doing with relerence. to the entry, no. pent 
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residence is necessary to support. his claim of ownership, and this 
- portion of the act is fully met. A further condition is that. he shall 
“ occupy ” the land in the former entry. The term “occupy. ” should, 
under such circumstances, be given its ordinary and usual meaning 
with reference to land in private ownership. In this sense the term » 
does not require actual residence, but only such occupancy: as shows 
an actual and exclusive possession and proprietorship of the premises: 
See “Words and. Phrases Judicially. Defined,’ ” Vol. 6, Page said 
et seq. 7 
In the instant: case, ae is clear that the jana was‘ é oooupied s rae 2 ve 


not: abandoned. Who “ occupied. it? Clearly, the owner: He used a 


it'and exercised supervision over it. Congress might well have used, 
as it often has, the words “resided upon,” but;, for: reasons: satisfac- 
tory to it. and’ with which we have no concern, it did: not: Go: SO:. It 
would. seem, therefore, that we. must given to the word “occupy” — 
its generally understood meaning, as, to subject to the will and con- _ 
trol, to use, and have possession of A dominion over: | 

Tn its. regulations: and decisions the Department has heretofore 
failed’ to make distinction between the necessary requirements, apph-— 
_ cable to cases: where the application is based upon a. former: entry, 

title to: which has been earned, and cases where title to the former 
entry has not been. earned. “Such. regulations and: decisions as are 
not in harmony herewith are aevordinely, modified: to meet: the views 
expressed herein. 

Under this view of the law, Oinanen was qualified: to oe the 
entry applied for, and, inasmuch: as he performed an act: of settle- 
ment and has. followed up the same by resuming actual. residence 
upon the old entry within reasonable: time, his application should be 
allowed under section 2 of the act. of April 98,. 1904, supra; in the 
absence of other objection. Therefore the decision, appealed from is 
reversed. ‘ 4 | | 


tae 


“MARY A. STURGES ET AL. 
‘Decided March 31,1918. = ee eae 


penne Hotpine Ohamm—Exrenston. OF TIME—ASSIGNMENT.. 
The limitation in the act of February 26, 1909, extending the. time for filing 
small holding claims under the act of March 3, 1891, that such extension 
shall not “extend to. persons holding under assignments made. after: March - 


8, 1901,” applies only to voluntary assignments, and has no. application to 


i involuntary assignments through | pene sales for the. benefit. of creditors. 


Tayi, Assistont Secretary: ee | | ae 
February 2, 1912, the Commanenes of the General’ Land Office | 


rejected € the small holding apphexon No. 5966, of Frank B. oe _ 
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filed February 25, 1910, in the office of the United States Surveyor- 
General at: Santa Fe, New Mexico, under section 16 of the act of 
March 3, 1891 (26 Stat, , 854), as amended. by: the act of February 21, 
1898 (Of Stat., 470), and extended by the act. of February $ 26, 1909 
(38 Stat. 655). 

~The Commissioner’ S diosision was upon the ‘eeound that hit assign- 
ment to Sturges occurred after March 8, 1901, and that the proviso 
to the act of February 26, 1909, supra, stipulated that the provisions 
of the law shall not “ extend to ae holding under assignments 
made after March 3,1901.” 

It appears from the record accompanying the. appeal: that the re 
- involved; being 160 acres in Sec. 11, T. 20 N., R. 1 W., New Mexico, 
was, In 1906, in the possession of the Jur Tris Copper Company. Hi 
had Senne same through deeds from former occupants; that the 

company became insolvent; and, finally, this and other property of 
the company was, by decree of court, sold at public auction on Heb- 
ruary 6, 1907, to J. T. McLaughlin. | 

February. 25, 1910, Sturges filed his. application. nah the sur- 
veyor-general, alleging he was the owner of the land involved, and 
it appears from the proofs and affidavits filed with the records that ~ 
he claims that the purchase made by McLaughlin at the public auc- 
tion was for Sturges, the purchase money having been furnished by ~ 
him, and that a few days after conveyance to McLaughlin under the 
sale the latter transferred same to Sturges. A copy of the deed to 
McLaughlin is submitted, but no copy of the deed from McLaugh- 
lin to Sturges is found wih the record. 

Assuming that the purchase at pablo’ auction was that of Sturges, 
and both Sturges and McLaughlin swear that such was the case, the 
question ‘is presented as to whether or not such sale was an. assign- 
ment within the meaning of the proviso to the act of February 26, 
- 1909, and can not thereunder be recognized as a valid ‘base for the 
application’ now before the Department. 

It appears from the records of the Departnent Bat the proviso 
in question was recommended by the Secretary of the Interior, pre- 

sumably to. prevent speculation in assignments of small holding 
- claims, and nothing is found in the report of the Department or in. 
the report of the Committee on Private Land Claims (No. 1528), 
to warrant the conclusion that it was intended to relate to involun- 
tary assignments, such as that here involved. I do not find that — 
this particular law has been. construed by the courts but it has been - 
held by the Supreme Court of the United States that a purchaser | 
at judicial sale of the original rights of an entryman to public lands . 


is not an assignee within the meaning of the Repayment Act of — 


a June 16, 1880 ce Stat., sa CF United States, 186 U. 8. és 
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273)—-and construing section 3477 of the Revised Sitios which 


~ nullifies all transfers and assignments of claims upon the United 
States, the Supreme Court in the case of Erwin v. United States 
(97 U. S., 392), held that the section applies only to cases of volun- - 


tary assignment of demands against the Government and that it did . ; 


not embrace cases where there had been a transfer of title by opera- 
tion of law: “The passing of claims to heirs, devisees, or pam enees | 


in bankruptcy is not within the evils at which the statute aims.’ 


- Small holding claims, so- -called, recognized and authorized by. the 
act of March 3, 1891, supra, were-designed to protect those persons 
who had. been personally, or. through “ ancestors, grantors or their 
lawful successors in title or possession,” in the continuous, adverse » 


possession of public lands of the United States in certain States and = 


Territories, for twenty years next preceding survey of the lands. 
The acts amending and extending that of 1891 do. not limit or 
modify the privileges previously extended except as to the matter of 
assignments, and, considering the legislation had and its purpose, 
the Department is convinced that the limitation as to assignments 
was intended to apply only to voluntary assignments and not to 
mvoluntary assignments through jucietal: sales for. the ca) of 
creditors as in the case here involved. is | 
The Commissioner’s decision rejecting the claim because of the 
sald involuntary assignment made pursuant to decree of the court is, 
therefore, erroneous and is hereby reversed.. It would appear, hoa. 
ever, that the administrators of Sturges have not filed a copy of 
the deed from McLaughlin to Sturges, and it would further appear 
_ from a quotation in the deed executed by the receiver, under order 
of the court, to McLaughlin, that the land in question was con- 
veyed . to the Jura Tris Copper Company by William Jenks and 
wife “deed dated April 2,°1902, and recorded in book “ J” of Min- 
ing Records of Serato County, at page 533.” Mr. Sturges’s 
| affidavit, submitted in support of his application, refers to deed from 
Jenks and wife to the copper company, said to have been recorded i in 
book “J”, at page 533, but does not. give the date of the deed. The — 
case 1s herewith returned with directions to the Commissioner of the 
General Land Office to ascertain whether other assignments than that 
made pursuant to the decree of the court were made of the small 


holding claim involved, subsequently to March 3, 1901; particularly a 


whether the Jura Tris Copper Company secured the property through 
an assignment made after that date. . Parties in interest should also | 
_be required to file a. duly verified copy of the deed from mers 
to Sturges. 
The case will then be adjudicated by the Commissioner In ‘the 
light. of the ascertained facts. 
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FISHER v. HEIRS OF RULE. 
Decided.February 28, 1918. 


DEATH OF HOMESTEAD ENTRYMAN—RIGHTS OF HEIRS. 
Where a homestead ‘entryman dies without having established residence upon 
his entry, the entry thereupon: ema and his. heirs:sueceed:to'no rights. 
whatever in the land. 


HFFECT oF ORIGINAL HoMESTEAD ENTRY. 

-The making of an original . homestead entry.amounts to no more’ sia a decla- 
ration by the claimant of intention to acquire title to the land in the manner 
prescribed by the statute, and bears substantially the same relation to the 

“final acquisition of title as does the declaratory statement to purchase under 
‘the ‘preemption Jaw—no- vested right being ecu by either as against - 
the government. | 

DEATH OF ENTRYMAN—ResENCE—AcT OF June 6, 1912. 

The -second proviso of section 2291,. Revised Statutes, . as amended by the ‘act - 
of June 6, 1912, does not change the law as it had -theretofore existed, 
except to specifically relieve those succeeding to an entry, upon death of 
the ‘entryman, from the requirement of residence upon the land. 


Apams, First Assistant Secretary: 
_ Allen .G. Fisher has appealed from the eceion of the re 
sioner of the General Land Office, dated September 27, 1911, affirming - 
the action of the local officers and dismissing his contest against the 
homestead entry made on June 28, 1904, by Highlan N. Rule, for 
the NE. 4, Sec. 22, and N. 4 and SE. 4, Sec. 23, T. 80 N., BR. .55 W., 
Alliance, Nelrasea, land disttiet: 
The affidavit. of contest charged, in substance, ae Highlan N. 
Rule died without having established residence upon said. homestead, 
leaving as his heirs, his father, mother, two brothers and a sister; 
and that no settlement upon the. land had been made by any ‘person. 
It appears from the record that the entryman, an unmarried man, 
died on. July 29, 1904, leaving, as his heirs, ‘father, mother, brothers 
and ‘a sister, as allewed in the affidavit of contest. He had not then 
established residence on nor done anything in the way of. cultivating 
or improving the land. These are the controlling facts in the case 
and:no consideration will be given to the attempt, by the father for 
the other heirs, to. acquire title to the land by less than three months 
residence thereon, coupled with certain improvements and the culti- 
vation .of a part of the tract. we : 
Section. 2291, Revised Statutes, requires residence-and cultivation. by 
a homestead cateyne for five years immediately succeeding the 
time.of the filing of the affidavit provided for in section 2290, Re- 
vised Statutes.. That the entry was not subject to forfeiture, under 
section 2297, Revised Statutes, at the date of the entryman’s death, 
does not alter the fact that he was then in total default, as to ¢ com- 





7 See decision on rehearing, p. 64, 
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| sinaies with the Memiestaad law. ‘Indeed, section 2097, Revised Stat. 
utes, reiterates the requirement of. saction. 2991 that the establishment — 
of fidence upon the land shall immediately follow the filing of 
the affidavit. It is true that, ordinarily, no disadvantage would ac- 
crue, provided the entryman established actual residence within the 
six months period, but such delay is at his peril and if, as in this 


case, death intervenes, that fact can not be pleaded ‘in lieu of com- 


pliance with law in the matter of residence. - It follows, therefore, 
_ that the death of the: entryman, which rendered such compliance i im- 
possible, terminated the entry, for, the Department must hold that, 
under any fair construction of section 2291, Revised Statutes, hae 
an entryman dies without having established residence upon his 
homestead, his heirs succeed to no right whatever in the land, since 
it contemplated a succession by the widow, heir, or devisee to the 
right to complete a claim ‘initiated not alone by the filing of the 
affidavit but by immediate and actual settlement in compliance with 
the law. Indeed, the making of an original homestead entry amounts 
to no more than’a declaration by the claimant of intention to acquire 
the land in the manner prescribed by the statute, and bears substan- - 
tially ‘the same relation tothe final acquisition of title ‘as does the — 
declaratory statement toa purchase under ‘the preemption law. By 
- neither the one nor the other is any vested right acquired as against 
_ the Government. See Whitney v. Taylor (158 U.S., 85,.95). Fol- 
-Jowing the uniform rule of cases adjudicated under the ‘preemption 
law, it must be held that, under the homestead law, a declaration of 
intention, never acted upon, to acquire public land by residence | 
thereon, confers no heritable right to a the entry without 2 
gettlement on the land. — | 
In this connection, .1t is not inappropriate to vite to the second 
proviso of section 2291, Revised Statutes, as amended by the act of | 
June 6, 1912 (Public, No. 179), which reads as follows: - 


| Provided, That when -2. person making entry ‘dtes before the offer of: final , 


proof, those succeeding to the entry must show that the entryman had complied a 
with the law in all respects to the date of his death and that-they have since 


complied with the law in -all -respects, as ‘would ‘have ‘been required of the 
entryman -had he ‘lived, excepting that mney aTe Telieved a any requirement. of 
‘Tresidence upon the land. 


said. proviso, part of an act passed to veliege anid. not: to increase 


the burdens of homestead entrymen, did not change the law ag it — | 


had.-theretofore-existed, except to-specifically relieve those succeeding 
to an entry from the requirement ‘of residence upon the land. In 
_- other respects, itis a mere pee declaration of the requirements 
of the old law. | 
In accordance with the views above expressed, co decision of the 
‘. Commissioner of the General Land Office 1 is reversed | cand the entry 
canceled, : : 
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FISHER v. HEIRS OF RULE (ON REHEARING). 
Decided July 19, 19128. 


Honuareib— ales OF - EyrryM4n—RIGHTS OF HEIRS. » 

The homestead law ‘contemplates that its benefits shall be confined to actual 

Settlers and their statutory successors; and where an entryman dies .with- 
out having: established residence, the entry thereupon terminates and his 
heirs succeed to no rights under the entry. 

Yaiip Ewrry HssenriusL Basis FoR. Homusteap Pstert, 

A valid entry of record, asserted by the entryman or-his seater successor 
‘in interest, duly qualified, is the essential basis for a homestead patent; - 
and supposed equities growing out of mistaken or illy-considered decisions 
of the land department will not warrant. the = issuance or patent in the 
absence of proper legal foundation. - 

Death or EnteyMaN Wirnovur Rrswence—CuLtivaTion BY Hurrs. . 

Where a homestead - entryman dies without having established residelce, 
and his heirs thereafter cultivate the land, they do not thereby acquire any 
legal or equitable right which would. warrant the land department in 
issuing patent. to them for the land. 

PREFERENCE RIGHT OF ‘CONTESTANT, 

Any question as to the preference right of a successful contestant to make. 

entry of the land in controversy can only arise in connection with an ap- 
_ plication by contestant to exercise such right, and can only be raised by. 
' Some one asserting a. superior right to. enter ihe land. 7 


J ONES, First Assistant Secretary: | 
_ Newton Rule, as heir at law of Highlan N. Rule, deceased, naa in- 
voked: the exercise by this Department. of its supervisory authority | 
on behalf of his claim to the NE. 4, Sec. 22, and-N. 4 and SE. 4, 
Sec. 23, T. 30 N., R. 55 W., 6th P. M., Alliance, Nebraska, land dis- 
_ trict, under and by virtue of the homestead entry,. made by his de- 
| doaned son, Highlan N. Rule, on June 28, 1904. 

In its decision: of February. 28, 1913 49 L. D., 62], canceling this 
entry, the Department, after finding that Highlan N. Rule died 
thirty-one days after making said entry without having established 
residence upon the land or done anything in the way of Peulevatng, 
or improving the same, held as follows: . 


- Section 9291, Revised Statutes, requires residence and cultivation by home: 
stead entrymen for five years immediately succeeding the time of the filing of 
the affidavit provided for in section 2290, Revised Statutes. That the entry was 
- not subject to forfeiture, under section 2297, Revised ‘Statutes, at the date of 
the entryman’s death, does not alter the fact that be was then in total default 

as to compliance with the. homestead law. Indeed, section 2297, Revised 
Statutes, reiterates the requirement of section 2291 that the establishment of 
-yesidence upen the land shall immediately follow the filing of the affidavit. It 
is true that, ordinarily, no disadvantage would accrue, provided the entryman | 
established actual residence within the six months period, but such’ delay is at 
his own peril and if, as in this case, death intervenes, that fact can not be 
pleaded in lieu of compliance with law in the matter of residence. . It follows, 
_ therefore, that the death of the entryman, which rendered such compliance im- 

possible, terminated the entry, for, the Department must hold that, under any 
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; (ip eoudtraceian. of seeiion 2291, Revised Statutes, where an entryman. dies 
| without having established residence upon his homestead, his heirs succeed to 
ro right whatever in the land, since it. contemplates a succession by the widow, 
heir, or devisee, to.the right to eomplete a claim, initiated not alone by the filing 

of the affidavit, but by immediate and actual settlement in compliance with the _ 
. law. Indeed, the making of an. original homestead entry amounts to no more © 


" than.a declaration by the. claimant of intention to acquire the land in the man- 


_her prescribed by the statute, and bears substantially the same relation to the 
final acquisition of title as does the declaratory statement of a purchaser under ~ 
-the preemption law. By. neither the one nor the other is any vested right ac- | 


quired as against the Government. See Whitney v. Taylor (158 U. S., 85, 95). 


Following the uniform rule of cases. adjudicated under the preemption law, Bh ae 
‘must be held that, under the homestead law, a declaration of intention, never _ 
acted upon, to acquire ‘public. land by residence thereon, confers no heritable 
Het to complete the entry without settlement on the land. SS. 

A motion for rehearing of the decision of February 28, 1918, was | 
denied by the Department on April 17, 1913. 

It is urged i in the pending motion (1) that the decision of Febru- 
ary 28, 1913, is not warranted by the homestead Jaw; (2) that, even. 
if that decision be correct, it reverses .a long line of departmental 
decisions, upon the faith and credit of which Newton Rule has acted ; 
and (3) that Fisher is not entitled to a Ma aia ea under the 
act of May 14, 1880 (21 Stat., 140). | 

The principle announced by the Department i in this case is not, as 
is assumed by counsel for Rule, a sudden and ‘capricious interpreta- 
tion of the homestead law by the land department but the deliberate 
judgment of the Supreme Court of the United States. Not only has» 
‘that court held from the beginning that the purpose of the home- 
stead law is, as was expressed in the title of the act of May 20, 1862 
(12. Stat., 392), “to secure homesteads of actual settlers upon the 
public domain, ‘ but it has expressly excluded from the benefits. of 
‘the law all persons except actual settlers and their. statutory. suc-— 
cessors. “The policy of the homestead act, no less than the specific — 
. statement in the final oath, looks to a holding for a term of years by 
an actual settler with a view to acquiring a home for himself. In | 
encouragement of such settlers, and none others, homesteads have © 
been freely granted by the Government.” Adams os Church (193 | 
_U.S., 510, 516). See also Moss ». Dowman. (176 U. S., 413). oe 

In ‘the case of Moss ». Dowman, supra, the Supreme. Court, alter 
emphasizing the fact that only actual settlers are beneficiaries under 
the homestead law, held: oa x 

Counsel say that ar} prima facie valid aunty of record Cees to appropriate 
the land covered thereby and to reserve it, pending the existence of such prior 
entry, from all subsequent disposition’; that by analogy to express statutory 
provisions, a homestead entry without eatileniant is Peete to be operative 
for six months; * * *. 


We deem it unnecessary. to. consider the correctness of these rulings « or the 
power of the land department to secure to one who has made a formal entry a 
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certain length of time in which to perfect his settlement and improvement, — 
The Revised Statutes in terms give no such right. It is true that section 5 of 
the act of May 20, 1862, c. 75, 12 Stat. 392, 393, carried into the. Revised Stat- 
utes as section 2297, provides— 
. “Tf at any time after the filing of the affidavit, as required in - section 2290, 
and before.the expiration of the five years mentioned in section 2291, it is 
proved, after due notice to the settler, to the satisfaction of the register of the 
land office, that the person having filed such affidavit has actually changed his . 
residence, or abandoned the land for more than six months at any time, then 
and in that event the land so entered shall revert to the Government.” 3 
-. But that section simply authorized the Government to annul an entry if 
thereafter it appears that the homesteader has actually changed his residence 


. ‘or abandoned. the land for more-than six months. But the very phraseology, 


“changing residence,” “abandoning land”, “implies a settlement on the land | 
which is changed and abandoned, and does not authorize a waiting for settle- 
ment and occupation. On the other hand, section 2291, Rev. Stat., providing for 
final proof, requires an affidavit that. the applicant has “resided upon or culti- 
- vated the same for a term of five years immediately succeeding the time of 
filing the affidavit.” In other words, the one section contemplates an immediate 
settlement and occupation, and the other provides for temporary abandonment. 
"Whenever a homestead entey thas been made, followed. by no settlement or 
occupation on the part of the one making the entry, and that homestead entry 
has by lapse of time or relinquishment, or otherwise, been ended, any one in 
actual possession as a settler ane occupier of the land has a prior right to per- 
fect title thereto. : 

This case of Moss v. Dowman arose in the courts after this Depart- 
ment had, on December 19, 1894, rendered decision in favor of Dow- 
man, holding that Moss’s apron as well as the others preceding hers, . 
was invalid, because the entrymen had never established. residence 
on the land after making their entries. The Supreme Court of the 
United. States thus sustained the Department in its conclusions. 

The correctness of this rule is not only apparent, but it must at 
once be seen that it is a wise one. Were this. not the law, A could 
. make homestead entry for a. valuable tract; never go upon the land, 
nor establish residence thereon, nor do anything whatsoever ‘toward ; 
complying with the homestead law, and having relinquished within 
a day less than six months after making entry, B could make entry, 

and, following A’s example, never go upon the land, nor establish © 

residence, and so on, until the speculative scheme could be matured 

by the sale of a ‘relinquishment to.a bona fide homestead settler, at a 


large price; all clearly in violation of the principles of the homestead = 


Jaw enacted for the purpose of securing homes for actual settlers at a 
‘minimum cost and not to provide a method of speculation, whereby 
bona fide settlers could be prevented from going on the public lands 
and making a home, without paying a large price for the privilege 
vouchsafed the settler by the law. Indeed, ‘this feature was adverted 
_ to by the Supreme Court of the United States in the Moss-Dowman 
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7 case, and it was sonclieivels shown that section 9297, Revised. Stat- | | 
utes, relied on here by Rule, has no application whatsoever. 2 
So, when Highlan . N, Rule died without having established resi- 


dence upon his homestead, he was, as the Department has heretofore 


held, in default, and his. inchoate Tight, if any such right existed to 
complete the entry by residence and cultivation, died with him, there 
being no statute providing for succession to a mere declaration of in- 
tention never acted upon. Death in such case.is a relinquishment. 


and extinguishment. of the entry, and the land reverts to the public 


domain. The requirement: of. the-law that. there should be five years’ 
_ residence and cultivation immediately following the date of the filing 


of the homestead. application became impossible of fulfillment when — ‘ 
the entryman died. Whatever equity, if any, Newton Rule acquired 


by subsequently placing improvements upon and cultivating the land 
is in-his own right ‘and not as an heir at.Jaw of his deceased son, 
It appears of record that he has perfected a homestead entry for 
640 acres of land and has therefore no further standing under. the 
~ homestead law. 

With. ee to the claim made by Newton Rule for equitable 


consideration in this case, it must be remembered that the jurisdic: © 


tion of the land department to issue patents “ upon principles of 
equity and justice, as recognized in courts of equity,” is dependent 
upon section 2450, Revised Statutes, and the regulations thereunder. 
Not only i is there no regulation that would warrant the issuance of 
patent in this case, but the Department, as a court of equity, would — 
be powerless to make a rule-or regulation that would sanction the’ 
patenting of public lands without warrant of law and in the teeth 
of the decisions of the Supreme Court of the. United States in- — 
terpreting the law. <A valid entry of record asserted by the entry- 
man or his statutory successor in interest, duly qualified, must be the | 
basis of patent in homestead cases and supposed equities growing out 


° of mistaken or illy- -considered departmental decisions do not obviate . 7 


the necessity for a legal foundation for patent. The decisions of the 
Department in the case of Moss ». Dowman and of the Supreme 
Court, above referred to, were rendered prior to the entry involved 
in this case, and they remain as authoritative statements of the law, 
binding the Department, as well as the parties in this case. — 

The pending motion need not, however, be determined by such 


_ general consideration, nor the relief sought confined to the issuance - | 


of a patent to the lands involved, The record discloses that the 
father of the entryman, who is also his heir at law, made homestead 
entry for 640 acres of contiguous land upon the very day that High- 
lan N. Rule entered the tract here in question. It is impossible to— 
believe that Newton Rule was misled by or relied upon the depart- 
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mental decision ‘in the case of Heirs of Stevenson 2. Cunningham | 
(82 L. D., 650), or the other cases cited in the brief filed by his — 
counsel, in view of the fact that soon after the death of the'son, he © 


went upon the land embraced in the latter’s entry and remained 


_ thereon until six months from the date of said entry when he removed 
to his own land. Not only is it clear that he knew that the letter, _ 
as well as the spirit, of the homestead law, as interpreted by the | 

Supreme Court, demanded residence by some one‘asserting claim as -_ 
a prerequisite to title under the homestead law, and made a pretence © 

of following the rule laid down by the court, but it is evident that 

_ his stay upon his son’s claim was a mSrOly. colorable compliance with - 

| the requirement of residence upon his son’s land at a time when the — 

law required his presence upon his. own. ‘If, as the Supreme Court 


held in- Moss v. Dowman, supra, the Revised Statutes give a homestead 


entryman no right to delay for six months the-establishment of resi- © 
dence, the waiver of this objection and passing: to. ‘patent of the . 


| father’s s entry is, in itself, a broad exercise of the supervisory author- | 


- ity. of this Department. Moreover, his alleged expenditures i in build: . 
ings and fences and breaking 40 acres of land do not represent a 
total loss to him. Those amounts may be held, not unreasonably, ‘to 
be. fairly offset by nine years’ use of the land for cultivation and the ’ 
grazing of seventy-five head of cattle; and it would appear that a 
part of the fence claimed to have been, erected around the son’s claim 
is on a line of his own land. : 
Whether Fisher did or did not earn a , preference right of entry by z 
the prosecution of this contest is a question that has no bearing upon 
the issues involved. As was held by the Department in its decision 
of April 17, 1918, the question of preference right can only arise in’ 
connection wh the application presented by the contestant in the 
assertion of a claimed preference right through his’ contest: This 


follows the uniform current of departmental decisions. construing | > 


said act of May 14, 1880. “Moreover, the question can be raised only 
by a party who asserts a. superior right to enter the land. i 
In this connection, however, it may be observed that Fished! S ‘claim | 
to a preference right is challenged solely upon the ground that he 
refused to pay for testimony as to facts which were established or — 
were wholly irrelevant to the question involved in the case. There 


is, upon the face of this record, no evidence that Fisher refused to 


pay for any testimony that it was not the duty of the local ee 
under Rule of Practice 38, toexclude. = 
Tt can make no differorics to Rule who. may diepeution enter the 
land; he is only concerned with the question as to whether Ae may 
be allowed to acquire it. Fisher’s claim of preference right by vir- 
tue of his contest has no bearing on the validity of Rule’s claim. | 
Fisher, however, on the face of this record, was entitled under the 


= 
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law itself toa preference right to enter this land on the duneeiton a 
of Rule’s entry; and it is represented in corroborated affidavit filed 
on behalf of Fisher’s son that he and two other parties made entry 


for the land in contest, after the cancellation: of Rule’s: entry, and — | 


that Fisher has placed valuable improvements, upon the tract; thus 


he and the other two ae have both er ae ae rights , 
to be considered. 


The motion is denied. 


ee) 


FRED ‘A. RUSSELL. 
Decided June. 8, 1912. 


oe Govmaning DEALINGS Between “UNrrep STATES AND ‘Sratzs. 

In. matters relating to property, and not affecting sovereignty, the United 
States and the several States, in their dealings with each other, are bound | 
by the same principles of justice and. fair- dealing that obtain. between pee _ 

— vate persons. 


SwaAMr-LAND Grane —Parenr ISSUED BY “MISTAKE FoR LAND NOT CLAIMED. 
- Where by mistake patent issued to a State for a tract of land not claimed by 
it, instead of a tract claimed by it under its swamp-land grant, it is not ; 
entitled to receive patent for the tract claimed as swamp, until reconvey- 
ance to the United States of title to the tract err ensue. patented to it. 


ADAMS, First Assistant Seoretary : 


Fred A. Russell appealed from decision of the Conmissonee of the | 
General Land Office of June 20, 1911, rejecting his applications for 
soldiers’ additional homestead Tocations for NE. i NE. + and SE. 4 
- NE. 4, Sec. 6, T. 49 N., BR. 25. W., 4th P.M. Daluth. Minnesota. 

November: 16, 1909, Russell. filed applications to. locate soldiers’ 
additional homestead rights on the foregoing land. January 4, 1910, 
the State claimed the land and asserted that its original swamp-land. 


‘selection. list,.now in the records of the State land office, copy of which 


is known as list No. 6, St. Cloud series, was sent to the General Land 
Office and another copy was transmitted to the local office at Duluth, © 
which shows that the north half and not the: west halt of Sec. 6 was 7 
claimed by the State as swamp-land. © 


The records of the General Land Office show ‘dhat J une 16, 1878. 7 
~~ the St. Cloud local office sent to the ta Land. Office the State 


-swamp-land list No. 8, claiming the “ W. 4, E. 4 SW. 4 and SE. + 
Sec. 6.” December 4, 187 6, the. pelecion: of ie 1 SW. 4+ was canceled 
as a duplicate and the W.4.and SE. 4+ were. embraced in clear list — 


‘No. 10, approved J aaUeey, 14, 1879, and were patented August 4,0 
1880, to the State. 


The effect of this: was that iis State obtained patent. for the SW. 4 2 
- which it had not claimed, and did not receive patent for the NE. 4, _ 
~ which. it. did claim, but it made no complaint and sought: no oe : 
‘rection. | | | : | | 
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The fisld notes 3 in the General Land Office show thait the fractional 

_ NE. 4 was swamp-land within meaning of the act of September 28, 
— 1850 (9 Stat., 519), and show that the SW.4 was not swamp. More 
than thirty years have elapsed. | 
The Commissioner: ruled Russell to show cause cae his soldiers’ 
additional applications should not be rejected for conflict with the 
State’s swamp-land claim. He made return that he filed the appli- 
cations when the land was vacant of record, and that the State is 
bound by its list 6, which was sent to the General Land Office, and 
. Its acceptance of clear list 10 and of patent pursuant thereto, so that 
it has no legal claim to the tracts in question, and no equitable right. 
The Commissioner held that the swamp -land grant was one im 
presenti, and as the State made its claim in 1878, it can not be des 

prived of its right through a mere clerical error, and that, as the 


 field-notes show the land is swamp, Russell’s return was no bar. to 


the rejection of the applications. : 

The State can not in good conscience retain the: SW. 3 4 oe ons 6 
and continue to claim the NE. + of that section, thus obtaining the 
whole section of 640 acres, when: under its grant and application, it 
was entitled to no more than 480 acres. The State has an equity 
to ask correction of the mistake, but to do so must necessarily re- 
convey to the United States the SW. 4 of Sec. 6, to which it was not 
entitled and which on its own showing it did Ae intend to claim. 
This is an equity to correct. a mistake, and one who seeks pay for 
correction of mistake must himselt doequty. | 
. In matters relating to property, and not affecting sovencenty. the - 
- United States is bound by the same principles or justice and fair 
dealing that obtain between private persons. Bostwick v. United 
States, 94 U. S., 538, 66; Chicago and Northwestern R. R. Co. ». 
United States, 104 U. 8., 680, 685; Smoot’s Case, 15 Wall., 36, 47. 
_ The State of Minnesota, Tike the United States, is also a sovereign 
. within the province of its sphere of action, and is bound by the same 
principles as apply 3 in such controversies between the United States 
and others. This is not a question that affects the sovereignty of 
‘Minnesota, but is a matter of property right between the State and 
the United States. The State can not now ask that the United States 
shall patent to it or further recognize any claim of the State to the 
NE. 4 when-it has received by mistake, instead of it, the SW. 4. It 
 Taust “aierender the one, in order to receive the other to which it is 
"entitled. | 

The decision is therefore vacated, and the papers are eaeaned to. 
the General Land Office, with direction that it serve the State of 


Minnesota with copy of this decision, giving a reasonable time for 


it to exercise its election. Ifit do not make restitution of the SW. 4 
of Sec. 6, its claim to the NE. 4 will be rejected, and 1 in the meantime ..- 
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~ ‘Russell’s applications for soldiers’ guaieonal homestead ioeatious on 
the E. 4 of NE. 4 will be suspended to await action of the State, 
unless he elect to wihor aw therh. Should the State show that the . 
time fixed by the General Land Office for its election is too short for: 
it-to act, the rule upon the State may be extended so that it may have 
time to act legally 1 In 1 the matter of a ecOUV ey encen | 


ge : 


FRED A. RUSSELL. 


— Motion for rehearing of departmental decision ae June 8, 1912, — 
: 49 L, D,, 69, denied by First Assistant oa J ‘ones, July 22, 1918. 
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~ CONTEST—CONTESTAN 1 _RELINQUISHMENT PREFERENCE 
RIGHT. — | 


aa, . 


| DeparrmMent oF THE INTERIOR, — 
 Generau Lanp Orrice, — 
| eae D. C, ee Z, 1913. 
| Reorsrers. AND RECEIVERS, | 
| Onited States Land Offices. | | ; 
cs GENTLEMEN : In accordance with the decision of the ere in 
the case of Smith v. Woodford (41 L. D. , 606), the instructions ap- 
proved September 15, 1910 (39 L. D. 917), have been amended to oe 
- read as set forth helaw You will aly the revised Be cae in 
all pending unadjudicated and future contests. : a 
1. In order to entitle a contestant to the preference right of entry 
conferred by section 2 of the act of May 14, 1880 (21 Stat., 140), it 
must appear not only that he has contested the entry. and aid the _ 
 land-office fees in that behalf but that he has aca procured the — 
cancellation of the entry. | 


_ 2 Where it appears of record that the defendant has heat served “ts 
with notice of contest’ personally or by publication, it will be con- - 


clusively presumed as a matter of law and fact that the relinquish- 
ment was the result of the contest, and the contestant will be awarded. 
the preference right of entry without necessity for’a hearing. 


--d. Where a good and sulficient affidavit of contest has been filed | 


against an entry and no notice of contest. has issued on such. affidavit, | 


or, if issued, there is no evidence of service of such notice upon the 


contestee, if the entry should be relinquished you will, as heretofore, 
| immediately note the cancellation of the entry upon tthe records of 
your office. In such cases for purposes of administration a presump- i 
- tion will obtain that the contest induced: the counauiment and you . 
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will at once so notify the contestant and that he will be siswed to. 
make entry accordingly. If the relinquishment. iS accompanied by 
the application of another than the contestant, you will at once advise 

the applicant of the pending contest and of the presumptive prefer- 
_ ence right thereunder, and that should the contestant in the exercise 
_of such right make timely application for the land, showing himself 

duly qualified, said right can only be avoided on a showing that the 
-_ eontest charge was not true, or that the contestant is not a qualified 
. applicant, or that the land is not subject to his application. Should 
the contestant apply for the lands, showing himself duly qualified, 
within the preference-right period, and the intervening applicant file 


request for a hearing, with his corroborated affidavit.as to the facts — 


above stated in avoidance of a preference right in the contestant, 
within 20 days after the filing of the contestant’s application, enue : 


ing will be had, after at least 30 days’ notice to all interested parties, 


~ upon the issues thus presented, the intervening applicant having the - 
burden of proof. The contestant must pay all costs of the testimony 
as to the truth or falsity of the contest charge, and upon any other 
issue each party must pay the cost of taking the direct examination 
of his own witnesses and the cross- examination on his behalf of other 
witnesses. 

Should the Toes Pies inadvertently allow an n application filed 
with a relinquishment of a contested entry, they will, upon discovery 
of the error, immediately notify the contestant of his presumptive 
preference right and »proceed in all other respects as above provided. 
Should a hearing be had, the intervening entryman may submit testi- 
mony with reference to his compliance with law prior to discovery of 
the erroneous allowance of the entry, as well as in Sd co of the — 
showing above provided for. - 

Nothing contained in the foregoing eal will encuide the exercise 
by the department of its authority to adjudicate cases as they may 
arise in accordance with the particular facts thereof and in the light — 
of the settled principles of equity. | | 
_. 4, Where, prior to hearing in a contest, a junior ental is filed, - 

alleging a valid ground for the cancellation of the entry, and in addi- 
tion thereto the collusive nature of the prior contest, the junior con- 
testant may, if the entryman has been served with notice of the prior 
contest, intervene at the hearne: and submit testimony in - support 
of his charges: 

‘Should the junior éovitestant elect to offer testimony i in support of 


'. his charge of collusion only, he will not gain a preference right of 


entry if such charge be established. If, at the time of the filing of 
the junior contest, notice is not issued ion the prior contest, you will 

issue such notice and at the same time notice on the junior contest; 
- the latter notice must recite all the charges contained in the affidavit 
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| and fates in iddition: that the junior contestant will be allowed to 


appear at the time. set for taking testimony in the prior contest and 


_ offer evidence i in support of his charges. The junior contestant. will 
be required to serve notice on both a prior contestant: and the | 


_ entryman. 


5. If, before the case ueccceas to a hearing, the Siena s relin- 
| quishment be filed, both contestants must be notified of the cancel- — 
~ lation of the. entry and of their right to apply to enter the land within _ 
30 days after the receipt of such notice. . Should both apply within 


such period, you will set a day for hearing, of which each shall have * 


at least 30 days’ notice, at which the j junior contestant will be allowed — 
_ to prove his charge of collusion and. SO defeat the claimed preference | 
right of the prior contestant. 

' 6. Where a junior contest charging soliton is not filed until after 
the prior contest has proceeded to a hearing, it will be suspended 
_ pending the closing of the latter case, and must wholly fail if the 
entry be canceled as the result of the prior contest. This, however, 
will not prevent the junior contestant from attacking the application 
of the successful contestant to make entry, upon the ground of éollu- 


sion or for any other valid cause, should the latter attempt to exercise 


the preferred right of entry, nor, should the prior contest result in 
favor ofthe entryman, will the junior contestant be precluded from 
prosecuting his case if his affidavit, in addition to the charge of collu- 
. gion, states a sufficient ground for the cancellation of the entry other 
than the charge involved in the trial of the prior contest. 
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Commissioner. 
Aes | . —_— 

‘Lewis C. LAYrin, | 
| pean Pears 
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‘SETTLEMENT PRIOR TO JUNE 6, -1912—PROOF ‘UNDER OLD 
LAW—ACT OF MARCH 4, 1913. 


INSTRUCTIONS. 


| | Department OF THE Trenton, 

| GreneraL Lanp Orion, mae 

7 | Washington, ane oP 1918. 

| Recrsrers AND. Rucerves, | 

. United States fag O fices. 

- Sres: Your attention is directed to the folloeanes provision in . the 
ee Act of. March 4, 1913 (37 Stat.,. 912, 925): 7 


- That any person. entitled to enter lands under the homestead laws, who may 
- have established residence upon. unsurveyed lands (which were subject. to 
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homestead entry) prior to the passage and approval of “the act of June sixth, 
nineteen hundred and twelve, entitled “An act to amend Section twenty-two 
- hundred and ninety-one and section twenty-two hundred and ninety-seven, of the 
Revised: Statutes relating to homesteads,” may perfect his proof for such lands 
under said act of June sixth, nineteen hundred and twelve, or under the law 
existing at the time of the establishment of such residence, as he may elect, 
such election to.be signified to the Department of the Interior in accordance 
with rules and regulations to be prescribed by the Secretary. , 


| The effect of this legislation is to confer upon. those qualified to 
make homestead entry, who, prior to June 6, 1912, settled upon 
unsurveyed public lands of the character subject to such entry, the 
rights conferred by the act of June 6, 1912 (37 Stat., 123), upon — 


those who, on that date, had unperfected entries of record. There | 


is nothing in the act that modifies or changes existing law, with ref- 
erence to the timely assertion of settlement claims after the filing of 
the plat of survey in the local office. Entries entitled to the benefits 
of the act under consideration will, when made, be adjudicated as - 
provided by the circular of February 13, 1913 (41 L. D., 479), with 
reference to homestead entries made prior to June 6, 1919. | 
Where proof heretofore submitted upon an entry, ade since June 
6, 1912, shows settlement to have been made upon unsurveyed lands 
prior to that date, but has been rejected by you for failure to show 
the cultivation required by said act of June 6, 1912, you will, if the 
- papers are still in your office, reconsider the case with a view to 
possible acceptance of the proof under the old law. | 
Respectitully, ed af 
Fev DENNETT, 
a Commissioner. 
Approved, April 3, 1913: 7 
. Lewis C. Layntin, _ 
Assistant Secretary. 


ee 


COEUR DALENE LAND—ACT OF MARCH 3, Sais | 
‘Insrrvomions. | 


DrEPaRTMENT OF THE INTERIOR, 
GENERAL Lanp OFFIce, 
7 , Washington, April 4, 1913. 
: Recister AND Rxecerver, ‘ | | 
| Coeur @ Alene, Idaho. 
Sirs: ‘Your attention is directed to public joint resolution No. 42, 
approved March 38, 1913. (37 Stat. , 1025), which reads as follows: 


Joint Resolution providing for sianging provisions of the act authorizing extension of af 
payments to homesteaders ‘on the Coeur d’Alene Indian Reservation, Idaho. 


Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the provisions of an act of Congress 
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approved. ‘April ‘ftteenth, ninetean hundred and twelve, authori izing the extension 
- of time within which to make payments of certain moneys by homestead entry- 
men upon the Coeur d’Alene. Indian Reservation, in the State of. Idaho, be ex- 
tended and held to: apply to payments that became due prior to the passage of 


the act under the same conditions that apply to payments becoming due subse- z 


quent to the passage of the law. That nothing herein contained shall affect 
any valid adverse claim initiated prior to the passage of this resolution. 
“Approved, March 8, 1913. 


Said joint: resolution is to be read in connection with the act eee ; 
- April 15, 1912 (37 Stat., 0 and the circular of May 2, 1912, issued 
| thereunder (41 L. D. ci | 
Very respectfully, 3 Frep Dennerr, 
ai eG —  Commassioner. 
- Approved, April 4, 1918: 3 _ 
- Lewis C. Lavin, 
_ Assistant Secretary. 


“AUSTIN ‘MANHATTAN CONSOLIDATED MINING CO. - 
_ Decided March 14, 1913. 


- MINING CLatm—ExpEnprrvres—Repares TO ‘EuwwEt. ; 

Expenditures for repairs to a -tunnel constructed as a common ‘improvement | 
for the development of a number of. contiguous mining elaims--held in com- 
mon, without further extension of the tunnel, can not be accredited as a’ 

. basis for patent to. other contiguous claims held by the same owners located 
subsequently to completion, of the tunnel. 


Layiin, Assistant Secretary: : | , 
The Anstin Manhattan Consolidated - Mining Cie has ap- 
_ pealed from the decision of the Commissioner of the General Land 
Office of December 27, 1911, holding for cancellation its mineral entry 
No. 04973, made October 29, 1910, at Carson City, Nevada, for Wil- 
low, Willow No. 1, Noonday Bitansion: Willow No. 2, Willow No. 
Ds Canaj oharie, and Wishon Fraction igi mining claims, saey No. 
3726. : 7 a 
The mineral surveyor accredited as an improvement, common to. 
these claims. and certain others, a tunnel approximately 5900 feet” 
long, with three cross-cuts, one 2840 feet, one 342 feet, and one 450 | 
feet long, with a drift 199 feet long, and.a shaft 50 feet deep “deep | 
timbered and well-constructed,” and “now in process of further sink- 
ing.” None of the ‘improvements. reported are upon the claims em- 
braced in the above entry. The mineral. surveyor reported. their 
value to be $150, 000, and accredited a one forty-first part thereof to — 

each of the above claims, and also the following lode claims: Dick 
Hocking, survey No. 3691, embraced in mineral entry 04974, made — 
| October 29, 1910; Miles, Brannan, Spokane, Union ae Humes 
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| Fraction, Empire State,. Canon No. di. Ginon. aad Littrell easton 
survey. No, 8715, embraced in mineral. entry 05572, made December 6, 
1911; 1905, ‘Union, Emergency No. 2, Bonanza, survey No. S721-A, 
embraced In mineral entry 05231, adler November 14, 1910; Valen: 
Queen, George Hogan, survey No. 3719, Hightower, Pot Tielke and 


Pot Luck Extension, survey No.. 3718-A, and fourteen other unsur- 


veyed lode claims. He further reported: 


This tuinnel and shaft by means of cross-cuts and drifts will cut the. veins of | 


the several locations at depth and with one plant of machinery and by one set 
of workings all the lodes named ean be worked through it more economically 
. and advantageously than in any other manner. 


July 11,1911, the Commissioner required a further showing, hold- 


: ing that: 


Before such improvement can be pcleniel as common to the. forty-one ‘iodee 


named in the field notes, it must be shown by abstracts of title and explanatory, . 


corroborated affidavits, that ownership of all the claims was in the same indi- 
vidual or corporation at the time the work was done. . . . Inasmuch as 
claimant company did not acquire title to the Canajoharie location until 
January 11, 1910, nearly six months after the survey which valued the improve- 


ments then at $150,000, it appears that common ownership of the group—at least ‘ 


as to the last named claim—was not effected prior to January 11, 1910. Five 
of the claims were not located until January 1, 1909, and it must: be shown 
what amount of the work was done subsequent to that date, and how much 
subsequent to the time when common ownership began. . . . Furthermore, 
the forty-one claims must form a group of contiguous claims in order to obtain 
credit from the alleged common improvement. 


In answer to the above requirement the Pieris, filed -a waiver | 


of any claim of the improvements as a credit to the fourteen: unsur- 
veyed locations, the Vulcan, Queen, George Hogan, survey No. 3719, 


and the Hightower, Pot Luck, and Pot Luck Extension, survey No. 


3718-A, but sought to acoredit them to the remaining twenty-one 


claims embraced in the entries, and forty-five other patented locations | 
alleged to be owned by it. The showing made was to the effect that 
the Austin Manhattan Consolidated Mining Company purchased the - 


tunnel with its cross-cuts, etc., January 23,1908, and further alleged: 


At the time of such purchase said tunnel through years of disuse had become 
largely filled with débris, its timbers had become partly decayed and it was unfit 
for use. Since its purchase said corporation has, at great expense, cleared and 
retimbered said tunnel, making it serviceable for use in. developing said 
pwenty-one unpatented mining claims, as well as in developing gome of the 
-Company’s patented claims above described. From October 18, 1909, (the date 
upon which the remaining % interest in the Canajoharie location was acquired 
-by said Company) to July 2, 1910, (the date of last publication of the notice 
oof application for patent for Willow et al. lodes, this group being the one in 
which the publication was first made of those groups depending on said tunnel, 


etc., for common improvements), said corporation expended upon said tunnel, . 


- together with its cross-cuts and in sinking said Frost shaft, the sum of $41,302.82, 
and that the reasonable value of the work so done and ‘the Bee ‘SO » 


made was and is not less than said sum of $41,302. 82. 
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hay 1s sought to accredit a one sixty- sixth part of the hous expendi- 
tures to each of the twenty- oné locations embraced in the present en- 
_tries. The showing was accompanied by a blue print, from which it 
would appear that the forty-five patented locations and the twenty- 
one entered locations constitute a.contiguous. group of lode locations. 


- It was also accompanied by abstracts, of title OF certain of ue = 


patented locations. | 
By his decision of December a7, 1911, holding the sentry for can- a 
cellation, the Commissioner held thab.: 7 7 


for the main workings to be accredited. to the various groups now pending, - 


| contiguity must be established. through other claims of the applicant, also 
owned by it at the time the work was done. . .. The availability of a common 


ts improvement depends in part, upon a showing that alt the claims benefited » were 


held’ in common at the time the work. was done. 


"The groups depend for: contiguity ina . large: measure upon the 
7 patented claims alleged. to be owned by the Company, and the basis 


~ of the Commissioner’s action appears largely to have been the failure 


of the entryman to. furnish abstracts of title as to twenty-one of | 
them, and because of alleged defects in the titles of others. ~ 7 
The Department is of the opinion that there is a more fundamental 


i, objection to the allowance of the repair work done upon the tunnel | 


as an improvement common to the claims now sought to be entered 
than those raised by the Commissioner.. The record is silent as to 
when, by whom, and for what purpose the tunnel was. originally 
constructed. It is clear, however, that it was entirely completed — 
before the location of the present claims and has not since been ex-— 
tended a foot. If it was constructed for the development of the 
_ patented claims now owned by the Company, it is simply an attempt 
to acerédit,.to after- located claims, repair work which would neces- 


e ~ sarily have to be performed in order to keep it available for the 


| exploitation | of the ppatetited: claims, for whose ‘development: it - 
te wasTrun. 
In James Carretto and siher lode claims (35 L. D. 361), the De. 
‘partment held that each of a group. of contiguous a claims held. 
~ in common and developed by a common improvement has an equal, 
undivided interest in such improvement, which is to be determined by 
-a calculation based upon the number of claims in the group and the 
value of the common improvement. At age 364, the Department . 
stated: | | | | | : 
The entire body of claims held in common, the group as it is ordinarily de- | 
- nominated, not the individual claims separately . considered, is the beneficiary 
on the one hand, while on. the other the. common improvement in its entirety is 
the means or agency effecting the common development or the community 


_ benefit. Such benefit accrues and attaches to, and becomes available for, the’ 
.. Claims as a body, not. individually, by the very reason of the construction of the 
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| ‘common improvement and as soon: as the construction takes ; place, The physical 
act of sinking a shaft, or driving a tunnel, which is a common improvement, 
makes this so; not the certificate of the sur'veyor-gener al to that effect, 


The benefit of a.common improvement springs from the fact of its. 

_ construction, and when such construction is complete the benefit is _ 
complete. The repair work here sought to be accredited is necessi- 
tated simply because of the fact that the common improvement had 
been permitted to decay through disuse and merely put it in the same 
condition as it was at the time of its original construction. 
- In Aldebaran Mining Company (36 L. D., 551), the Departmenit. 
~ held that where a common improvement was sansbaieved partly prior 
and partly subsequent to some of the claims in the group benefited, 
that the after-located claims could share in the common improvement, 

if the improvement represented a total value sufficient for patent _ 
purposes for all the claims, and if for each after-located claim, the — 
common improvement had been subsequently extended so as to rep- 
resent an added value of not less than $500. In the present case, 
however, the tunnel and cross-cuts sought to be accredited as a com- 
mon improvement to the after made locations have not been extended 
at all after such locations were made. They are now in the same 
condition as when originally constructed. No added value of $500 
for each of the later located claims has been put. upon the common 
improvement here sought to be accredited. If such repair work 
can be accredited as a common improvement to claims located long 
after its construction, no limit other than that imposed by physical 
and engineering conditions could ‘be placed upon the patenting of 
such claims without the tunnel ever being brought a foot nearer 
them, or ever in fact contributing in any respect to their develop- 
ment. The Department regards this as an unwarrantable extension | 
UGE the doctrine laid down in the Aldebaran case. | 
The decision of the Commissioner i is pea cele: affirmed. | 


| outaiuice v. GILLARD. 
| ‘Decided April L, 1918. 


‘RELINQUISHMENT FOR CONSIDERATION—SECOND HLOMESTEAD. 
A. homestead entryman who executes a relinquishment and places it in the 
hands of another, who disposes of it for a valuable consideration in excess 


of the filing fees, is disqualified to make second entry. under the act of 


February 8, 1911, regardless of whether he actually received any ge of 
the consideration. for which it was sold. 


Lavin, Assistant Secretary: 

. ‘The land involved in this controversy is the NW. 1, Ss 4, T 
163 N., R. 88 W., 5th P. M., Minot, North Dakota, land distaich at 

one time - covered by a. hotiestead entry of Paul Roderick, which was 
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| jencsiea September 18, 1911, as the result of Government proceed: 
ings. On April 21, 1911, Gillard filed an affidavit of contest against _ 


- ~ Roderick’s entry, on which no. action was taken because hearing had: | 


_ -been ordered on the Government proceedings. After these had been | 

disposed of by the cancellation of the Roderick entry, Gillard, on — 

_ September 26, 1911, made homestead entry of the tract. | 
On September 30, 1911, William McGillivray offered application to 


“make second hamestead capes of the tract and also filed an application _ 


in the nature of a contest against Gillard’s entry, alleging settlement 


on the land about September 1, 1911, prior to Gillard’s entry. Hearing oe 


_ was had and on the evidence introduced thereat the local officers found. . 


that McGillivray had settled on the land with his family on August 24, © 7 


1911, but that he was disqualified for making a second entry for the 


- reason that he had relinquished a former entry for a valuable con- | 


sideration, basing their action on the rule laid down in Finley v. Ness _ 


(88 L. D., 394). The action of the local officers was affirmed in a _ 


decision of the General Land Office of May 1, 1912, dismissing Mc- 
Gillivray’ s contest, from which the latter has appealed to the a ai 
ment. 

It was shown in ‘eyidenes that MoGillivray had aor a, homestead 
entry for land in the Glasgow, Montana, land district, and had also 
made an additional entry under the enlarged homestead act of Feb- 
ruary 19, 1909 (35 Stat., 639). Both these entries were included in 
a relinquishment by the entryman, dated May 6, 1911, and the land 
was thereafter entered. by Arthur Gouge. es 

There is but little, if any, conflict in the ae earine on the 
_ question for determination i in this case. The material facts are suffi- 
ciently set forth in the decision of the General Land Office and need 


~. not be here repeated in detail. It is clearly shown, and admitted 


by McGillivray, that he disposed of his relinquishment of the Mon-. 
tana entries through one Bangassen, his brother-in-law, and that the — 
latter received in exchange therefor a span of mares valued at $295, 


The deal was delayed and not consummated until after the proposi- 


tion was submitted to McGillivray and approved by him. The mares — 


- were turned over to the brother-in-law and McGillivray. contends — 


_ that as they had never been actually delivered to him, he had not — 


received a valuable consideration for his relinquishment. He ad- 
mitted, however, that if he demanded the mares they would probably 


be delivered to him. Notwithstanding the evasions and evident effort 


on the part of McGillivray, when:on the stand, to suppress the truth — 
-. respecting the sale of the relinquishment, the evidence leaves no room — 


_ for reasonable doubt that he disposed of it for a valuable considera-— 


tion in excess of the amount of the ane fees he was aces to pay 
on his entries. , | 
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‘In the act of February 8, 1911 (36 Stat., 896), allowing second 
homestead and desert land. antries In certain cases, itis— 


Pr ovided, That the pr ovisions of this act shall not apply to-any person whose 


_former entry was canceled for fraud, or who relinguished his former entry - | 


for a valuable consideration in excess of the ae nes paid by him on = 
original entry. 7 
The acts of April 28, 1904. (33 Stat., 397), Ree ee 1908 
(85 Stat., 6), contained provisions similar to. that above quoted. In | 
a considering these saa the Deparment in the case. of eae Uv. . 
Ness, Supra, sald : | . | | _ 
Whether or not. Ness’ actually eeecived any money for the relinquisbment 
of his former entry is not important... It is established that it was sold 
for .a valuable consideration by the Dereon in whose hands he placed it..: . 
Instead of filing the relinquishment in the local office so that the land might 
be cleared for entry by any other bona Jide applicant he allowed it. to become 
a subject of barter and sale .., The Department cannot countenauce the 
traffic here shown or consider it .as being free from the disqualifying proviso 
. in the acts of February 8, 1908, and April 28, 1904. 
Applyimg this ruling to the admitted’ facts i in the present case, it. 
must be held that McGillivray i is disqualified under the act of Febru- 
ary 8, 1911, for making a second homestead entry. The decision 


| appealed from is therefore ailirmed. — 


BEN F. WATERS. 
CurrrvaTion—Repuction OF Arra—Acr oF JUNE 6, 1912. 
The mere fact that the land embraced: in a homestead entry. is covered with 
timber and brush, which must be ‘removed before it can be cultivated, is — 
not sufficient reason to warrant reduction of the area required to be cul- 


tivated, by section 2291, Revised Statutes, as amended by the act of oune 
6, 1912. : : a | 


| Assistant Secretary Laylin to the Commissioner of the General Land | 
| OP April 14, 1918. | 


| “Sot letter. ‘of April 4,.1918, raneanied frit irorble recom- | 
- mendation the application of Ben. F. Waters for reduction of the 
required area of cultivation (Section 2291, Revised Statutes, as 
amended by act of June 6, 1912, 37: Stat., 2) 5 Pee in. og 
nection with his. nonestoad: entry for the N. 4 4 SE. 4, SW. 4 SE. 3 
and lot 9, Sec. 6, T. 163, N,, CR 71 W., Devils Lake land district, 
North Dakota: 
The applicant states in ce sworn application that three. of the 
- forty-acre subdivisions included in the entry are either so rough | 
and broken or so swampy that they are incapable of cultivation, 
being” valuable only for the cutting of hay ss for Brazing 5 that of the 
remaining forty-acre subdivision, the NE. } SE. 4, 25 acres could be 
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_ cultivated if the timber and brush weré removed, but that the cost 
of clearing and cultivating would be $45 or $50 per acre and con-— 
_ siderable time would have to elapse after.the removal of the timber _ 
to allow the stumps to decay before the land could be cultivated. 
The statements of. applicant are corroborated by the report of a 
special agent of your office who examined the land and who recom-_ 
mends that the cultivation of 6 acres be held sufficient compliance 
_ with. the law upon the part of entryman. 
The language of section 2291, as amended, pertinent ts this case, Ts te, 


That the entryman shall, in order to comply with the requirements of culti- 
--yation herein provided for, cultivate not less than one-sixteenth of the area of 
_the entry, beginning with the second year of the entry, and not less than one- 
eighth, beginning with the third year of the entry, and until final proof, ex- 
cept that in case of entries under section. six. of the enlarged. homestead law : 
double the area of cultivation herein provided shall be required, but the Sec- 
retary of the Interior may, upon a ‘satisfactory showing, under rules and regu- ~ 
‘lations prescribed by him, reduce the required area . of cultivation. . 


The regulations issued by the Department under this provision of ~ 


law state that in view of the liberal reduction in the period of resi- — 
_ dence required upon. homestead entries, accorded by the law, making 
it pose to secure title in three years and upon a showing. of but 
two years’ cultivation of one-sixteenth of the area entered and an 
addition one- -sixteenth. for the last year, cultivation must be con- 
strued to mean not only the breaking or. stirring of the soil but the | 
planting or sowing of seed and tillage of a crop; that in the adminis- 
tivation of the provision relating to the reduction of the required area 
of cultivation the Department will not take into consideration any- 
thing except the peculiar conditions governing the tract entered, and 


whether, in view of the special physical and climatic conditions, the — 


requirement of cultivation of the area above described is reasonable. 


In this-itistance, as to the 25 acres susceptible of cultivation if the 
timber and brush were removed, the Department is clearly of the - 
~ opinion that entryman is pad: both under the law and the regu- 


lations, to cultivate not less than one-sixteenth of the area of his 
entry during one year and not less than one-eighth of the area of his 
entry during another year. The mere fact that, as a preliminary to— 
such cultivation, timber. and brush must be removed, constitutes no 
valid or sufficient reason why the entryman should be. excused from 
compliance with the law. An entryman who selects for. his home- 
stead entry, land covered with timber or brush, must, if the entry 
be made in good faith for cultivation, expect at ‘the time of making. 
eritry to clear the tract and reduce it to cultivation, and the mere - 
fact that this process may involve much expense and labor affords 
no reason for relieving him from the requirement of the Jaw. While _ 


TT Cees 4218 —6 
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no Aone Gala vation would. be more difficult before the. stumps ot — 
_ trees had been removed, yet their existence does not preclude. culti- - 
_ vation, as all who have had experience with farming in ‘timber 
countries. know. | | 
Entryman is not required to submit final proof under the pro- 
visions of section 2291, as amended, his entry having been made prior 
. to the amendment of the statute. He may reside upon and improve 
the land for such period as when added to his service in the Army of 
the United States during time of war will aggregate five years, and 
submit final proof conforming with the requirements of section 2291 
as in force at the date of his entry. If, however, he desires to secure | 
the benefit of the more liberal provisions of the act as amended, he 
- must, upon the showing made, be required to conform to its require. 
ments as to cultivation. The application is accordingly denied. 


‘HEIRS OF CLIFF L. ROOTS. 
Decided April 17, 1918. 


CoaL LANDS—SETLILEMENT PRIOR TO WITHDRAWAL OR CLASSIFICATION. 

A homestead entry made subsequent to the withdrawal or classification of 
the land for coal, but based upon settlement initiated prior to such with- 
drawal. or classification, is subject to the provisions of the act of June 
22, 1910, and the entryman is not, by reason of such prior settlement, 
entitled to an unrestricted patent under the provisions of. the act of 
March 3, 1909. | ane : : 


Lari, Assistant Secretar yt 
| ‘Charles Li. Roots, claiming as heir. of Clift L. Roots deceased, and 
- Caroline E. Roots, claiming as transferee, have poaeaed from the 
-Commissioner’s decision of June 17, 1911, denying the application. 
of said Cliff L. Roots for reclassification as non-coal of the W. 4 NW. 
4 and W. 4 SW. 4, Sec. 21, T. 7 N., R. 26 E., Lewistown, Montana, 
land district, embraced in homestead entry 012483, and requiring 
the successors of the entryman to express willingness to receive patent 
‘in accordance with the reservations, conditions and limitations of the 
act of June 22, 1910 (36 Stat., 583), or to apply for a hearing to 
disprove the foal classification. The Commissioner stated that unless 
the claimant pursued one of the two courses indicated, the proof, 
which was held for rejection, would be finally rejected, and the entry, 
which was held for cancellation, would. be finally canceled, without 


_ further. notice. 


it appears that entryman settled upon ‘the land while cnanyerea, 
in November, 1900, and after survey thereof made entry February 
9, 1907, and submitted satisfactory final proof of residence, improve- 
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ment, and cultivation, May i, EUs Final certificate issued May 
20, 1907. _ 

On October 15, 1906, the ae withdrew the land from. entry | 
or filing, under the onl land laws, for classification, and by Com- | 
-missioner’s letter of May 8, 1909, the land was classified as coal, 
valued at $20 per acre. On September 15, 1910, the. land was re- 
classified as coal land, price not fixed. ; 
_ It is reported by a special agent of the Gaia Land Office that 
| entryman and his wife died in the spring of 1911, leaving.as his heir 
a minor son, Charles L. Roots, who is the child of a divorced wife. 

It is contended by appellants that inasmuch as the entry, though — 
not actually made until after the withdrawal of the land from coal 
filing and entry, was initiated and based on a settlement which leng 
antedated the withdrawal and was continuously maintained until | 
after the entry and final proof, the case must be adjudicated under 
the provisions of the act of March 3, 1909 (35 Stat., 844), and, hence, 
that the act of June 22, 1910, supra, is without application. Th this 
connection appellants contend that because the government did not, 
at time of final proof and entry, show the land to be chiefly valuable 
for coal, they are entitled to an unrestricted patent. . 

The act of March 3, 1909, supra, is applicable to those. persons who 


- in good faith locate, paler or enter, under the nonmineral land laws © 


“public lands of the United States which thereafter are classified, 
claimed or reported as being valuable for coal.” The act of June 22, 
1910, supra, relates to those cases where locations, selections, or. 
entries are made upon the surface of lands theretofore withdrawn or 
classified as coal lands or are valuable for coal. A proviso to section - 
one of the act extends its benefits to those who, prior to its passage, | 


had initiated - nonmineral entries, selections, Ga Goons in good” | 


faith,” upon lands withdrawn or classified as coal lands, such entry-_ 
men being permitted to perfect their entries on condition that they 
receive a patent reserving to the United States the coal in the lands 
_ and the right to prospect for, mine, and remove the same. | 


If, therefore, Roots’s entry shall he held to have been made subse- . - 


@uently: to a withdrawal or classification as coal, his entry must be 
_ disposed of with reference to the act of June 22, 1910, supra. It is 
contended, however, that his settlement, being. prior to any coal — 
srithdoawal or classification, was such an initiation of a homestead - 
- claim as to entitle him to the benefits of the act of March 3, 1909. 
‘The language used in departmental decision of April 12, 1911 (40 
iL. D., 26), in case of John W. McClinton, supports the contention: 
The withdrawal in question was based upon report from the Di- 
rector of the Geological Survey to the effect that certain townships: 
described in the accompanying list “are underlain wholly or in part 
by coal-bearing rocks. Of these townships certainly some and pos- — 
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sibly all contain workable coal.” Acting upon the theory that the 
lands contain workable deposits of coal, the President of the United. 
_ States directed this Department to prepare an order withdrawing 
the lands from coal entry, which order was promulgated on the same 
day, and remained in force until the date of the classification and 
valuation hereinbefore described. 
‘The order of October, 15, 1906, is regarded by the Department as a 
coal: withdrawal, and it follows: that a homestead claim initiated 


thereafter would be aainouele under the act of June 22, 1910, 4 


SUPTO. 

It is first necessary to inquire whet Roots’s claim cegpeting the 
initiation of his claim under his settlement, as alleged, prior to any © 
withdrawal or classification. of the land rane his case .out of the . 
restrictive provisions of the act of March 8, 1909. In this connec- 
tion it must be first noted that this. act relates to those persons who 
-have, in good faith, “located, selected, or entered under the non- 
“mineral land laws of the United States any lands which subse- 
quently are lps claimed or reported as being valuable for coal.” 
The term “locate” can have no reference to a settlement claim and is 
_ not in the practice or decisions of the Land Department applied to 
homestead claims. It includes scrip locations and certain other rights 
not predicated upon settlement but based upon the initiation of 
a claim to public lands through some definite act, other than settle- 
ment, which announces and defines the claim asserted. “ Select” 
clearly does not embrace a, settlement claim, the word “select” having 

‘a well-defined meaning both in the laws and in the practice of the | 
Land Department. The only word used in either act. having direct 
reference to homesteads or settlement claims, is the word “entered.” » 
Had Congress intended to recognize some preceding act upon the 
part of the claimant, upon which the homestead was initiated, such 
as settlement, it would clearly have indicated the same by the spe- 
cific expression “a settlement” or “settled upon.” It did so in the 
so-called withdrawal act of June 25, 1910 (36 Stat., 847). The 
Department does not believe, therefore, that a-settlement without 
entry prior to the withdrawal or classification of the land for coal 

brings the case within the act of 1909. Accordingly, the case of 
John W. McClinton, supra, in so far as it, conflicts with the \ views 
here expressed, is overruled. oe 

The entry here in question, therefore, hove been made after me 
withdrawal, is protected, if at all, only, and to the extent therein 
provided, by the act of June 22, 1910, supra, and must be adjudicated _ 
under that act. This entry, having been made prior to the act of 
June 22, 1910, is governed by the proviso to section one of that act, 


a quoted above. th other mR the enir yan had “ initiated a ‘non- - 
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~ mineral entry . . prior to the passage of this act, on i Iends with-— 


drawn or classified as coal lands,” and he may perfect the same “but 


he shall receive the limited patent. provided for in this act.” 


. The Commissioner’s decision in the case at bar is affirmed to the 7 7 
extent of denying the application for unrestricted patent or a ree 


classification of the land as non-coal. Unless. claimant. shall, within — 
thirty days of notice hereof, expressly refuse to receive a limited 
patent to the land, in gecordancs with the conditions of the act of 


June 22, 1910, the Department will, if all else be found-regular, pro- : 


ceed to-issue patent upon homestead entry 012483, under and subject 
to the reservations, conditions, and limitations of the said act of © 
June 22, 1910. In event of refusal to neceD! a limited patent, the | 
| entry will be. canceled. | | 


, — a 
~~ ‘ 
- - 


"HEIRS OF CLIFF L. ‘ROOTS. 


Motion for rehearing of departmental decision of April 117, 1918, 
421. D., 82, denied. by Assistant ae ray Ju une 14, (1913. 


RECLAMATION—UMATILLA PROJECT, OREGON, 
| Puen Noricer. | 


DrparrMent OF THE Green: : 
| Washington, D. C., April 17, 1918. 

_ In pursuance of the provisions of the Reclamation Act of June 17, 
1902 (82 Stat., 388), and acts amendatory thereof or suppiementary 


thereto, the following public notice is issued and is applicable toany = 
~ lands under the Umatilla Project, Oregon, opened to uaa by 


public notices heretofore issued: 


LL. Any water right application heretofore fled will be abrogated as | 
authorized by the act of Feburary 13, 1911 (36 Stat., 902), upon the’ - 


~ filing and recording of a new water right application of the form — 


adopted by the Secretary of the Interior and compliance with all 


. the requirements of this notice. Payments to be hereafter made on 


account of the portion of the instalment of the building charge ~ 


under such new application shall be in accordance with the annual ; | ; 
instalments thereof graduated as hereinafter scheduled. The first 


of such payments shall be held as due March 1, 1918, and the re- 
maining payments shall be made according to said schedule of pay- _ 
~ ments until the full sum of $70 shall have been paid, less the amounts 


heretofore paid on account of the portion of the instalment for the | 


building charge, which shall be credited on the last payments. — 
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| 9. The graduated cheiils of ‘hie portions of the ene on 
account of the building charge is as follows; and the due dates for. 
applications neretonore filed are as specified: — 


March 1, 1913 $ 2 





ee AGIA: 2B, i 
7 *“ 41,1915 4.00 - 
“ 4, 1916 5.50 
«41, 1917 .7.00 — 
« 41,1918 8.50 
“ 41, 1919 10.00 
4, 1920 10.00 
“« 1, 1921 - 10. 00 
“1, 1922 10.00 
Total _.._____ $70. 00 


8. As the terms herein authorized do not provide for payment for 
the furnishing.of water for the irrigation season of 1913 the regula- 


_. tion is hereby established that water shall be furnished in the irri- 


gation season of 1918 on a rental basis of $1.50 per acre of irrigable 
land, subject to the conditions regarding water service and the 
amount furnished as provided in the public notices, orders and regu- — 


_ lations heretofore in force upon the project; and no credit for the | 
- payment of such rental charge shall be allowed on any charges here- 


tofore or hereafter due for building, operation and maintenance. 

4, To take advantage of the provisions of this notice the applicant 
- shall, within 60 days from the date hereof file a new water right ap- 
plication as hereinbefore provided and shall accompany the same by 
payment of the sum of $1.50 per irrigable acre for the area shown on 
farm unit plats as a rental charge for irrigation water service in 1913 
and accompanied also by the affidavit of the applicant supported by 
the affidavits of two competent witnesses and accepted by the project 
engineer that he has under cultivation.crops requiring irrigation (not. 
- including nurse or cover crops) and has irrigated the proportions of — 
the irrigable lands described in his water-right application as here- 
inafter stated; or if his land is not under crop and irrigated as afore- 
said that he has adequately prepared his land for cultivation and 
irrigation by clearing, checking, leveling, furrowing or building 
borders, ditches flumes or other suitable works or structures so that 
water may be’applied successfully in accordance with good irrigation | 
practice over the following proportions. of the irrigable area stated in 
his water-right applicatign: 


For the first . unit of the project 60 per cent of the irrigable area. 
és a second “ ce | 7 an ne 1: gig rT; 

. éé ee third a6 ‘14 as ce 40 ce 6é ée €¢ sé a6 
“ it fourth 66 « 6é ee 80 &é sé fe) OE ‘ 44 eé 
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5. Such application ahien duly. filed, accepted and recorded shall 
entitle the applicant to such deferment of the charges for building, oo 
operation and maintenance that his next instalment of such charges, | 
being the first in the foregoing schedule of instalments, $2.00 per 
acre of irrigable land, shall be regarded as due on March 1, 1918, and 
subsequent instalments on March 1 of each year thereafter. The por- 
tion of such charge on account of building shall be as scheduled in 
paragraph 9 hereof and the portion for operation and maintenance © 


due March 1, 1914, and thereafter until further notice shall be of such | 
amount. ine subject to ‘such ee as have been heretofore 7 


announced. | | 

6. In cases where a prior Sita right sa ibahit’ hae not been ibis | 
to show that he has cultivated and irrigated the proportion of his 
lands specified in paragraph 4 or has not prepared his lands for 
irrigation as aforesaid and therefore is unable to secure the benefits 
herein provided for, such applicant may participate in such benefits 
‘by compliance with the following requirements. . 

7. Within 60 days from the date hereof, such applicant tinder para- 
graph 6 shall commence actual field operations in clearing, leveling, — 
checking, or otherwise preparing his land for irrigation as aforesaid 
or in seeding, planting or otherwise cultivating as aforesaid, to the 
satisfaction of the project engineer and shall otherwise sahiety’ the 
project engineer that the operations thus commenced during the said. 
60-day period have been diligently prosecuted therein and at the ex- 
piration of that period are being prosecuted with due diligence, and 
in addition that the applicant has at his command such resources as: 
in the opinion of the project engineer afford reasonable assurance that. 
at the expiration of 8 months from the date hereof the above pro- 
portions of the lands or entry of said applicant will be fully prepared | 
for or be actually in crop as above specified. | 


8. Each applicant under paragraph 6 desiring to enj oy the benefits _ 


- herein offered and who intends to comply with the foregoing require- 
ments shall within 30 days from the date hereof, notify the project — 
engineer in writing of his intention, and within the 60-day period 
pay the rental charge for 1918 amounting to $1.50 per, acre and in- 
form the project engineer of the steps he is proposing to take in 
accordance with the above requirements and otherwise supply the 
project’ engineer with such information that the latter can certify at 
the expiration ofthe 60 days aforesaid whether such applicant has © 


made adequate showing of. results and intention to oui him to the 


benefits herein offered. — 

9, Each applicant under paragraph 6 aie has made a showing cae 
isfactory to the project engineer at the termination of the 60-day ~ 
period aforesaid and who shall, at the expiration of the 8- months 
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‘ee period, oe. a. sliow ue in accordance with the! above schedule of 
cultivation shall upon the filing, acceptance and recording of a water — 
right application as above required be entitled to the benefits here- - 
under, but in case of his failure to show compliance within either the 
60- day or 8-months period aforesaid the applicant shall be subject to 
the terms of the public notices and orders heretofore issued. The 
intent of this notice being to stay the enforcement of such public 
' notices during such periods as to permit such 2 to comply 7 
with the cultivation requirements hereof. | 


10. This notice shall not apply to entries or water right apa: — 


tions on which two or more instalments of the building charge were 
due and unpaid on February 29, 1912, and which said instalments 
remain unpaid at the time of application hereunder. 

11. New water-right applications, except those filed in accordance 
herewith, in lieu of previous water-right applications, shall be sub- 

ject to the terms of the public notices and orders heretofore issued. _ 
3 Lewis C, Laytin, — 

| Assistant Rem taaY 0 the a nterior. 


ISOLATED TRACTS—MOUNTAINOUS OR ROUGH LANDS. 
, INSTRUCTIONS. _ 
, Departmen OF THE INTERIOR, 
_ GrenrraL Lanp Orricr, 
Washington, D. C., Aprit 17, 1913. 
ieageies and Receivers, United States Land Offices. 
Sirs: In order to conform the same to the terms of the first proviso 


to the act of March 28, 1912 (37 Stat., 77), the regulations thereunder - 
on page 5 of Circular No. 202, dated December 18, 1912, and page 


8 of Circular No. 203, regulations under the Kinkaid Acts effective . . 


only in Nebraska, dated December 18, 1912 ce L. D., 448, 500], are 


hereby amended so that wherever iis words “ qaunbeinous and too 


rough for cultivation ” appear the same shall read “ mountainous ue 
too rough for cultivation.” 


- These instructions will apply to all eisai eatin and 7 


regulations under said act and you will be governed secorane Inthe _ 


| | disposition of applications thereunder. 


Very a, | =e OY a gt Frep Danixerr, _— 

, | ‘ Commissioner, 

- Approved: — | | 
Franxurn K. Lanz, 

| Secretary. 
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_ RESIDENCE —EXTENSION OF TIME—CLIMATIC CONDITIONS 


INSTRUCTIONS. 


DevartMent oF THE Lwrerior, 
| GreneRAL LAND OFFICE, 
| | eee D. @. a akg 18, 1913. 
REGISTERS AND Reosrysrs, 
United States Land Offices, | 
North Dakota and South Dae 


ee Whereas it has been brought to the attention of this office 
that unusual climatic conditions prevail in your States to such an | 
extent as to prevent the establishment of residence under a large — 
number of entries and declaratory statements made at your offices 
between September 1, 1912, and November 15, 1912, all persons - 
claiming under such entriés and filings are hereby allowed until 
May 15, 1918, in which to commence residence under their entries 
and filings, and you are directed not to receive or allow any. appli- 
cations to contest any of said entries or filings on the ground that — 
residence has not been established thereunder prior to May 15, 1918. | 

Very. respectfully, 

7 Frep Denner, | 
| ea 2) 3 a - Commissioner. 

Approved, April 18, 1913: eee 

_ 'Franguin K. Lanz, 
Secretary. 


7 LOTTIE M. ‘UPHAM. 
| Decided Aprit 19, 1918. : 


EINLARGED HomusteaD—Acr OF Avevsr 24,1912. 7 

The act of August 24, 1912, validating certain enlarged homestead entries 
where the entryman before making the entry had acquired title to a 
technical quarter section of land under the homestead law, has no appli-- 
cation except in instances where the former entry was” for a “ technical 
quarter section.” | - | | 


| Layuin, Assistant Seoretary: | : 
_ The Department has considered anotion for eehgaeay filed in the ? 
above entitled cause wherein decision was rendered March 12, 1913 7 
affirming that of the Commissioner of the General Land Office whieh 
held for cancellation the enlarged: homestead entry involved in said — 


-.. cause for the stated reason that the entrywoman had already ex- 


hausted her homestead right by having made prior entry and secured 
: peas thereon for 158. 12 acres of land. | 
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This motion sets forth particularly that. this ihe ged homestead | 
entry was validated by the act of August 24, 1912 (87 Stat., 506), 
entitled “An act validating certain homestead entries.” | 
Said act, by its terms, validates enlarged homestead entries only 
| in cases where the entryman “before making: such enlarged home- 
stead entry, had acquired title to a technical quarter section of land 
under the homestead law.” In this case Upham’s prior entry, on 
which she secured patent as stated, was not for a technical quarter 
section of land but was in part for lands in one quarter section ine 
in part for lands in another quarter section, namely, for the: NE. 4 
NW. + and lots 1, 2, and 3, Sec. 31, T. 154 N., R. 82 W. | i 

This entry 1S. accordingly not within oye purview of said act. ane 
the motion is | denied. . | 7 


‘AUGUSTA ERNST. 
Decided April 19, 1918. 


DESERT | nae =A herent Disquatirim ASSIGNEES. | 
. Where a desert land entry upon which final certificate had not issued passed 
through the hands of successive persons, some of whom were not qualified 
to take a desert entry by assignment, and finally came into possession of one 
who is so qualified, he may be recognized as entitled to hold the entry, not- 
withstanding such. Hnterycois disqualified assignees, , 
Layuin, Assistant Secretary: : 

Amisha Ernst has appealed from decision of March 14, 1912; by . 
the Commissioner of the General Land Office, rejecting the assion- 
ment to her of desert land entry of Edith C. Reinhart, made Feb- 
ruary 20, 1893, to embrace, as subsequently amended, the SE. i NE. 4, 
and SE. 4, <4 28, T. 11. N., R. 8 E. pe URETNSY Cd, Helena, Montana, 
Jand district. — 

Final proof on the his was made by the suteonent on March 
12, 1897, and was found satisfactory by Land Office letter “G” of 


| March 31, 1897, and further action | enereen: suspended penane sur- 


vey of the inal 
By quitclaim deed ated ror 30, 4911, Florence Westcott con-— 
veyed said land to Augusta Ernst. whose affidavit as.to her qualifica-_ 
tions to take the same by assignment, together with the quitclaim 
deed thereto, was filed October 20, 1911. In an explanatory affidavit 
filed October 20, 1911, Florence Westcott alleged that she was one 
of the heirs and aawinicieauee of the last will and testament of one © 
Louis Geis, deceased; that a portion of the property devised to her © 
by said decedent was the aforesaid entry of Reinhart, by whom, it is 
_ alleged, said entry was assigned to Anderson, who transferred the 

game to Louis Geis, who at the time of his death was seized and 
_ possessed of the property in question, and which he devised to her; 
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that at the date ae the purchase of said land from Anderson, . Geis 
was not qualified to take the same by assignment as he had previously / 
made a desert land entry himself for 640 acres of unsurveyed land ; 


that. affiant is heir at law and sole devisee of said Louis Geis, aioe 


said entry contained 640 acres of unsurveyed land, now perfected . 
except as to its adjustment and final payment, eehieh: however, can- 


~ not, be made until the land is officially surveyed; that the purchase 


of the Reinhart land by the said Geis was made in good faith, but 
- evidently under a-mistaken belief that a desert entry upon which 
final proof had been made could be purchased by any person in like 
manner as entries perfected by the issuance of final certificate; that 
until recent years this was quite a common practice | in Montana, and © 
many entries of this character were transferred in good faith with-— 
out regard to the limitations provided in the desert land law; that 
afiant being restricted under said law from holding as such devises | 
the Reinhart entry, she has sold and assigned the same to her mother 
Augusta Ernst, who is qualified to purchase and hold the entry by as- 


signment. Copies of the records of titles to lands in Meagher County, 
Montana, are with the record and support the foregoing allegations 


with eras to the transfers mentioned. The Commissioner held. 
upon the facts cited that the present assignment could not be recog- 
“nized for the reason that it is not shown that Anderson ever qualified — 
as the assignee of Reinhart; that even if such qualifications had been | 
shown as to Anderson, nevertheless, the transfer to Geis could not 
be recognized because he then held 640 acres under the desert land 
_ law, and consequently he could not legally will the land entered by 
Reinhart to Westcott, and that the latter having no title thereto 
herself, could not. assign or otherwise dispose. of the same in any 
manner whatsoever. | : 
Final proof was made on this ae about fifteen years ago, and | 
the transfers above recited, except the last one, which is here under — 
consideration, were evidently made upon the theory that said sales 


could be made as though the lands had been patented. But it was. 


held in the case of Simeon S. Hobson (29 L. D., 453, syllabus) : 


| Tn the case of a desert entry. of unsurveyed. land, Ce the entryman prior. 
to survey submits final proof, and then sells the land, such sale must be re- 
garded as an assignment of the entry, proof of which should be furnished. as 
required in other cases of assignment. 


Therefore, as held in the above c case, the intermediate iaunicliong 


were subject. to the rules governing trans tars or assignments before 


patent and were defective because of failure to comply with such, 
rules, and it now appears that some of the transferees were not quali- 
fied i hold. It. does not follow, however, that the present transfer 
must be disapproved. Under the rulings of this Department home- 
stead entries have been eae to stand, although the entryman 
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was not qualified when he made entry, if he acted in good faith. and | 
became qualified prior to. proceedings against the entry. This rule — 
has been applied to aliens, minors and persons owning éxcess acréage. 
See James F. Bright (6 L.-D., 602) ; ‘Vidal . Bennis an D. aa : 
Jones v. Burch (89 L. D., , 418). : 

By analogy it would appear that these Bees have splisation 
_ to such a case as we have here, where the ae vEntieteree or as- 

signee is qualified to hold. i 

There is another line of cases based upon fis same e principle hich 
may be properly invoked in support of recognition of the present as- 
signment. Under the common law, an alien was not qualified to hold 
real estate, but notwithstanding such disability he could take lands 
__by purchase or devise and hold them against all the world except the — 
State, nor could he be divested of his estate even by the State until 
after a forma] proceeding called “ office found ”; and. until that was 
done he could sell and convey or devise the lands and pass a good 
title to the same. See pe Supreme Court Reports (1908), Vol. 1, 
page 134, e¢ seg. 
_ And so as to corporations the rule operates in such a way - that 

although the State may, in a direct proceeding for that purpose, 


overthrow the title of the corporation and escheat the land to its own 


use, yet until it does so the corporation may in the meantime convey 
on indefeasible title to the land. See Thompson’s Commentaries 
on the Law of Corporations, Vol. 5, pages 4488 and 4491. Also. 
Digest Supreme Court Reports: (1908), Vol. 2, page 1976, e¢ seq. 

A desert land entryman is permitted to assign his ey, and if — 
such transferred or assigned entry be found by the Government in 


_. the hands of a person qualified to hold, the title should not be ques- 


‘tioned simply because an intermediate eransferes was not qualified to— 


| hold. The Government would not knowingly approve a transfer 


which would fix title ‘in one not qualified to take, but where one 
qualified to hold is asking recognition of a transfer of an apparently — 
valid entry, no reason is seen, in the light of the principles above 
illustrated, why such transfer should not be recognized and oe | 
even though the prior holder was disqualified, ~ es 

It is observed that with the papers is an application oe Matthew 
G. Daniel, dated July 16, 1912, to contest this entry upon the allega- 
tions that no clear right had been acquired by the original entry- 
woman or her successors in interest to the use of sufficient water to 
| irrigate and reclaim the land; that about one-half of the said land 
is non-desert in character, and was: -non-desert at the time of the entry 
and proof; that at the time of final proof there had not been ex- 
pended the sum of $3.00 per acre in improving and irrigating the 
said land; and that the portions of the land which were desert in 
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‘character tind not at the time of the final proof been reclaimed a | 
irrigation. 7 
_ Allowance of contest, eerie after: final proof has been. made 


and accepted, is diseretianary with the land department, and in view __ 


‘of the fact that this application to contest was not made until about 
nineteen years after the date of the original entry, and about fifteen | 
years after acceptance of the final proof, and not until after the de-_ 


cision of the General Land Office holding the transfer to be ineffec- 


tive, the contest 1 is not to be ser Toasty eonleeres, and It 1 1s accordingly 
: denied: | 
The. devision eee Sone is reversed, 


ALBIN C. SWANSON. 
Decided Aprit 19, 1918. 


Forest Liev SELECTION-—UNSURVEYED Lanps—SErrLEMENT RIGHTS. | | | 
. An application. to make forest. lieu selection -of unsurveyed lands, which 
Gesignates the lands as what will be, when surveyed, technical subdivisions: 

of specified sections, attaches to the legal subdivisions so designated upon 
identification thereof by approval of the plat of survey by the Commissioner | 
of the General Land. Office, and owe the ala chinent of ewe 
adverse settlement rights. | 

LAYLin, Assistant Secretary: 

Appeal is filed by Albin C. Stinson from ation. of Fans oA, 
1912, of the Commissioner of the General Land Office affirming the 
action of the local officers in rejecting the application filed by said 
Swanson February 15, 1912, to make homestead entry for the SE. 4, 


Sec. 26, T. 27 N., R. 10 K.. W. M., Seattle, Washington, land district, 


for the etnted ponbon that eaid jande are embraced ; in subsisting forest 
lieu selections made meets 19, and August 24, 1899, by Bethel J. | 
Rucker, oue for the S. 4 of said quarter-section, and other lands, and 


the other for the N. 4 thereof and other lands. | 
Survey plat of this township was approved by the surveyor gen- 2 


eral December 1, 1910, accepted by the Commissioner December 21, 
1911, and filed in the local office February 15, 1912, when Swanson’s - 
application for entry and Rucker’s appleuen to adjust said 
- selections also were filed. Rucker, i in making said selections, desig- 


nated said lands by the above descriptions, although they were then — 


; unsurveyed, and his adjustment was to the same legal subdivisions. 
_ Swanson alleged in his application that he settled on said lands 
‘January 27,1912. His application was rejected for the stated reason 


that said. lands were identified in law by the approval December — 


1, 1910, by the surveyor general of said survey plat and. that “ the. 
% application to select, which was of record at said date, is construed 
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as a sufficient notice to an intending settler. See departmental deci- 
sion in the case of F. A. Hyde e¢ al, (40 L. D., 284).” 
The Commissioner has mistaken the holding of the Departznent j in. 
the case.cited. While the Department in that decision held that 
approval of .the township plat of survey is an identification of 
selected unsurveyed lands, not identified in fact on the ground, as of 
the date of such approval, precluding subsequent adverse settlement, 
the approval of survey referred to in that decision was not the ap- 
proval by the surveyor general but the approval by the Commissioner, © 
which alone legally perfected the survey. I. A. Hyde & Company 
(37 L. D., 164); Anderson #. State of Minnesota (Thid., 390). | 
That the survey referred to in sajd decision in the case of F. A. 
Hyde e¢ al. was the approval, or more properly the acceptance, by. 
the Commissioner is seen from the Department’s decision in the case 
of De Long v. Clarke (41 L. D., 278, 280). The date of approval of — 
the survey, May 19, 1902, given in said case of F. A. Hyde e# ad. was 
taken from the record in the case as the date of the Commissioner’s 
- approval or acceptance, the record therein not showing it to be the 
date of the surveyor general’s approval. — 
As Swanson’s alleged settlement was subsequent to the date of 
acceptance by the Commissioner of the survey of these lands, his. 
application was properly rejected. . 
As herein modified the. decision appealed from 1 is affirmed. 





FANNIE D. WEIDERANDERS. 
Decided April 21, 1918. | 


DESERT Ewrry—Pirne Fres——Act of FEBRUARY 3, 1911. 

The initial ‘payment of 25 cents ber acre required of:a desert land entryman 
at the time of filing his application is within the term “ filing fees,” as 
used in the act of February 3, 1911; and the fact that an entryman received 
for his relinguishment the amount of such initial payment does not dis- 


- qualify him from taking an assignment of a eUeeere ey asa second entry . 


under that act. 2 
-Jomnt ASSIGNMENT Or DESERT Ewrry. : an 
Where a desert entry has been divided and half assigned to each of two quali- — 
fied assignees, it is competent for a qualified person to take an assignment 
of both halves of the divided entry, either by joint assignment from the two 
holders ‘or by separ ate eeeleument from each of the pee held by him. 


Lax, Assistant Secretary: 
May 23, 1910, Susan D. Whitlock made desert. ia ene No. 
013546, for the NW. 4 1, Sec. 18, T. 7 N., R. 9 E., Santa Fe, New 
‘Mexico, containing 149.33 acres. March 9,.1911, Whitlock assigned 
the N. 4 NW, 4, of said section, to James M. Terry, and on the same _ 
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, date ee the S. 4 Nw. | to Frank L. Standhardt. By joint dasa 


of assignment, dated pe 11, 1912, said Terry and. Standhardt | a 
_ need their respective holdings to fae Dora Weideranders. 


From a decision of the Commissioner of the General Land Office, 
‘dated July 3, 1912, refusing to recognize said ny a has - 
been. prosecuted” to the Department. 

Accompanying the assignment papers was the aihdavit of the 
assignee in which she stated that in the year ou she made a ie ol 
land entry at Douglas, Wyoming, for the E. 4 NW. 4, S. 4 NE. 4 
Sec. 23, T. 81 N., R. 71 W., which was subsequently ralenqaianed: ma 
meceived bleretor the sum of $40, which was the filing. fees paid 
_ thereon. In the decision appealed from, the Commissioner held that 
$40 paid by the claimant upon her former entry, being 25 cents per - 
‘acre required by desert land entrymen, was not fees as contemplated. 
by the act of February 3, 1911 (36 Stat., 896), and she was therefore | 
disqualified from accepting an. assignment of a desert land entry. . 

This question has heretofore received the consideration of the De- 
partment in the case of Myron W. Kyre,. decided March 15, 1913 
_ [4t L. D., 652], in which it was held that said act contemplated any - 

- money pean by the act to be paid at the time of making said 
entry. The Commissioner accordingly erred in re] jee, said assign- 
ment upon this ground. 


The further question is presented foi soasletntion: as to whether 4 


or not recognition can be given the joint assignment of two or more 
ane originally embraced in a single entry. 

~ The act of March 28, 1908 (35 Stat.. , 92), provided for the assign- 
ment of desert land entry in whole or in part, but limited such. 
assignment to pane qualified to make original entry of the land 
assigned. 
_  Qne who-takes an ‘entry by gadtniiene exhausts his desert land 
| rights aS effectively as though he had made an original entry, and 


this is true even if he only takes a portion of such entry, so far as 


taking other lands not included in the original entry; but assign- 
ment of part of entry to a person, does not disqualify him from re- 
| ceiving assignment, of another of the pomanEe part of an same 

entry. > | 
The entry lates en ine sadinal filing, and is held upon the rec- 


ords of the land department: as a Single entry, although it may: be 
- divided through assignment and held by several separate assignees. 


In the present case, Whitlock’s assignees, Terry and Standhardt, | 


assigned their respective halves of the original entry by joint assign-— 


_ ment to the present claimant, and it might therefore be held that this 
transaction constituted but one assignment. This construction is, 
_ however, technical, and it is believed that the same result. would have 
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been accomplished by separate assignments. This construction is not. 
only within the plain Peer but within the spirit and intent of 
the desert land act. | 
The decision appealed from is accordingly reversed, and the case 
remanded with instructions to recognize the assignment of Weider- 
anders, unless other reason appede for refusal to recognize the same. 


FRED H. PARKER, 
Decided April 21, 1918. 


HommsTeap—CtIMAatic CoNDITIONS—ACT OF ‘Avavsr 19, 1911. 
The act of August 19, 1911, relieving homestead entrymen in certain States: 
from residence and cultivation during the period therein specified, because 
of climatic conditious, furnishes no warrant for relieving such entrymen 
from resideuce or cultivation during any other period, the act clearly con- 
templating full compliance with the requirements of law both prior and 
| subsequent to the period specifically provided for therein. | : 
HoMustEaD—OLIMATIC Conpitions-—-CoMPLIANCE WiTH Law. | 
One who makes homestead entry of land subject and generally known to be 
‘subject to climatic or other conditions making compliance with the require- 
ments of the law more or less difficult, takes upon himself a burden com- 
mensurate with such conditions ; and so loug as he retains the -entry he 
must comply. with what the law requires in the matter of residence, im- 
provement and cultivation. | | 


Lavin, Assistant Scoretary: | ae | : 
Appeal i is filed by Fred H. Parker. froma decision of May 9, 1912, 
of the Commissioner of the General Land Office holding for. panicelln: 
tion final certificate issued Septembr 6, 1911, upon commutation 
proof submitted August 19, 1911, on said Parker? s homestead entry 
made January 12, 1909, for the S.4 SE. 4, Sec. 30, and N. 4 NE. 4, 
Sec. 31, T. 7 N. RB. 14 B,, B. H. M., Bap City, South Dakota, land 
district. for the stated. faanon that ‘he cultivation and improvements 
shown are insufficient to indicate good faith in fulfilling the a e 
tTnents of the. homestead law. | | 
Said proof shows improvements eine at’ $140, consisting ‘of a. 
sod house 10 by 16 feet, considerable fencing, well, 44 acres broken — 
and not planted, and 14 acres broken and cultivated. One-fourth of — 
an acre was planted in garden in 1910, and in the year 1911, 1 acre in’ 
garden and 4 acre in corn. The entry contains 120 acres of culti-. 
vable land. Residence was established July 12, 1909, and continued 
to proof except for two absences ager egating dight months and five - 
days. | : 
Improvements and culteraaen shown are manifestly meager and 
the cultivation at least is ew insufficient to comply with the re- 
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quirements of the homestead law in commutation proof. The appeal 
contains an extended argument, to which full and careful considera- 
tion has been given by the Department, contending tlt the extreme 
conditions existing in this locality as to the dry nature of the soil 
and the drought prevalent in said locality had prevented this entry- 
man from accomplishing more in the way of cultivation and should ~ 
warrant the acceptance of proof notwithstanding the meager culti- 
-- vation shown. These conditions are proper to be considered, but 
there is no warrant of law for accepting proof which does not show 
a substantial and. bona fide compliance with the requirements of the 
_ law, and there is no provision of law authorizing any different . 
amount or kind of compliance with law in this class of cases than 
‘in others. In this connection the Department takes notice of the act’ 
of August 19, 1911 (87 Stat., 23), relieving entrymen in this locality — 
both from residence and from cultivation during the period from the — 
date of that act to April 15, 1912. This act, however, while doubt- | 
less prompted by the fact of the existing drought prevalent in this 
locality, furnishes no argument in support of the contention made 
herein that the fact of such drought and-of the condition of the soil 
excuses or initigates compliance with law as.to cultivation of such 
_ lands during other periods than the period of absence authorized by 
said act. There is nothing in the provisions. of said act so indicating, 
and the provisions thereof are not indicative of any intention of Con- 
gress to relieve such entryman during other periods from full com- 
pliance with the requirements of the homestead law both as to resi- 
dence and as to cultivation; on the contrary, said act leaves the home- 
stead law wholly unaffected, in such requirements, as to other periods 
and specifically provides that “the time of actual residence during 
the period nained shall not be deducted from the full time of r esidence 
required by law.” This act clearly contemplates residence and culti-| 
vation, in all respects as required by the homestead law, both prior 
and subsequent to the period of absence specifically provided for in 
said act; and to hold that any less residence or cultivation may be 
accepted by the Department in proof because of climatic or other 
local conditions is clearly beyond the administrative province of the 
_ Department and is solely within the legislative province of Congress. 
_ A homestead entryman of lands in a locality such as this, subject _ 
and generally known to be subject to climatic or other conditions. 
making cultivation of such lands more or less difficult, takes upon 
_ himself ‘a burden, commensurate to such conditions, of efforts | In com- 
~~ pliance with law as to cultivation which will, notwithstanding but. 
with full and fair consideration of such soadiuone, evidence his | 
good faith and make of such lands | an agricultural home and home- 
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stead as nau as the homestead laws. es may, if te wishes, 
relinquish such entry if unable to comply with the requirements of . 
the homestead*law because of such conditions or for other sufficient 
reasons, without prejudice, under present law, to his homestead right, 
but so long as he retains the entry he must comply with what the law 
requires in the way of residence, improvements and cultivation, and 
do the acts and things required. Mere good intentions, with only 
inconsiderable compliance with these legal requirements, are not 
sufficient upon which the Department may adjudge title to a patent, 
and in commutation cases, in which class of cases a greater degree 
_ of strictness in proof is required, under the long established practice, 
than in final proof cases, the entryman must show that such con- 
siderable portion of the cultivable lands of -the entry have been 
actually farmed, and in such manner as a farmer would reasonably . 
be expected to farin in maintaining an agricultural home upon the 
land for the length of time involved. | : 

The proof submitted does not show such condo as to cultiva- 
- tion in this case, and the decision EPe os from is accordingly 


afiirmed. 


WITHDRAWALS OF PUBLIC LANDS—PROCEDURE. 
_ Insrrucrions. — 


- DeparTMEent or THE [nrerior, 
— Washington, April 21, 1913. 


The Commssionnn: or THE Genera, Lanp Orrice. 
_ Sm: Your letter of April 12, 1918, refers to former practice of 
your office in withdrawing Specific areas of public lands for disposi- 
tion in aid of penems. or: proposed legislation and requests instrue- 
- tions. | ; 
In view of the snacnent by Congress of the so- =e’ withdrawal. 
measure of June 25, 1910 (36 Stat., 847), authorizing the President 
to withdraw lands for public purposes, the Department believes that 
proposed withdrawals of public lands, unless specifically authorized 
by other laws, should be submitted to the President for consideration | 
and action. — : = | 
You will, therefore, in all appropriate cases. submit. your recom-_ 
7 iendason to the Department, which, in . turn, will submit” ‘samle to 
the President. a | | - 
| _ Respectfully, _ - 2 aa Lewis C. LaYLin, 
| Re  Asststant Secretary. 
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| DESERT- LAND FINAL ‘PROOFS—EVIDENCE OF WATER RIGHTS, 


| Se 


ace OF THE INTERIOR, 

_ GeneraL Lanp Orrice, 

| Maange April 22, 1918. 
. Bucrenks’ AND Rice: 


 Onited States a Offices. 
GENTLEMEN : The instructions of F ebruary 21, 1908 (86 L. D., 


282), relative to evidence of. water rights in Anal proofs. on desert: a 
_ -Jand entries, are hereby revoked, and hereafter abstracts of title in 


such cases will be accepted as competent record evidence when certi- 
fied by the legal custodian of the records of transfers or by a duly 
authorized abstractor of titles in conformance with the last clause of 
paragraph 42 of Mining adie as amended J anuary 9, 1912 
(40 L. D., 347). 2 | teas? 
‘Very respectéully, eit FB rep Deen. 
~~ | Oommissioner. 
Approved: . | an 
Lewis C. Laynin, — 
_ Assistant Secretary... 


ees 


FRANK HOUGH MINING CO. v. _ EMPIRE PRINCE MINING: Co. 


"Decided Apr il 24, 1918. 


ADVERSE CLAIM BY CorPoRATION—VERIFICATION, | 
An adverse claim by a corporation, under. section 2326, Revised Statutes, veri- 
fied by its executive (Officer outside of the land district where the claim 
involved is situated but at its principal place of business, is within the 
_Ineaning and intent of the law the is of the cor’ poration itself. | 
LAYLIn, ‘Assistant Secretary :- 
| November 18, 1911, the Empire Prince Mining aa fled a ap- 
plication for patent 08587, under. section 2325, Revised Statutes, for 
the Black Prince and Empire lode mining. elaine, Durango, Colorado, 
: land district. 
- During the sixty- -days period ot publicsition of notice of applita- 
tion for patent two: adverse claims were filed, signed “The Frank . 
Hough Mining Company by A. E. Reynolds, president, ” the papers — 


. being attested by the seal of the corporation and by its secretary, ‘ae 


P. M. Humphrey. The adverse claims recite, among other things, 
that the adverse claimant is a corporation duly organized and exist- 
me” under and ul virtue or the laws of the State of aoe and | 


~ 400. | _ DECISIONS RELATING TO THE PUBLIC “LANDS, 


that its principal place of business is the Equitable Building, Delven, 
Colorado. Each was verified by A. E. Reynolds, in Denver, Colorado, 
before a notary public in and for the city and county of. Denver: and 
concluded as follows: “That affiant makes this verification and affi-. 
davit on behalf of and as a verification of the said The Frank Hough 
Mining Company, the adverse claimant above named, and as its — 
~ executive officer.” _ 

It is alleged that within thirty days from and after the Ging of 
said adverse claims in the local office, the Frank Hough Mining © 
Company instituted action thereupon in the District Court of Ouray 
County, Colorado, and that the action is now pending and undeter- 
- mined in-said court. Motions to dismiss the adverse claims were filed 
_ In the local land office by the Empire Prince Mining Company on the - 
ground that same are invalid, insufficient, and inoperative for: the 
reason that the. verifications were made by the president of the ad-_ 
verse claimant company outside the land district wherein the claims 
are situated. The register and receiver found the claims to have been 
properly verified and otherwise sufficient, and overruled the mo- 
tions. On appeal, this action was atiemed: by the Commissioner of | 
the General Land Office, and further appeal brings oe case before 
_ this Department. 

Motion hag been made re to dismiss the Pr on is ground 
that it is “obviously frivolous and interposed solely for delay.” 

_ There is no showing whatsoever made in this behalf except the simple 

statement of local counsel for respondent, The Frank Hough Mining 
Company. The Department fails to find anything whatsoever to 
support this statement, and, therefore, finds to the contrary, and the | 
motion to dismiss is denied. 

The question raised by the appellant is an important Perl Be no 
means a simple one, and has been vigorously argued in appellant’s © 
brief. While local counsel for respondent, the Frank Hough Mining 
_ Company, who has conducted the case on this appeal, has filed the 
motion to dismiss, he has made no attempt to ae the Department 

with an argument on the merits. — 

Section 2326, Revised Statutes, provides hat a here: an adverse 
claim is filed during the period of pence it shall be upon oath of 
the person or persons making the same.” Section 2335, Revised 
3 Statutes, provides that “all affidavits required to be made under this — 
chapter may be verified before any officer authorized to administer 
oaths within the land district where the claims may be situated. . 
The act of Congress approved apie 26, 1882 (22 Stat., as is to’ ‘the 
effect that— | 
. The adverse Aan required by section twenty-three hundred and twenty- six 


" ‘of the Revised Statutes may be verified by the oath of any duly authorized — 
agent or attorney-in-fact of the adverse claimant cognizant of the facts stated; 
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and the adverse. claimant, if residing or at the time being beyond the imits of 
the district wherein the claim is situated, may make oath to the adverse 
claim before the clerk of any court of record of the United States or of the 
State or Territory where the adverse claimant may then be, or before any 
notary public of such State or Territory. . 


It is the contention of appellant that the adverse claims presented — 
_ should not be received or considered by the Land Department be- 
cause verified by its president outside of the limits of the land district 
wherein the claims involved are located, and that under the act of 
1882, supra, verification must be made Seionally ‘by. the claimant if 
it pce: outside of the limits of the land district but may be made by © 
agent within the limits of the land district if the claimant be tem- 
porarily or permanently outside of the-district limits; that the veri- 


fication in this instance by the president of the corporation was not 


the act. of the corporation itself within the anne: of the act of 
1882, but the act of an agent. 3 

This contention is based upon what is said to - thie. ence rule, 
that the officers of a private corporation are merely ministerial agents 
to conduct business for the benefit and under the authority of the 
corporation. While this contention is supported by various authori- 
ties the Department can not concur to the extent-of holding that the 
act of an officer of a corporation is always that-of an agent as dis- 
tinguished from that of the corporation itself, or that a corporation 
can only act through a duly appointed or authorized agent. 

In the case of Pollard v. Vinton oe ra t, mn Supreme 
Court said: ae Feb = | 7 

In the other case the officer is the corporation for many purposes. — Certainly 


a corporation can be charged with no intelligent action or with entertaining 
any purpose, or committing any fraud, except as this intelligence, this purpose, 


this fraud is evidenced by the actions of its officers. And while it may be con- — 


ceded that for many purposes they are agents and are to be treated .as the 
agents of the corporation or of the. corporators it is-also true that for some 
purposes they are the corporation, and their acts as such officers are its. acts. .. 
‘In the case of Walker w. Woodside e¢ af. (164 Fed. , 680) , involving 
a case under the bankruptcy act of July 1, 1898- (30 Stat., 553), the 
Circuit’ Court of Appeals, Ninth Circa. held that a Raaon in 
involuntary bankruptcy in which a corporation joins may be verified 
for the corporation by its president. Section 18 of the act of July 1, . 
1898, supra, requires in bankruptcy cases that “all pleadings setting 
‘up matters of fact shall be verified under oath.” In the case just 
_ cited the verification of the petition was made through the signature 


of the corporation by its president with the sea of the corporation: — 


attached. — | 

In the case of: Sherman Center Town Company. 2. Swe (23 
 Pac., 569), the Supreme Court of Kansas held that a contract, regu- 
lar on its face, executed in behalf of a corporation and within the 
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scope of its business, by the president and secretary, is prema facie 
evidence of their authority to execute the same. | 
Section 858 of the Revised Statutes of Colorado, 1908, provides 
7 that it shall be lawful for any corporation to convey land by deed, 
sealed with the seal of the corporation and signed by the president. - 
‘Section 856 provides that in the case of suits against any corporation 
_ organized under the laws of the State of Colorado “summons shall 
be served in that county where the principal office of the corporation — 
is kept or its principal business is- caTEee on, by delivering a: copy 
to the president thereof.” 
« The decisions and acts cited tend to support | the conclusion that 
in certain instances officers: of corporations may.act for them, and 
that such: acts are regarded and held to be not the acts of agents 
but of the corporations themselves. Be that as it may, however, 
it is believed that the provisions of the applicable mining laws, the 
history thereof, and the practice thereunder are. such as ‘to warrant 
the conclusion that the principal officer of a corporation may, for and 
as the act of the corporation, verify an adverse claim under section 
2326 at the principal place of business of the corporation outside of | 
the land district where the claims involved may be situated. | | 
Sections 2318 to 2385 were originally contained in the act of May 
10, 1872, commonly known as the general mining laws. That por- 
tion of the act of 1872 now contained in section 2325, requires appli- 
cants for patent, whether a “person, association, or corporation,” — 
to file in the proper land office an application for patent under oath. 
That part of the act of 1872 now contained in section 2326, Revised 
_ Statutes, requires an adverse claim to “be upon the oath of the person 
_ or persons making the same.” That part of the act of 1872 now con- 
tained in section 2335, requires “all affidavits required to be made 
under this chapter” to “be verified before any officer authorized to 
a administer oaths within the land district where the claims may be 
situated.” No provision was made for the execution of these affi- 
davits outside of the land district or by agent. That corporations 
were intended to be admitted to all the benefits of the mining laws, 


including the right to locate and obtain patents for claims, i is clearly 


‘shown by that part of the act of 1872 now contained in section 2321, 
as well as that part of the act hereinbefore mentioned and now em- 
- bodied in section 2325, 7 
The Supreme Court of the United Ste in rthe case of McKinley | 
». Wheeler (130 U. S., 630, 637), so held in a case where the right of a 
sonrscen to make a mining location was questioned. By the act . 


approved January 22, 1880, Congress authorized applicants for ~— 


patent, not resident of or within the land district where the claim is 
oem to be repented in the making of iui affidavits by 
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ar his, Ree or ae authorized pent » Prior is that alate aonporations 


applying for mineral patents or filing acverse claims under the pro- 
visions of the mining laws, whether -“ residing” within or without — 


_ the land district, would, under the contention of appellants, have been. 


the proceeding by a duly appointed agent within the district, and _ 


unable to execute applications for patents or adverse claims and 


would have been deprived of the benefits of the mining laws. After 
the enactment of the law of 1880, supra, corporations presenting min- 
.. eral claims could, under the contention of appellants, have only. ob- 


tained the panatite of such laws if not residents of or within the land — 
district, because only in such cases was there express authorization 
to be Eoprecécted by agents. Subsequent to the enactment of the law 


of 1882, supra, according to the contention.of appellants, corporations 


could only assert adverse claims where their residence was without 
the limits of the land district and where they were represented. in 


_ prior to the enactment of the acts of 1880 and 1882, swpra, corpora- 


tions, under the contention made, could not have obtained the bene- 
fits of the general mining laws at all, because there was no statutory 
authority for them to act through agents and they could not act as-_ 


corporations through their officers, This contention is obviously in- 


a 


correct, for Congress expressly recognized the right of corporations 
to ‘apply for and obtain mining patents, in sections 2321 and 2825, 


hereinbefore cited. Having accorded the corporations the right to 
locate mining claims and apply for and obtain patents thereupon it 
must necessarily follow that Congress contemplated that they should 
have the right to protect their interests in mining locations through 


the assertion of adverse claims under section 2326. It is evident from 
- consideration of the mining laws that it was the purpose and intent — 


of Congress that corporations should be permitted to enjoy the full — 
benefit of those laws and that same might be obtained, as would 


- necessarily. be the case with corporations, through the acts of their 


officers or agents. This view is supported by the contemporary con- 


struction and administration of the act.of May 10, 1872, supra, for 
in actual practice corporations did file applications for patent and 


adverse claims, verified by their officers or agents, which applications _ 


were received and-favorably acted upon by the Land Department 
and the courts between 1872 and 1880. | 
The Department is of the opinion, therefore, that a an ‘adverse claim | 


by a corporation, verified by its executive officer outside of the land 


district where the claims involved are situated but at its principal 
place of business, is within the meaning and intent of the law the 


act of the corporation itself. The adverse claims here involved are, 


therefore, held to be sufficient: under the statute, and the application 


for patent against which they are directed will be suspended until 


104 DECISIONS RELATING TO.THER PUBLIC LANDS. 


the suit or suits instituted thereunder “shall be settled or decided by 
a court of competent jurisdiction or the adverse claim waived.” - 

The decision of the Commissioner of the General Land One is 
affirmed. | 


a 
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ee OF SWAMP AND OVERFLOWED pene IN MINNESOTA. 
Lysrrucrions. 


Hecieaaae oF THE INTERIOR, 
| Geverat Lanp Orrice, 
| Washington, D.C, April 24 » 1913. 
‘REGISTERS AND RECEIVERS, | : | 
Cass Lake, Craoleston and Duluth, Minn. | 

‘Sirs: The instructions approved Tae 8, 1908 (36 L. ‘D. 477), 
February 29, 1912 (40 L. D., 488), and May 16,1912 (41 L. D. Ae fo) ae 
issued ae the act of May 20, 1908 (35 Stat. 169), are ee es 
revised and amended to read as follows: 

1. The act in question extends the State ae laws to two 
| classes of public lands in the State of Minnesota, namely, lands which ¥ 
are subject to entry and entered lands for which no final ‘certificates © 
have issued. Such lands are subject to the drainage laws to the same. 
extent and in the same manner in which lands of a like character 
held in private ownership are or may be subject to said laws. The 
provisions of this act do not extend to entered lands for which final 
_ certificates have issued. 

_ 9, Officially certified Lists showing the amount of the charges 
_ assessed against each smallest legal subdivision are required by sec- 
tion 2 of the act to be furnished the register and receiver of the land — 
‘district in which the lands affected are located as soon as the charges 
are assessed. It is provided in section 21 of the act of the State 
Legislature, of April 18, 1905, chapter 230, Laws of Minnesota, 1905, 
that the amount which each tract of iand shall be liable for shall bear 
interest from the date of the filing of the county auditor’s statement — 
showing drainage charges in the office of register of deeds, at the — 
rate of 6 per cent per annum until paid. > 

3. Section 3 of the act provides for the enforcement of sneie: 
against any unentered lands, or lands covered by an unpatented entry, - 
by sale of the lands in the same manner and under the same proceed- 
ings as such charges would be enforced against lands held 1 in | private 
ownership. _. * 

4, Under sections 5 and 6 of said act suieohaeets of anaes at such 
sale must have the qualifications of a homestead entryman, and not 
_ more than 160 acres-can be sold to any one purchaser under the pro- 

yisions of the act, even if he purchases land from the State. The 
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tracts must be purchased by legal subdivisions, but need not be con- 
tiguous.. The act makes provision for the issuance of patent to indi- 
vidual purchasers, but the law does not provide for the issuance of 
patent to the State for any lands bid in by the State. The State,- 
however, can sell the lands bid in by it to qualified individuals who 
may make the payments and submit proof of their qualifications, 
required by section 5 of the act of May 20, 1908, supra, to the register 
and receiver of the United States local land office, and pa secure. 
patent. under said act. 

5. One of the conditions of the act is that every paiehache at the — 
‘sale of the lands shall have the qualifications of a homestead entry- 
- nan, but, a previous entry under the homestead law will not prevent 
purchase at a sale of the lands in amount which does not exceed 160 
~ acres, including that previously entered, provided that his previous. 
entry did not exhaust. his homestead right: in other words, he may 
~ -—purchase such amount as he might then have entered under the home- 
stead laws, and without regard to the location of the land Perouse 
entered. | The tracts pir hee need not be in one body. | 

6. Affidavits as to qualifications or as to the status of lands which 
_ mnay be required of purchasers under these regulations may be exe- 
cuted before an olficer authorized to administer oaths - in homestead 
cases. : : | 
(i Per sons ehbe are ines owners of more than 160 acres are not 
. qualified to make a homestead entry in the State of Minnesota and 
therefore would not be qualified to purchase land-at a sale of lands’ 
under said act of May 20, 1908. It is held by the department that a 
person. purchasing land under a contract giving him right to 
acquire title, acquisition of which depends only on his own perforin: 
ance or default, is owner of such land and proprietor of it within. 


the meaning and intent of section 2289, United States Revised Stat- — 


utes. (See cases of Smith 2 v. POnEDrS, 82 Tas D., 226, and Hoye v. 
Burnett, 16 L. D., 562. yo | ; 
8. Purchasers ve any sale ate the act may make their purchases 
by agent or attorney to the extent permitted by the. State areneee | 
laws of sales of lands held in private ownership. __ | 

9. When a statement of the sale of lands-has been filed in your 
office in accordance with the provisions of section 4 of the act, you 
will at once make proper notes thereof on the records of your oe | 
and also furnish this office a copy of such statement. | 
10. Under section 5 of the act a purchaser at any sale of thentered 
~ lands will be. required to pay to the receiver of the proper district _ 
land office the minimum price of $1.25 per acre, or such other price 
as may have been fixed by law for such lands, together with the usual 

“fees and commissions charged in original entry of like lands under 
the homestead laws. cater for lands in the former Red Lake 
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Regervation are also required to pay the sum of & cents per acre to 


_- repay to the Chippewa permanent fund the cost of the drainage — 
survey thereof, as required by section 8 of the act of May 20, 1908. 


_ The price of the land under said act of 1908 is not affected by the 
provisions of the free-homestead act of May 17, 1900 (31 Stat., 179). 
11. Any part of the purchase money arising from the sale of 
unentered lands by the State which shall be in excess of the pay- . 
ments specified above and of the total drainage charges assessed 
against such lands shall also.be paid to the receiver before patent is 
issued. In the case of the gale of unpatented lands the purchaser 
must, under section 6 of the act, make similar payments, except so 
much thereof as has already been paid by the entryman; and in such 
case if the sum received shall be in excess of the payments required 
under section 5 of the act of May 20, 1908, and of the drainage assess- 
ments and costs of the sale, the excess shall be paid to the proper 
county official for the benefit of and payment to the entryman.  — 
12. Section 5 of the act provides for the. issuance of patent for 
unentered land to qualified purchasers at any time after the sale | 
when the proper payments have been made. Therefore no notice of 
the expiration of the statutory period of redemption is required to be 
given the United States; but in view of the fact that settlement on 
_ the land is permitted up to the date of sale and a settler has three 
months from date of settlement within which to replace his entry of 
record, no patent will issue upon such purchase until at least three — 
months after the date of sale, and the purchaser will furnish his 
affidavit showing that. no one is claiming the land by reason of 


settlement or occupancy initiated prior to the date of sale, Pur- — 


chasers of entered but unpatented lands will be required to give the 
notices of redemption required by the State drainage laws, but the 
usual final-proof notice required of homesteaders need not be given. - 

13. Unless the purchasers of unentered lands shall, within 90 days 
after the sale, pay to the proper receiver the fees, commissions, and 
_ purchase price to which the United States may be entitled as men- 
tioned above, and unless the purchasers of entered lands shall within 
90 days after the right of redemption has expired make like payments, 
any ‘person possessing the qualifications of a homestead entryman 
may pay to the proper receiver for not more than 160 acres of land 
' for which such payment has not been made, the unpaid fees, com- 
_ missions, and purchase price to which the United States may be then 
entitled, the sum at which the land was sold ‘at-the sale for drainage 
- charges, and in addition thereto, if the land was bid in by the State, 
interest on the amount bid by the State at the rate of 7 per cent per 
annum from the date of sale, and thereupon the person making such 
payment shall become subrogated to the rights of the purchaser to 
receive a patent for said land. When any payment is made to effect. - 
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such subrogation, the receiver to whom the money was paid shall 


transmit to the treasurer of the county where the land is situated _— 


the amount for which the land was sold at the sale for drainage 
charges, together with the interest paid thereon, if any, less any sum 
in excess of what may be due for such drainage charges if the land 
when sold was unentered. If the lands are Indian lands you will © 
deposit the price paid for the land and ¢ 3-cent drainage a to the 
credit of the appropriate Indian fund. 7 

14. In case payment is made as shows specified, you will issue the 
usual cash certificates and receipts. and forward the papers to this 
office, together with evidence showing the qualifications of the pur- 
chaser on the form (4-007) provided therefor in the case of a home- © 
stead applicant, modified as per form herewith. Should no objec- 


tion appear patent will issue in due course of business. 


15. There is no provision in the law which requires residence on | 
the land purchased under the act, or cultivation or amp revement 
thereof. 

16. In case a purchaser at a tax sale of entered. but anpatentad 
-Jand should find that the entryman had not complied with the land 
laws as to settlement, improvements, and cultivation; and such pur- 
-- chaser should secure the cancellation of the entry as a result of his 
contest, he would then have the night to acquire title to the land 

upon making payment as provided in rules 10 and 18, and making 
the showing as to qualifications provided in rule 12 hater. 

17. The law makes no provision for the redemption of lands by. a 
mere settler, and therefore only entrymen have the right to pay to 
the county olficials the drainage a piers to. the sale of land for 
-ponpayment of such charges. | 

18. To avoid confusion, A denen and cdattiet of rights 
it is hereby provided that no right of redemption, referred to in 
section 6 of the act, can be acquired by settlement or applications for 
_ lands which are sibiects to entry after the hour and date fixed for 
their sale under section 3 of the act of May 20,1908. All applica- 
‘tions for lands advertised for sale under said act received on or 
subsequent to the date of sale will be suspended until after the 
statement of sale, provided in section 4 of the act, is received, unless 
the applicant shall show by affidavit, duly corroborated. that he 
settled on the land in good faith prior to the beginning of the sale. 
You will reject all other such applications for lands which have — 
been sold prior to their reception. Persons claiming the right of — 
redemption by reason of bona fide settlement made on the land prior | 
to the date of sale will be required to make homestead entry and 
- acquire title under the homestead laws in addition to paying the 
State renee ee | 
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19. The United States and all persons legally holding cnpetented | 
lands under entries made under the public-land laws of the United - 
States are entitled to-all the rights, privileges, and benefits given by 
sald laws to persons holding lands of a like character in private © 
ownership. A copy of all notices, required by the State drainage 
laws to be given to the owners or occupants of lands held in private 
ownership, 1 is required by section 7 of the act to be given the register 
-. and receiver of the proper land district in cases where unentered lands 
are affected, and to entrymen whose unpatented lands are affected 
thereby. -The United States and such entrymen have the same rights | 
_ to be heard by petition, answer, remonstrance, appeal, or otherwise 
as are given to persons holding lands in private ownership; and all 
entrymen shall be given the same rights of redemption as are Bivens 
to the owners of land held in private ownership. | 

90. Section 8 of the act provides that entries and proofs may ss 
made and patents issued for all ceded Chippewa lands (except in 
the Red Lake Reservation), which were withdrawn under the act - 
of June 21, 1906 (34 Stat., 325), in the same manner in which 
entries, proofs, and patents for other lands are made and issued 
under the homestead laws, subject: to the payment of the purchase 
price fixed by law for such lands. Persons making final proofs on 
entries in the Red Lake Reservation will be required to pay 3 cents 
per acre in addition to the purchase price. originally fixed by law, 
except in cases where entry was made prior to November 10, 1906, the : 
date of the withdrawal under said act of June 21, 1906. — | 

21. The instructions of March 27, 1907 (35 L. D. , 481), are hereby 
revoked. You will note on the application and receipt in all.entries 
hereafter made the following: “ Subje ect to act of May 20, 1908. mo 


ae ae aac 
_ Frep ean 





Oh 2 SHA, 7 Commissioner. 
Approved, April 24, 19138: | pe 
- Lewis C. Laytin,  _ 
Assistant Secretary. 
| DEPARTMENT OF THE INTERIOR. 
_ HOMESTEAD ENTRY. 
U. §. Lanp OFFice, = Noy — 
APPLICATION. 
ee ee ee Se FEE ee Ce pie ah ete oe 
(Give full Christian name.) | . (Male or female.) | 
a Fe) Gli) es eee ene , do hereby apply to enter, under the 


(Town, county, and State) 
act of May 20, 1908 ai Stat; 400), Wesco. “section______- » township. pSeat= ai 


‘DECISIONS RELATING T0 THE PUBLIC LANDS. (109° 


range-..-----, --------meridian, containing ene acres, within the. 6A 


- land district; and I do solemnly swear that I am not. the proprietor of more 


than 160 acres of land in any State or Territory ; that J_____. wee nes 


(Applicant must state whether native born, naturalized, or has filed declaration of in- 
tention to become a citizen. If not native born, certified copy of naturalization or . 
declaration of intention, as case may be, must be filed with this application.) 


citizen of the United. States, STI A a eee. ~-; that my post-office 
(State whether the head of a family, married or unmarried, or over 21 years of age.) 
address. i: Seen eevee a natu ae ~~} that this application is honestly and in 
_ good faith made for my own benefit, and not for the benefit of any other person, 
persons, or corporation; that I am not acting as agent of any person, corpora- 
tion, or syndicate in making this. entry, nor in collusion with any person, cor- 
poration, o1 syndicate to give them the benefit of the land entered, or any: part 
thereof, or the timber thereon; that I do not apply to enter the same for the - 
pur pose of speculation, but in Sod faith for myself, and that I have ‘not directly 
or indirectly made, and will not make, any agreement or contract, in any. way 
or manner, with any person or persons, corporation, or syndicate whatsoever, 
by which the title which I may acquire from the Goverment of the United. 
States will inure in whole or in part to the benefit of any person ‘except myself. 
I further swear that. since August 80, 1890, I have not entered and acquired ~ 
title to, nor am I now claiming, wnder an entry made under any of the non- 
- mineral public-land laws, an amount of land which, together with the land now 
- applied for, will exceed in the aggregate 320 acres; and that I have not here- 
tofore made any entry under the homestead laws (except-.-.-_- spent tenes 


(Here describe former homestead: entry by section, township, range, land district, and 
number of entry; how perfected, or if not perfected state that fact.} 


pees eee oe) ; that I am well acquainted with the character of the land 
herein applied for and with each and every legal subdivision thereof, having 
personally examined same; that there is not to my knowledge within the limits 
thereof any vein or lode of quartz or other rock in place bearing gold, silver, 
cinnabar, lead, tin, or copper, nor any deposit of eoal, placer, cement, gravel, 
salt spring, or deposit of salt, nor other yalu:z able mineral deposit; that no por- 
tion of said land is claimed for mining purposes under the local customs or - 
rules of. miners, or otherwise; that no portion of said laud is worked for 
mineral during any part of the year by any person or persone ; that said land 
is essentially nonmineral land, and that my application therefor is not made. for 
the purpose of fraudulently obtaining title to mlneral land; nat the land is not 
occupied and improves by any Indian. 


ene sae ee cm. ce ctr HII SIE HONE td A de A NA A SR came ce a ere it AN SR ry say mm mar i, Se 


Sign here, with full Christian. name. 


Nore—The. remainder we the form is in accor dance with the usuel homestead 
- blank 4007. 


; An ie To authorize the drainage of certain lands in the State of Minnesota. 


Be it enucted dy the Senate and House of Repr esentatives of the United States 
of America in Congress assembled, That all lands in the State of Minnesota, 
when subject to entry, and all entered lands for which no final certificates have 
issued, are hereby made and declared to be subject to. all of the provisions of 
the laws of said State relating to the drainage of swamp or overflowed lands 
for agricultural purposes to the same extent and in the same manner in which | 
lands of a like character held in private ownership are or may be subject to said 
laws: Provided, That the United States and all persons legally holding unpat- 
ented lands under entries made under the public-land laws of the United States 
are accorded all the rights, privileges, and benefits given by said laws to per- 
sons holding lands of a moe chery in private ownership. 
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Sec. 2. ‘hat the cost .of constructing canals, ditches, and. other drainage works 
incurred in. connection with any drainage project under said Jaws shall ‘be 
equitably apportioned among all lands held in private ownership, all lands cov- 
ered by unpatented entries, and all unentered public lands affected by such 
project; and officially certified lists showing the amount of the charges assessed 
-against each smallest legal subdivision of such lands’ shall be furnished to the 
register and receiver of the land district in which the lands affected are lo- 
cated as goon as said charges are assessed, but nothing in this act shall be con- 
strued as creating any obligation on the United States to pay any of said 
charges. 

Sec. 3. That all charges legally assessed may be enrerced Sine any un-- 
entered lands, or against any lands covered by an unpatented éntry, by the 


sale of such lands subject to the same manner and under the same proceedings 


under which such charges. would be enforced eoniut lands. held in private 
ownership. . 

Seo. 4. That when any , ‘unentered lands, or any lands covered by an Sunat: 
ented entry, have been sold in the manner mentioned in this aci, a statement of 
such sale showing the price at which each legal subdivision was sold shall be 
officially certified to the register and receiver immediately after the eompleteu 
of such sale, © 

Sec. 5. That at any time after any sale of dnentated lands has been made in 
the manner and for the purposes mentioned in this act patent shall issue to the 
purchaser thereof upon payment to the receiver of the minimum price of one 
dollar and twenty-five cents per acre, ‘or such other price as may have: been 
fixed by law for such lands, together with the usual fees and commissions 
charged in entry of like lands under the homestead laws. But purchasers at a 
sale of unentered lands. shall have the qualification of homestead entrymen. 
‘and not more than one hundred and sixty acres of such lands shall be sold to 
any one: purchaser ‘under the: provisions of this act: ‘This limitation shall not | 
‘apply to. sales to the State, but shall apply to purchases from the State of. 
unentered lands bid in for the State. Any part of the purchase money arising 
from the sale of any lands in the manner and for the purposes provided in 
this act which shall be in excess of the payments herein required and of the 
total drainage charges assessed against such lands. shall also be paid to the 
receiver before patent is issued. } 

Sec. 6. That any unpatented lands sold in the manner and foe the purposes 
mentioned in this act may be patented to the purchaser thereof at any time after 
the expiration ‘of the period of redemption provided for in the drainage laws — 
under which it may be sold (there having been no redemption) upon the pay- 
ment to the receiver of the fees and commissions and the price mentioned in ‘the ~ 
preceding section, or so much thereof as bas not already been paid by the ~ 
entryman; and if the sum received at any. such sale shall be in excess of the | 
payments herein required and of the drainage assessmeuts and cost of sale, 
such excess shall be paid to the proper county officer for the benefit of and pay- 
ment to the entrymat. That unless the purchasers of unentered lands shall, 
within ninety days after’ the sale provided for in section three, pay to the 
proper receiver the fees, commissions, and purchase ‘price to which the United | 
States may be entitled, ‘as provided in section five, and unless-the purchasers of 
entered lands shall, within ninety days after the right of redemption has ex- 
pired, make like payments, as: provided for in this: section, any person having | 
the qualifications of a homestead entryman may pay to the proper receiver for. 
not more.than one hundred and sixty acres of land for which ‘such payment 
has not been made: First, the unpaid fees; commissions, and purchase. price to. 
which the United States may then be entitled;: rand, second, the-sum. at which | 
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the land was sold at the sale for drainage charges, and in addition thereto, if 

bid in by the State, interest on the amount bid by the State at the rate of 
seven per centum per annum from the date of such sale, and thereupon the per- 
son making such. payment shall become subrogated to the rights of such pur- 
chaser to. receive a patent for said land. When any payment is made to effect 
such subrogation the receiver shall transmit to the treasurer of the county 
where the land is situated the amount at which the land was sold at the sale for 
drainage charges, together with the interest paid thereon, if any, less any sum — 
in excess of what may be due for such drainage charge, if the land ee sold | 
was unentered. a 
Sec. 7. That a copy of all notices required by the drainage digs mentioned 

in this act to be given to the owners or occupants of lands held in private owner- 
- Ship shall, as soon. as such notices issue, be delivered to the register and re- 
ceiver of the proper district land office in cases where unentered lands are af- 
fected thereby and to the entrymen whose unpatented lands are included therein, 
and the United States and such entrymen shall be given the same rights to be 


_- heard by petition, answer, remonstrance, appeal, or otherwise as are given to 


persons holding lands in private ownership; and all entrymen shall be given 
the same rights of aeeemEnen as are given to the owners of lands held in 
private ownership. 

Src. 8 That hereafter homestead entries and final ee may be made upon 
all ceded Chippewa Indian lands in Minnesota embraced in the withdrawal 
under the act of June twenty-first, nineteen hundred and six, entitled “An act 
making appropriations for the current and contingent expenses of the Indian 
Department” (Thirty-fourth Statutes at Large, page three hundred and twenty- 
five), and patents may issue thereon as in other homestead. cases, upon the pay- 
ment by the entryman of the price prescribed by law for such land and on 
entries on the ceded Red Lake Reservation in addition thereto the sum of three 
cents per acre to repay the cost of the drainage survey thereof, which addition 
shall be disposed of the same as the other proceeds of said land. : | 

ia ies een 20, 1908. (85 Stat., 169.) 


‘JOSEPH WILLIAMS. 
Decided Aprit 25, 1918. 


Rear OF WaAv—Rrsmrvorr PAsEMENT—UNSURVEYED. Wana . 

The fact that an application for a reservoir easement upon unsurveyed lands; 
under the acts of March 3, 1891, and May 11, 1898, has been accepted and 
filed for general information, will not prevent the acceptance and filing for 

| general information oF a lilke application by a different party for the same | 
land, — 


LayYuin, Assistant Seeceia ye i _ 
This is the appeal of Joseph Williams eect a re of: the: 
Commissioner of the General Land Office, March 27, 1911, rejecting — 
Williams’s application, under the acts. of March. os 1891. ‘(28 Stat., 
1095), and May 11, 1898 (30 Stat., 404), for a reservoir. suearent 7 
upon unsurveyed land i in what apparently should be when the present 
surveys are extended T. 14 S., R. 9 as Montana meridian, Helena 7 
land district, Montana. | | 
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The Commissioner’s action was put upon the ground that July 22, 
1905, a map filed by the said Joseph Williams, the present applicant, 
together with John Lindsay, Cora L. Lindsay, John M. Steward, 
Emma Steward and Walter F. Steward was accepted for filing for 
general. information for a reservoir on identically the same location 
as the one now applied for, the survey being made by the same engi- 
neer, and for that reason, it not being shown that Williams had 
succeeded. to the rights of the other parties, the Land Department 
is without authority to grant the application in question. For the 

same reason it was held that the map constituting Williams’ S appli- 
cation could not be accepted for filing. | 

This Department can not assent to this view. Wiiterer might 
be said of the authority of the Secretary of the Interior to grant a 
right of way under said acts, upon surveyed lands over which there 
is a subsisting approved right of way under the same acts, it is 
entirely clear that in the matter of unsurveyed lands, the maps 
constituting the application being merely filed for general infor- 
mation, no sufficient reason exists in law or in any well-considered 

public policy, why they can not. be received for that purpose. 
The decision appealed from is accordingly modified with direction 
- that the map in question be received and filed for general infor- 
mation in accordance with the regulations 3 in such cases -taade and 
provided. a, : 


—— 


RECLAMATION—TIETON UNIT, ‘YAKIMA PROJ ECT—PAY MENT. 


- Postic Novice. 


‘pains OF THE Lyrerior, | 
Washington, D. C., April 25, 1913. 


The public nates for the Tieton unit, Yakima project, ‘Washing- 
ton, dated March 21, 1913 [42 L. D. 13), under the provisions of the 

Reclamation Act of a une 17, 1902 (39 Stat., 388), and acts amenda- 

tory thereof and supplementary thereto, establishing ‘a system of 
graduated payments under specific conditions, is hereby amended | 
by adding thereto the following paragraph: oo 

7. Owners of, and entrymen upon lands for which acceptable. water-right 
applications shall be her eafter filed in accordance with the ter ms of any public . 
notice now or hereafter in effect for said Tieton unit, may be admitted to the 
benefits of this public notice, and make payments according to the schedule 
herein, by complying with all of the terms ueseer as to reclamation and 


cultivation. | 
| Lewis C. eres 2 


Assistant Secretary of the Interior. 3 
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- Decided April 28, 1918. 


SETTLEMENT—RESIDENCE WitHour CULTIVATION ‘oR IMPROVEMENT. om 
“Merely remaining upon public land without bona fide cultivation and reason- 
~ ably diligent effort in the way of improvement, is not the maintenance 
of. such a settlement as the law contemplates shall:reserve a. tract from 


other appropriation—especially at the hands of a DHOE claimant who makes ws 


i. first application to enter the same, 


ADVERSE: CLAIMANTS FOR PUBLIC. ‘Lano, : 
| _ Where al claimant for a. tr act of public land’ appeals to the letter of the law | 
as against an adverse claimant, he must himself stand or fall by me letter 

of the statute. : 


: Lavin, Assistant Sains 
Samuel B. Stephenson has appealed fom the Sieciaion: of “he : 
Commissioner of the General: Land Office, dated February 29, 1912, 

affirming the action of the local officers and rejecting. ee homestead 
application, filed on May 26, 1909, for lots 6 and 10, 4 SW. 4, 
SW. + SE. 4; Sec. 86, T. 14.S., R. ‘14 E., S. B. M.,; Los a Gali. 
oe: according to. the plat. of resurvey. filed i in the local office on | 
May 24, 1909, and awarding said land to John S. Pashgian, under. 

the latter’ S hemestend application, filed on May 24,1909. | 
_ At the hearing before the local. officers, on Tulg 28, 1911, -both . 
Stephenson and Pashgian appeared i in person.and by oiaay: and 
submitted testimony. It.appears from the testimony that, during 


December, 1906, Pashgian inspected said land and, in February, 190%, . 7 | 


purchased, for $07 5, the possessory claim of one Katherine J ohnson, 
who had expended in the neighborhood of $100 in plowing around, . 
leveling, and clearing the tract. He at once made arrangements 


_ with his cousin, one Caspar P. Stone, to proceed with the work of 


reclaiming the land and authorized Stone to draw on him for $1,000, 
to be used in such reclamation. Stone bought a tent for $24, which 
- he placed on the tract, and posted notices of Pashgian’s claim at the 
corners of the land. Notice of Pashgian’s claim under the desert — 
land law was. also printed in a newspaper published at Imperial, 
California. In March, 1907, Pashgian purchased sixty shares of 
- water stock for which he paid $990 and secured the promise of the 
water company to deliver water in about two months. -He then had ~ 
constructed a ditch 8 feet wide and.18 inches deep along the entire 


-. south line of the land. The company failed to deliver the water, 


notwithstanding the frequent and urgent requests that 1t be delivered. . 
_ During August, 1907, he went upon the land and spent several hours. 


In discussing with his agent, Stone, plans for its improvement. and. 
reclamation. During this. visit, he wrote his name in eS letters: : 


upon the tent previously. erected by: him, - 
: 479° —voL 4218-8 ; 


114 DECISIONS RELATING TO THE PUBLIO LANDS. 


Stephenson werit on the land in Sei leuibees 1907, and saw Pash- 
- gian’s ditch and tent. It does not appear that he nade any inquiry . 
as to Pashgian’s connection with the land and evidently contented 
himself with a very casual examination. While he states that it was 
his first impression that the ditch built by Pashgian was for the irri- 
gation of the land to the south, he admitted that he learned, from an — 
examination made a few days afterwards, that this could ae be true, 
since the slope of the land was from the south towards the north. 
About October 1, 1907, he again went upon the land, repaired Pash- 
~ gian’s tent, which he occupied for a week, during which time he 


built a temporary: shelter of boards, brush, and canvas. Within a 


_ short time, Stone sent a man to the land to do some work thereon, 
which Stephenson forbade. Stephenson was then notified by Stone 
to leave the land, and refused to do so; thereupon, certain proceedings. 
_ were had in the local court, as result whereof Stephenson was left in 
possession. While the suit was pending, Pashgian had a comfortable - 
house built on the land. At first Stephenson objected to the erection 
of the house, but finally consented to its being built, after notifying 
_ Pashgian’s agent that he would claim the structure. The house was 
occupied for a short time by a party who was engaged for three and 
one-half days in leveling a part of the land for Pashgian. Stone and 
Stephenson then had an altercation, which resulted in Stone and the 
employees of Pashgian being driven from the premises at the point 
of a pistol. Not long after, Stephenson moved into the house built by 
| Pashgian, where he has since resided. 7 
‘It is disclosed by the testimony that the land in controversy is a . 
_ part of what was known in the Imperial Valley as the “ Excess Strip.” 
The 1 impression, prevalent in that locality, that there were unsurveyed 
lands in the valley may have originated in certain erroneous maps 


= issued by the General Land Office which indicated a long and narrow - 


strip. of unsurveyed land, running north and south, including the 
Sunset Spring whose nae was, however, clearly shown by the orig- 
inal survey of lands in this vicinity, ee in 1856. The Department. 
has had frequent occasion, in other cases arising in the Imperial Val- 


ley, to refer to the confusion that resulted from this error of the maps. 


with reference to alleged unsurveyed areas in the Imperial Valley. 
When settlers began to seek lands in that section, all of the monn- | 
ments of the original survey had disappeared and several private sur- 
veys were executed in an effort to define in terms of that survey claims 
asserted to public lands. These private surveys indicated a strip of. 
unsurveyed land lying between T. 14 S., R. 19 E., and T. 14 S., R, 15 
E., which was the “ Excess Strip” above referred to. Many eiterts 


ware made by desert land applicants to enter tracts in this strip under 


descriptions obtained by projection of the private survey lines to the 
east or west, which resulted in failure because the descriptions thus — 
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-secnred were identical with those of entirely different lands, under 
said private surveys, which appeared upon the land office records to 
be appropriated. When the resurvey of the Imperial Valley was un- 
dertaken by the Government, desert land entries were permitted 
therein as for unsurveyed land, but applicants were required to de- 
scribe the tracts desired by them according to the original survey. 

As to the land here under consideration, a description by the original. 
survey was an impossibility (see Herman H. Peterson, 40 L. D., 562), 


and it was likewise impossible to give any - description, except by | 
metes and bounds; yet applications which described lands in the so- _ 


called “ Excess Strip ” by metes and bounds were uniformly rejected 


by the land department (as it now appears, from a failure to under- — 


stand the situation), because the tract was not described in terms of 
the old- survey. Pashgian was thus, prior to the filing of the plat of 
the resurvey, in a position where he could have made a desert land 
entry only under an impossible condition, 2. e., by giving a de- — 
scription of the tract under the original survey. It is true that, in 
his purchase from Johnson and in his published notice, it was at- 
- tempted to describe the tract as the SW. 4 of Sec. 31, T. 14S. RB. 15 
K., but that subdivision, according to the so- toaileg: Sunset survey.’ 
7 ie of the private surveys above referred to, was an entirely different 
iract of land, and the SW. 4 of said section 31, according to the origi- , 
~ nal survey of 1856, appeared of record, at. that time, as embraced in 
an entry which has since been adjusted to other Iona. To add to 
the perplexity of his situation, Pashgian was advised by his attorney, 
prior to the filing of the plat of the resurvey, that he was disquali- 
_ fied to make a desert entry, he having previously held by assignment. 
a desert entry for 40 acres. This is the explanation of the fact that. 
Pashgian | subsequently apphed to make homestead Ey as: ae 7 
stated. . | 
> Pashgian would, ghaoretically. have been in better position to urge 
his superior legal fina to the land had he applied. therefor under 
a metes-and- bounds description; but the Department is not disposed | 
to hold that he lost any substantial claim to its consideration in fail-~ 
ing to do that which had been repeitedly held to confer no right » 
whatever. | 
— Upon consideration of this record, it thus appears that Pashgian, 
having paid a valuable eelceatian for a former claim to the land, 
made expenditures looking to its reclamation far in excess of the. 
requirements of the desert land law, as to the three annual proofs, 
made every reasonable effort to define and give notice of his claim, 
and that his failure to have his entry placed of record resulted from 
causes beyond his control, the result of unfortunate and chaotic con- 
ditions in the Imperial Valley, and from no laches on his part. On 
| the other hand, Stephenson who, if he ag not know, could have easily 
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ascertained, as he soon did ascertain, all the facts with reference to 
Pashgian’s claim, is before the Department asserting a legal right 
based upon settlement and urges that there was, at the time his own 
claim attached, no law under which the Department can now recog- 
nize any legal. right to the land growing out of the placing of valu- 
able improvements: thereon by a desert-land claimant. Obviously, 
Stephenson is in no position to assert any claim to equitable con- 
sideration, having gone advisedly and with his eyes open upon this 
tract, to which Pashgian was asserting claim under circumstances 
that entitle him to equitable relief, unless the law forbids. 

From the date of Stephenson’s settlement to the hearing before the 
local officers, nearly four years elapsed.’ During this time he had . 
made a yearly attempt to raise a garden from waste water flowing — 
from the land to the south; that this cultivation was merely colorable — 
is obvious. In that hot and arid desert, water is a prime necessity 
for any agricultural use of land and it is not suggested that Stephen- 
son owns a water right or has ever made an attempt to secure one. | 
Though he claims to have expended $150 during the fall of 1908 in 
leveling about 30 acres, he expended nothing during 1909, 1910, or 
1911 to render the land suitable for an agricultural home. — 

The mere remaining upon public land without bona fide cultive:. 
tion and reasonably diligent effort in the way of improvements is not 
the maintenance of such a settlement as the law contemplates shall 
reserve a-tract from other appropriation, especially at the hands of a 
prior claimant who makes first application to enter the same. A 
settler has no more right, under the homestead law, to segregate land 
from the public domain, without compliance with the requirements 
of that law as to araproveinent and cultivation than has a homestead 
entryman; and where a claimant appeals to the letter of the law as 
against another claimant he must himselt. stand or om by the letter 
of the statute. | : 

The Department i is eoneieed: that oe the Sioenhin slat of 
survey was filed in the local office Stephenson had maintained no 
such legal settlement upon the land in controversy as the law: re- 
quires; whatever claim to equitable consideration may be his is sub-- 
ject to the claim of Pashgian, which was ‘prior in Pent of time and 
was first asserted in the local land office. 

The Department does not concur in the Commissioner’s “Sabeostion 
that Pashgian be now allowed, at his option, to make desert. land 
entry as was his original purpose. On the contrary, he 1s asserting a _ 
homestead claim to the land before the Department and ane at 
the hearing that it was his purpose from the beginning to make the 
land his home. He should be permitted and required to do. this. 
With this modification the eaONs below are affirmed. 
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"STEPHENSON Vv. ‘PASHGIAN, 


Sotan fis rehearing of dsnusnental acai of April 98, 1913, 49 
L D., 118, denied by First Seeetant ee pre Jones, aL une 26, 1913. 


_WEATHERSPOON v. DOYLE ET AL. 
Decided April 29, 1918. _ 


CoNTEST, ceeeeneiae: AND APPLICATION FILED SIMULTANEOUSLY. 
An affidavit of contest has no ‘effect until filed in the local office; and where 
left with the officer before whom it was executed, to be transmitted to the 
local office for filing, and such officer files in that office simultaneously the 


affidavit of contest, a relinquishment of the contested entry, and an appli- _ 


cation to enter the land, the relinquishment and application take prece- 
dence, notwithstanding inoy were executed subeetucatly to the affidavit 
of contest. ; 4 | . _ 


Laytin, Assistant Secretary: | | 
_ This case involves desert inside entry 010423, made April 1 17, 1912, 
by George B. Doyle, for the SW. 4 NE. 4, Ww. SE. 4, Sec. 9b. and 
NW. 4 NE. 4, Sec. 36, T. 7S. RB. 46. E., W. M., Ta, Grande, Oregon. - 
| ee 22. 1919, W. ‘Weatherspoon executed a affidavit of contest 
against said sane charging the nondesert character of the land and 
that. the: entryman had no adequate water supply. The affidavit was 
executed before a notary public who was in the office of and was an 
agent for United States Commissioner H. A. Clemens. April 23, 
1912, Doyle executed a relinquishment before United. States Com- 
missioner H. A. Clemens and on the same day Henry E. Smith exe- 
cuted an application. to make homestead eniry: for the land thus | 
relinquished before the same officer. 7 7 - 
_ The contest affidavit, the relinquishment ond the application: to 
enter were all left with sald Commissioner, who at the request of 
all the peeves was to deliver the papers to the local office. The 
Commissioner “ in apparent fairness to‘all,” as stated by the receiver, 
filed the three papers simultaneously. The register and receiver 
rejected the application to contest and on appeal the Commissioner 
of the General Land Office, July 9, 1912, affirmed that action holding . 
under the authority of Giltner v. “Huestis et at. (14 L. D., 144), that - 


since the relinquishment was accompanied by an application to enter 


~ filed simultaneously with an application to contest, the contest: affi- 
davit could not be considered and was, therefore, rejected. - 
“Ibis true, as contended, that the contest affidavit was first executed, 


but, as stated, it was not filed in advance of the relinquishment but | 


at the same time. | 
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It is charged in the appeal that the United States Commissioner 
endeavored to sell the improvements on the land so that Doyle, the — 
desert-land entryman, “could get his money back,” and to effect 
that purpose held the contest affidavit instead of immediately trans-. 

- mitting it to the local office when it would have been filed in advance - 
of the relinquishment. This may be true, nevertheless since the con- 
test was filed at the same time the relinquishment and Smith’s 
application were filed, the application to enter took precedence. 

A contest affidavit ie no efficacy whatever until it is filed in the 
local office. It may antedate a relinquishment and its execution may 
be known to the entryman, who by reason thereof relinquishes an 
entry; but if not filed in local office prior to the filing of relinquish- 
ment to the land in the local office it will not be effective. | 

The action appealed from is affirmed. _ 


4 
é —— 


STATE OF IDAHO v. NORTHERN PACIFIC RY. CO. 


Decided April 29, 1913. 


SoHOOL INDEMNITY SurEort0on——-LANDS Wrrain RESERVATION, 
‘Under the express terms. of the act of Febr uary 28, 1891, a selection of lands 
in lieu of sections 16 and 36 lost to the State’s school grant by reason of 
being embraced in a reservation of the United States “may not be made 
within the boundaries of said reservation,” notwithstanding the State may 
have applied for survey of the township within which the selected: lands 
are located, under the act of August 18, 1894, prior to their inclusion in 

— the reservation. | : 

APPLICATION FOR SuRVEY—FILINe WITH ComMIssIonEn. 

An application by a State for the survey of a township ‘under the act of 
August 18, 1894, has no effect as against other applications to appropriate 
lands within the township until it is received by the Commissioner of the 
General Land Office, and. has no effect as against the United States until 

| proper selection of the lands by the State. | 

_ Errect or SELEction UNDER THE Act or Marcu Vs 1899. 

A pending selection by the Northern. Pacific Ry. Co. under the act of March 2, 
1899, is a “prior valid claim” within the meaning of the excepting clause 
in the proclamation of November 6, 1906, es piehing the Coeur d’Alene 
forest reserve, now Clearwater National Forest. 


| Lavin, Assistant Secretar ye 


The State of Idaho appealed from two jecdiaes of the Commis- 
‘sioner of the General Land Office of August 23, 1910, and on review 
December 20, 1910, rejecting State’s school indemnity selection 02851 
under act of Rebruary 28, 1891 i Stat., wae for lots 2 and 3,.8. 4. 
NE. 4, SE. + NW. 4, SE. 4 SW. 4, and SE. 4, Sec. 3, and other lands, 
in Secs, 19 and 30, T. 42 N.. R. 4 E., B. M. , Lewiston, mano in lieu 
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of parts of Secs, 16, T. at N., R. 11 E., oad other lands desettied: in 


7 said list. Both he base aad sslsciad lands are within the Coeur 


d’Alene Forest Se! now Clearwater National Forest, in | sald 


district. 


_. The case arises s from satiated of the State rat act of manic 
18, 1894 (28 Stat., 394), for survey of T. 54 N., R. 4 E., dated July 5, 
1901, filed in office of the Surveyor-General for Idaho July 8, 1901, 


panemibed to the Commissioner of the General Land Office J uly 10, 


1901, and received at the General Land Office July 15, 1901. Formal 
notice of withdrawal of the township under act of February 28, 1891, 
supra, did not issue from the General Land Office. until January 30, 


1905. The State selection was filed August 17, 1909, within sixty ma 


days after filing of township plat of survey in the local office. | 

In meantime, March 21, 1905, the township was withdrawn for in- 
clusion in proposed Shoshone Forest Reserve, and by proclamation 
of November 6, 1906 (84 Stat., 3256), included in Coeur d’Alene 

Forest (now Clearwater National Forest), by procmeion effective 

‘July 1, 1908. 

' The (Coumisonee. s decision of December 20, 1910, also sustained 
a selection list, No. 33 (02710), by the Northern Pacific Railway Com- 
pany, filed in the local office July 11, 1901, under act of March 2, 1899 
(30 Stat., 993), for some of above-described land—to wit: unsur- 
veyed E. 4 NW. 4, E. 4 SW.-4, Sec. 19, and SE. 4 SE. 4, Sec. 30. 

The Commissioner’s decision, so far as it rejected the State’s claim, 
is on two grounds: (1) That. the base and the selected land being in 
the same township, the selection violated act of February 28, 1891, 
— supra; (2) relinquishment. of the base land was without authority of 
law. The railway company’s claim was sustained on the ground that 
the State did not make a proper selection of the lands within the 
preference period, so that they were not reserved by force of the act 
of August 18, 1894, supra, and not being reserved nor excepted by the 
executive proclamation establishing the Coeur. d’Alene Forest Re- 
serve, the company’s list, rearranged July 26, 1909, to conform to the 
township plat of SUEVOY, attached, the act of March 2, 1899, was com- 
plied with. | 
The Solicitor for the Department of eee filed a brief in ~ 
the Department urging the claim of the Forestry Service that these _ 
lands be preserved for forest use. The railway company has filed 


_. briefs supporting the decision of the Commissioner as to validity of 


its claim. — | 

| The enone S aeceiour so far as it rejected the Stats selec- 

7 tons, was correct, without reference to the grounds on which that. 

~ action was based. By plain terms of the act of February 28, 1891, 
supra, such selections, in lieu of sections 16 and 86 embraced in reser-— 
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vations of the United States, “may not be made within the boundaries 


of said reservations.” This alone is conclusive against the State’s 
claim. The fact that the State had applied for survey of the town- 
ship under act of August 18, 1894, sugra, before inclusion of these 


lands in the Coeur d’Alene Forest ‘Reserve, does not affect the case. 


It is true, the Department has often held that a reservation in favor 
of the State under act of August 18, 1894, swpra, attaches from date 
of the application for survey, regardless of failure ‘of the Commis- 
sioner of the General Land Office to cause notation of such with- 
drawal on records of the local office. (Thorpe e¢ al. v. State of 
Tdaho, 35 L. D., 640; Williams v. State of Idaho, 36 L. D. , 20.) Such 
reservation is effective only against other appropriation. It does not 
hold against the United States, and at any time before a proper 


_ gelection by the State, the President may withdraw lands so reserved,. 
for forestry purposes. (Opinion, Attorney-General, January 30, 1911, 


39 L. D., 482; Heirs of Irwin v. State of Idaho e a, 38 L. D., 219. y 
The State’s claim must stand, if at all, on the act oe August 18, 
1894, supra, which provides: | | 
It shall’ be lawful for ‘the governors of the States of . . Idaho to souls 
to the Commissioner of the General Land Office for the survey of any township 


or townships of public land then remaining unsurveyed in any of the several 
surveying districts, with a view to satisfy the public Jand grants made by the 


several acts admitting the said States into the Union to the extent of.the full © 


quantity of. land called for thereby ; and upon the application of said governors 
the Commissioner of the General Land Office shall proceed to immediately notify 
the Sur veyor-General ‘of the application made. 


The procedure i is plainly pointed out by the statute that the eos . 
cation shall be made to the Commissioner of the General Land Office, 


and when received by him he directs the Surveyor-General to make 
survey of such townships. In the present case, the application was 
filed with the Surveyor- -General, addressed to him and to the Com- 


Pe missioner. of the General Land Office. Tt could have no. effect as 


against other applicants to appropriate the land until it reached the 
Commissioner of the General Land Office. 


This was a statute granting a special privilege as sais sie | 


seeking to appropriate public lands. It was held by Judge (now 
Justice ) Lurton, i in Campbellsville Lumber Co. v. Hubbert, 112 Fed., 
718, concurred in by J udge (now J ustice) Day, that: 


An attentive consideration of. the principle, of statutory construction te : | 
involved leads us to conclude that when a statute gives a new and unusual — 


remedy, and directs how the right to. the remedy is. to be acquired or enjoyed, 
and how. it is to be enforced, the act should be strictly construed; and the 
validity of all acts done under authority of such an act will depend upon a 
compliance with its terms. In respect to such acts the steps pointed vut for 
the acquisition, preservation aud enforcement of the remedies ‘provided should 
be construed as nee rather than optional. : 
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The court cited Sutherland | on Statntoty Construction, sections 454 
and 458, wherein the author states the law in such cases to be: 


“When a statute is passed ‘authori izing a proceeding which. was not allowed by 
the general law before, and directing the mode in which an ‘act shall be done, 
_ the mode pointed out must be strictly pursued. It is the condition on which 
_ alone a party can entitle himself to the benefit of the statute, that its directions » 

shall be strictly complied. with. Otherwise the steps taken will be void... . 
. Where legislation poiuts out specifically how an ract is to be done, although 
without it the. court Or officials under their general powers would have been 
able: to perform the act, yet as the legislature imposed a xpecial limitation, it 
must be strictly pursued. ... Enabling statutes, on the principle of expressio 
unius est exclusio alterius, idollediy: prohibit any other than the statutory mode 
of. doing the acts which they authorize. This is illustrated by the numerous 
cases where statutory rights and. remedies are given in respect to which the 
statute must be strictly pursued.. Where a statute in granting a new power 
prescribes how it shall be exercised, it can lawfully be exercised in no other — 
way....  Wherea statutory power or jurisdiction is eranted, which otherwise 
does not. exist, whether to a court or an officer ; and-in all cases where, by the 
exercise of such a power, one may be divested of his. property, the grant is 
strictly construed ; the mode of proceeding prescribed must be strictly pursued ; 
the provisions regulating the proceeding are mandatory as to the essence of the 
thing required to be done. ra Where a statute confers a new right, privilege 
or immunity, the grant is ‘strictly: construed, and the mode prescribed for its 
acquisition, preservation, enforcement and enjoyment is mandatory. 


Judged by these principles, the State acquired no preference right 
until the application-reached the proper: euicen; the > Commissioner of 
the General Land Office. a | 

The statute expressly declares that the lands shall be reserved from 
other appropriation from the date of the filing of the application. 
Certainly it could not be said that the preference right commenced to | 
run when the Governor of the State executed the application nor 
when he deposited it in the mail addressed to the Commissioner; 
neither would the ‘mere deposit of the application with some other 
officer of the Government, not pruthorizee ye law to- Tecelve it, create 
the reservation. _ 3 | 

- The Commissioner of the Gahanat fand Office i is by the act P sensd 
with its administration, and the provision 1s that: when the ‘applica 
tion is made— — | 
the Commissioner of the General Land Office shall proceed to immediately 
notify the surveyor- general of the ‘application made by the Governor | 
for the withdrawal of said lands,’ and the surveyor-genieral cae proceed to 
have the survey or. surveys: SO applied: for made. — a : 

How can the Commissioner proceed to meaty notify the sur- 

-veyor-general of the application until the application has been made 
~tohim? The statute saysthat the Governor may “ apply to the Com- 
missioner of the General Land Office for the survey.” And when 
this application’ is made to the Come ne then immediately 
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notifies the surveyor-general. It is quite clear that Congress never 
intended that the surveyor-general should have anything to do with 


the matter until he had received his directions from the Commis-- 


sioner, and that the Commissioner should never have anything to do 
with it until the application was made to. him, and that the reserva- 


tion or preference right should not take effect, as the statute says, . 


until “ the filing of the application,” which, taken in connection with 
the balance of the act, clearly means the filing of the application 
_ with the Commissioner—which, indeed, is the ablaion of the whole 


proceeding. 


Of course, if the State wishes to transmit the: ee eiion to ‘the 
Commissioner through the survéyor-general that would not invalidate — 
the application; but the point is that the proceeding is not initiated 
‘nor the reservation effective until the application is filed with the 
Commissioner. Were this not true, then the logical result would be 

that the preference right would run from the date the Governor 
signed the application. This would reduce the case to an absurdity 
for it would practically confer upon the Governor of the State the 
right to reserve public lands of the United States from all appro- 
priation under the public-land laws without any notice thereof what- 
soever to the officials charged with the administration of the law, or 
a record made for the benefit of the land department and of thé 
public who might be interested. | 

There are no records of the public lands kept in ‘the office of the 
surveyor-general. Those are to be found in the General Land Office; 
and. it is the Commissioner’s duty to see that proper records of such 
applications are entered there and in the local land’ offices for the in- 

formation of the public. | 
Qualified persons who desire to acquire public lands under the 
laws of the United States, in making an investigation to determine 
whether certain lands are vacant, unappropriated and unreserved, 
seek the records. This record could not be found in the office of the 
surveyor- general nor in the office of the Governor of the State, nor ~ 
in the Governor’s: mental operations, Not before the application 1S. 
filed with the Commissioner is there any record of 1t which is bind- — 
ing upon or notice to anybody. ? 

It is not necessary to consider, under the terms of t the statute, con- 
sidering the special privilege granted to the State in derogation of . 
the common rights of others, whether it would be competent for the — 
Department or the Commissioner to make a rule or regulation pro- 
viding that the application might be filed with the surveyor-general, 
and that this would create the reservation. The fact is that no such 
rule or regulation has ever been made. It is significant in this case 
that the application was not only filed with the surveyor- -general 
but it was addressed to the surveyor-general also. It thus seems that 
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the Governor proceaded upon he erroneous hose Stuhebly in view — 
of the fact that it was a survey he was applying for, that the appli- 
cation should be made to the a aaa and not to the oy 
nuissioner. | : | 
The. construction here placed upon the act is, as a 1 general proposi- | 
tion, in fact favorable to the States. If the States will simply fol- 
low the directions of the statute and file their applications directly 
with the Commissioner of the General Land Office there will be no- 
body but themselves who could possibly give out information of the — 
application, which might invite others to initiate claims to the land 
involved and thus. defeat the States. On the other hand, if the 
States see fit to transmit the application through some other agency 
and thus run the risk of the contemplated application becoming 
known, it can not well be heard to complain if it should become 
publicly known. In this respect, however, it may be said, in the 
| present case, there is no suggestion whatsoever that the railway com- 
pany had any knowledge or notice when it-selected the land, that an 
application for the survey of the land was contemplated by the State. 
It has been suggested that certain language in the case of Waskey 
». Hammer (223 U. S., 85, 93) militates against the view here taken. 
There is nothing in this suggestion. The court there simply held 
that a United States mineral surveyor is disqualified ‘under sec- 
tion 452, Revised Statutes, from making a mining location. The 
Department had. long so held. In the language referred to above, 
the court simply held that the words:of the statute, “ officers, clerks, 
and employees in the General Land Office,” included subordinate 
offices or branches maintained under the supervision of the General 
Land Office, such as the offices of the surveyors-general and the. local 
land offices. There can be no question of the correctness of that 
construction of the statute there being considered, but there is much 
difference between that statute and the one here andes consideration 
and the object sought to be attained in each; so also there is much 
difference between. the General Land Office ‘and the. Commissioner. 
of the General Land Office. The Commissioner is himself an officer 


- in the General Land Office, and when the statute provides that an 


application shall be made to the Commissioner of the General Land 


: Office, and then proceeds to provide what, shall be done by the Com- - 


missioner after the application has been made to him, it means that 
it must be made to him in Washington where his office is and not 
at Boise or any other place in the held where some - subordinate 
officer might be stationed. , i 
The railway company’s selection was duly filed before the Sales 


application for survey was received by the Commissioner of the Gen- 
eral Land Office. Where a selection is regularly made and the 


_ selector had done all that is required of him, a right attaches to the 
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land which precludes its entry, or appropriation by others. The 
_ President’s proclamation withdrawing the lands for national forest 
purposes, expressly provided that it should not affect lands “ covered 
by any prior valid claim, so long as the withdrawal, reservation, or 
claim exists.” -The railway company’ s selection for this land was 
existent of record at and prior to the forestry withdrawal, and 
the subsequent claim of the State having been finally disposed of, 
the railway’s claim became a valid one within the meaning of the | 
exception contained in the President’s proclamation. ‘The lands are 
therefore, properly disposable under the Tailway selection. — ‘The 
Commissioner’s decision, rejecting the State selection and sustain- — 
ing that of the railway. company against the forest reservation, is 


oe. 


— 


STATE OF IDAHO V NORTHERN PACIFIC RY. CO. 


Motion for rehearing of departmental | decision of April 99, 1913, 
42 L, D., 118, denied he Assistant Secretary Lays June 14, 1918. 


a 


"SURVEY OF ‘NATIONAL FOREST HOMESTEADS. 
-Rucuuartons. 


4 Department Or THE -Inrertor, 
 Gewrran Lanp Orrice, 
| | Washington, D. C., April 30, 1918. 
United en Surver Ors General: 
Sirs: An act approved August 10, 1919 (37 Stat., 987), re 
appropriations for the Department of Agriculture a me fiscal he | 
ending June 30, 19138, contains the following: ° sie 
For the expenditure under the direction of the Secretary of Agriculture for 
survey and listing of lands within forest reserves chiefly valuable. for agricul- 
ture and describing the same by metes and bounds, or otherwise, as required 
by the act of June eleventh, nineteen hundred and six, and the act of March 
third, eighteen hundred and ninety-nine, thirty-five thousand dollars: Provided, 
however, That any such survey and the plat and field notes thereof paid for out of 
- this appropriation shall be made by an employee of the Forest Service under 
the direction of the United States surveyor general, but no land listed under 
the act of June eleventh, nineteen hundred and Six, shall pass from the forest. 
until patent issues. 


An act approved March 4, 1913 (37 Stat., 828, 849), means simi- 
lar appropriations for the fiscal year sndine J une 80, 1914, contains 
the following provision: ie 


. Provided, That not to exceed $35,000 . : , may be Sean under the 
direction of the Secretary of Agriculture for the examination, survey, and plat- 
ting of certain lands now listed or to be listed within national forests chiefly 
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valuable for asnieatnie and describing such lands by metes and bounds, as 
required (by the acts of 1899 and 1906 above mentioned), and hereafter such ; 
surveys, and the plats and field notes thereof, shall be made by employees of. 
the Forest Service, to be designated by the United States surveyor general, and 


. - guch surveys and the plats and field. moe thereof shall be ed py the 
“United States sury eyor general. 7 


The provisions of the act of March 3, 1899 (30 ¢ Stat, 1098), differ : 

- somewhat from those of the act of Jane 11, 1906. They apply only 

to that portion of the Black Hills Forest Reserve as changed and en- 

larged by the proclamation of September 19, 1898 (30 Stat., aTee); 

which is in South Dakota, and are not considered herein. , 
Hitherto metes-and- bounde: tracts to be listed under the ‘act of | 

‘June 11, 1906, have, in general, been marked on the ground by and in 


a Manner customary with the Forest Service, and courses and dis- 


tances between markings obtained by methods more or less accurate 
but sufficient for the purpose. This was followed by a different 
marking, astronomical methods, accurate chaining, practically closed 
surveys, and critical’ examination. of tracts and settlements in rela- 
tion to prior surveys and vested rights, for use at final proofs. ‘Such — 
a survey and field notes thereof in proper form for. permanent 
records were only obtainable. ‘through your Sa instructions ap- 
proved by this office in each case. 

It is now proposed to have metes and bounds. surveys ‘for listings 
so made by the officers of the Forest Service that they may be used. 
as the surveys required at final proof under the act. The method of 
special instructions is adopted. | ie 2 be 

The following regulations, prepared with special Ponee to exist-— 
ing conditions, are issued for your guidance. In view of the ultimate 
purpose of such surveys made under. your direction, it is convenient to 
refer to them as entry surveys in sections 1 to 53 Ficeeat These regu- . 
lations will form part of your instructions in each ai and a ‘POpY. 
will be furnished to the executing surveyor. | 

1. The direction instrument is to be a transit with or svthont delat 
‘apparatus, or a solar compass, of approved 1 form, the least count of 7 
all arcs being one minute or less. — :* 


- Horizontal distances, as lengths of lines, connections, and sities -_ 


_ to objects noted will be returned in chains and links, and measured 
_ with the usual surveyor’s chain or steel tape of 66 feet, pelusted to 
standard and divided or graduated into 100 links. oo 
Approval i is extended to the use of long steel tapes in making meas- 
urements directly on the slope, including the use of slinemetors in the 
determination of slope angles, the slope distances to be properly re- 


duced to true horizontal distances for entry in the official field notes. 


The fact of the use of the long steel tape and clinometer metbod ig | 
required to be stated in the field notes, a 
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‘Kind and. description of instrument and measure ‘and their tests 


_ will be stated in the field notes. | 
_ Approval is extended to a restricted and proper use of the stadia 


-. method of measurement over surfaces that can not be accurately 


measured with the steel tape. You will require that there be included’ 
in the field. notes the record of the test of the stadia wire interval as 
often as once a week when used, and a statement in the notes of the 
essential features of every cia measurement, but not the detailed 
process of each reduction, | 

Offsets and well-conditioned triangulation. may be employed when 
necessary, and details and results must be recorded in the field notes. 

2, As required by statute, courses and bearings of all directions are 
- to be found by reference to a. meridian astronomically determined, 
and that they are so derived must be specifically stated in the field 

notes. They are not to be found directly or indirectly at any stage 
by reference to the magnetic needle. The meridian will be either 
determined or verified in connection with the specific survey in hand, 
or one already of record in your office may be used. From the 
meridian the compass bearings of directions, to the nearest minute 
of. arc, will be found by necessary: sustained angulation. The closing 
course of the survey thus obtained will be checked by direct reference 
to the meridian, and in case of discrepancy the series of courses will 
be examined and necessary correction made before leaving the field. 

8. The meridian may be determined by a transit instrument from 
any of the astronomical observations authorized for use in regular 
‘surveys, in order of preference for this work as follows: 

(a) Polaris at elongation, the latitude and star’s declination being 
known. The latter may be had from the “ Ephemeris,” issued an- 
nually by this office. The latitude may be obtained from an observed 
greatest or least altitude of Polaris by properly applying refraction 
and polar distance; also from a meridian altitude of the sun’s center, 
corrected for een and parallax, the declination being reducible 
from values tabulated in the Ephemeris when the longitude of the 
station is known with sufficient accuracy; also by account, that is, 
from the known distance, converted into are, north or Soutli of a 
oe whose latitude is known. | 

As tangency of the plane of collimation to ie apparent path of | 
the star is the phenomenon observed, time is required only for:con- ~ 
venience. It may be derived from values tabulated in the Ephemeris © 
by applying a part of the daily change proportional to the longitude 


of the station from Greenwich, and a small tabulated correction due, 


to the difference of the latitude of the station from 40°. | 
- Azimuth at elongation in any latitude within the range of tabula:- 
tion may be had by simple interpolation from values in the 


- nena 
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This method is the best and simplest, and is preferred. The only 
objection is that times of elongation are often inconvenient. Three ~ 
— other methods free from this objection, permitted in the regular sur- 
-veys, are given below. Their use should not be authorized, however, 
until your office is assured, through your instructions or other source, 
that the surveyor is practically familiar with them. — 

(6) Polaris at a known hour angle, latitude and declination Ship . 
known. This method requires that the error of the timepiece on local — 


mean time be known. The time may be obtained by one of three | 


- methods authorized for-use in regular surveys, namely: transit of | 
sun over a meridian previously determined, the equation of time 
being reduced from values tabulated in the Ephemeris; altitude ob- 
servation of the sun when refraction, latitude, declination, and equa- 
tion of time are known; or comparison with a standard time tele- 
graphic clock when the Jongitude of the station is known. — ~ 3 
The Ephemeris tabulates values whence the azimuth of the star — 
at any time at any station between latitudes 30° and 50° north may 
be found when the correct local mean time 1S known. This method 3 1s 
preferred next to the preceding. => | | 
(c) Sun at an observed altitude, refraction, latitude, and ‘aediax: 
tion being known. In reducing from the Ephemeris the declination 
at the instant of observation, local mean time and longitude must | 
be known with sufficient accuracy. 
(d) Sun at an observed equal altitude before and after noon, lati-. 
tude being known, and the change in declination in the interval: 
4, A single steearinalon of the meridian is not sufficient. A | 
second, independent, determination will be had and in case of dis- 
agreement exceeding two minutes, the series will be discarded and a 
satisfactory series obtained; otherwise the mean of the determinations 
may be used. | 


5. The record in the field notes of the twin observations, up to 


and including the resulting azimuth of the reference object andk final 
marking of the meridian, must also state and show the derivation of 
time, latitude, and longitude used in the reductions. Detailed com- 
- putations will be submitted on sheets separate from the field notes, 
which, after examination in your ie you will submit to this on 
- with the returns. 

| 6. Approval i is extended to use of a solar apparatus of oe | 
form, in combination with a direction instrument, for determining © 
meridians. Its use requires that the local apparent time and longi- 


tude be known with sufficient accuracy for reduction of declination — 


and the refraction in declination or polar distance. To be considered 


in adjustment, an apparatus must hold the true meridian within two 


minutes of are at all approved working hours with such an instru- — 
ment, before and after noon, the testing meridian. to be determined 
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fudependently: 3 in approximately the latitude of the work in Hand, 
_ by either of the three methods already mentioned. Such a test of 
recent date to the work i in hand is to be. recorded in the field notes. 
A partial test while the survey is in progress may often be had by an 
afternoon determination of a course ascertained in the morning, or 
vice versa, and such test should be of record. The action of the in- | 
_ strument and courses obtained should be checked by the angles of the 
survey independently read. on the horizontal limb. , 

In field notes there should be recorded the details of at least one Be 
the daily observations, that is, the local mean time and the latitude - 
and declination settings. If the latitude setting, which must be that 
given by the apparatus at the station, Is not the correct latitude, the | 
index error should be stated. 

7. A. corner will be aapcted at each dices in direction of the 
boundaries of the entry survey, and if within regular surveys, at 
each intersection with the established section boundaries as these exist 

on the ground, distances being noted to the nearest regular corners 
each side. 

The corners of a survey will be siaierot oneecauwaly beginning 
with No. 1. If within regular surveys, this number will be assigned 
_ to a regular corner, the same being a corner of the entry survey, or 

to an intersection with an accepted section boundary in good standing. 
In other cases the entry survey will be connected to the nearest corner. 
of accepted regular surveys in good standing if within 2 miles, 
otherwise to a locating monument within the same distance, the latter 
to be connected to the nearest corner of regular surveys if within 2 
miles; in either case the entry survey corner nearest to the point con- 
nacted will be designated No. t. The method of obtaining connections — 
will be stated in the field notes, whether by direct measurement, ran- 
~ dom line, or traverse, with details of the latter. | 

8. It is essential that these surveys, U unconformable to the regular 
system, be marked on the ground in the most permanent manner. A 
corner may consist of a durable stone not less than 24: inches long, 
set 14 inches in the ground, or a post of durable wood not less than 
8 feet long, 4 inches square, set 24 inches in the ground, or a tree or 
rock in place. If the'stone or post is longer ian the minimum 
length mentioned, the extra length will be set in the ground. As 
stone is preferred, a justifying remark should appear in. the field 


notes when posts are used. 


9, Corners will be neatly scribed or shisied on the sae ne the ~ 
claim, for instance, 3~-HES45, for corner 3 of Homestead Entry Sur- 
vey No. 45; a like marking will be placed on suitable bearing trees, 


| bearing Abieds, etc., with the usual symbols, B T, B R, ete. Fach 


_- corner or bearing point will be defined by a nail, arrowhead, or other 
distinctive mark, Distances to beari ing trees will be measured to 
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ees and scribings will be deep, and will saad eae with the : 
tree, with the B T as near the ground as possible, that the sane | 
-Inay retain the markings should the trees be cut down. | 
10. Memorials of charcoal, marked stone, charred stake, or ite | 
distinctive material will be buried at the corner point when prac-. 
; ticable, under the post or stone. 
11. A corner will be witnessed by a mound of earth or stone, and , 
additionally by two bearing trees (diametér to be expressed in 
inches) , rocks, or objects when such can be had within 200 links of 
the corner point, selecting those that will best coordinately desig- 
nate the point and in preference within the claim, and when these . 


are not available that fact ,will be recorded and pis eupyneds dis- 


tances thereto will be recorded in links. 


12.Clorner witnesses at intersections with established. sation ae — 


aries will be according to the regular closing section corner arrange- 
ments, forms, and dimensions—see forms 1 and 2, page 88 of the 
Manual: of 1902—due regard being” given to the direction of the — 
closing line, as in section 67, page 30. If figure 10, Plate IV, origi- 
nally prepared to illustrate positions for a north direction, be turned - 
about to correspond with the direction in which the closing line is 
being run, it will indicate a proper disposition of mound and pits — 
relative to the corner point. In case of oblique intersection, see sec-— 
tions 68 and 69, page 30, remembering always that the section bound-. 
ary is the line being closed to. Such corners will have the symbol 
© C in addition to the other prescribed markings, and will be in- 
cluded in the consecutive series of corner numbers for the entire 
enka la | | 
13. When corners at feiaadess in vanecnon of the boundary, not are 

intersections with established section boundaries, are witnessed. by a 
mound and pits (of which there should be two), consider those por- _ 
_ tions of figure 1, Plate V, which show the NW. and SE. corners of a — 
reservation, as modified to state pits and mound of the dimensions 
and in the positions stated in the following | corner description, and 
the diagram will then represent proper size and arrangement of wit- 
nesses for the conditions therein figured. In case of reentering angles 
the pits may be nearer the corner point, and in case of an interior 


angle less than 90° the pits. may have to be placed more remote. The = | 


mound will be placed. within the. boundaries of the tract. as. surveyed, 

diagonally from the corner point, as shown in the figure. | | 
_ Seta granite stone, | 26x10x8 ins., 16 ins. in the ground, over a stone marked 
with 4 cross. for cor. 3tof this survey, marked 3-~HES45 on Side facing the claim ; 
lo bearings, therefore dig pits, 2AX24512 ins., crosswise on this and the suc- _ 
ceeding course, 7 ft. dist.: and raise a mound of earth, 4 ft. BRC 4 2. ft: high, 
33 ft. dist., within the claim. | 7 


4T79° —vor 4218-9 
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14. A meander corner will have the mound, and‘pit if any, on 
line, and of. the dimensions and in position relative to the stone or - 
post indicated in figure 25, Plate IV. , : 

15. As it is not purposed to issue the Manual of 1909 for the limited 
use it would be in these surveys, you will prepare a suitable synopsis 
of the Manual sections mentioned, with sketches, in harmony with — 
the three for egoing a a and issue with the Special instruc- 
tions in each case. 

16. Where witness corners are . spingel ogee ‘conditions 
requiring them will be stated in the field notes. Such corners should 
be as near to the respective true points as those conditions, the method 
of construction adopted, and a regard for permanence will permit. 

There will be one on each of the two lines meeting at a true point for 
--corner. If such.a witness can not be established on line within three 
chains of the true point, some otber and suitable position will be 
selected within that distance and preferably on the tract. Witness 
corners will be in all respects as corners‘at true points would be, with 
the additional symbol W C plainly marked. All details of descrip- 
tion and of position relative to true porns are to be recorded i in the 
field notes. — 

Courses will run to and start’ b frota true oinhs for corners, ‘and the 


_ | field notes must definitely so indicate. | 


17. When connection to a locating monument. becomes necessary, a 
locating or mineral monument already established and of record in 
your office should be used if within 2 miles, it being desired to avoid 
unnecessary increase of disconnected reference points. Otherwise a 
locating: monument should be established within that distance, of the 
substantial form, with witnesses, mound, bearing trees, bearing ob- 
jects, etc., and in the position in the region, prescribed for mineral 
monuments, concerning which the surveyors of the Forest Service 
appear to have been instructed. Proximity to the survey in hand is 
not the prime requisite in determining the location of such a monu- 
“ment; regard should be had to its convenient future use.. When prac- — 
ticable it is desired, for obvious reasons, that the monument be con- 
nected by course and distance with other like monuments or surveys 
in the vicinity. _ 7 | . 
_ Except when a locating monument will not be required, you will | 
furnish the surveyor with a number in your series of such monu- 
ments for his use in connection with the specific survey should 
- occasion arise. If not used, the number may, in your discretion, be 

~ employed in connection with another survey. The letters US LM. 
and the number will be chiseled or cut on the side of the monument. — 
Full record of the locating monument thus established should ap- 
pear in the field notes, as to the circumstances requiring its erection, 
and its description, markings, position, bearings, and connections. | 





— 
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18. Corners or previously established monuments to which the 
entry survey is connected become by relation monuments of ‘the © 
survey, and as such should be left in good condition, oe, repairs being» 
described in the field notes. | 
19. Important natural topography should be noted aie the bound-_ 
aries of and within and near the claim, with special regard to timber, 
streams, and soil; also natural curlosities, as fossils or organic re- 
~< Mains; also gacieat works of art, as mounds, embankments, etc.; also 

improvements of every kind on the claim as to their position, tater e, 


extent, value, and character of permanence; also the position, nature, > 


and extent of easements held under statutes, as rights of way, etc.—in 
brief, all facts as to the claim and its surroundings ascertainable by 
survey should be noted and recorded. ee 

Heights of hills, ridges, and. banks of ae. depths of ravines, 
ascents and descents, size of paees and hike dimensions should be 
recorded in feet. : 

Inquiry and field examination should be made to a reasonable. 
extent as to the nonmineral character of the lands, and results stated 
in the field notes, especially when presumption to the contrary may _ 
arise through présence in the locality of known mineral claims, sur- | 
‘veyed or unsurveyed; for, if the contrary is asserted and maintained 
as to any portion at. any stage in the progecaings to patent, an 
amended survey will be necessary. © 

20. Field notes must state how and by what gable seduiees the 
surveyor identifies on the ground as authentic the locating monu- 
ments and corners of prior. surveys, used or referred to in the entry 
survey. If evidence found agrees with the description furnished by 
your office,a short form may be used; for instance, “ Which is a — 
granite stone, showing 10 ins. ane ground, marked and. wit- - 
nessed aS described. by the surveyor general”: *.: otherwise the full de-. 

- scription as found will be stated. Such agreement in description is 
not always or necessarily conclusive; and in cases of misclosure the — 
supposed corner may be spurious, or at least not official, and its 
position should be checked by lines run to undoubted corners. 

91. With other information you will furnish the surveyor with 
_ listed descriptions of all alien claims in ‘the neighborhood of the 
survey, to the extent of your records. But such information is not — 
necessarily conclusive or complete, and the surveyor will note the 
position of the survey relative to all near-by-and contiguous claims of | 
any nature as monumented on the ground, that. may come to his — 
knowledge, making connections and retracements necessary for the 
purpose, and state the owners’ names if known. | 

22, When a roadway through a homestead is exempted fon list- 
ing, it is not eld to defeat one entry to embrace tracts thus sepa- — 
rated. The tracts will be designated, “Tract A,” “Tract B,” etc. 
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The me of the road or roads ail constitute the boundaries of the 

tracts, and will be surveyed and marked as such, retaining one con- © 
secutive series of corner numbers for the entire survey. Alinement — 
of the boundaries intersected by the road will be preserved, and con- 
necting distances thereon between the tracts will be noted. — 

A road exemption from a tract to be described as in section 32, 
will require a demarcation of the boundary of at least the compo- 
- nents invaded by the exemption, as in the like case of a metes and 

bounds tract, requisite subdivision lines of sections involved being 
temporarily located preparatory thereto. And when field processes 
of such subdivisions render it convenient, other similarly described 
adjacent components may be included. “The survey will receive a — 


consecutive number in your series, and corners be marked accordingly. 


23, When a portion of a stream or other body of water is a bound- 
ary of the tract, the same will be meandered at mean high-water 
mark between terminal meander corners, by noting the general 
courses and lengths along‘the sinuosities, without monuments at each 
change in direction of the meanders so run.’ (Monuments at the 
- angle points would give the lines between them the character of a 

boundary, which would limit the tract and thereby deprive the appli- 
cant of the rights usually attaching to water frontage.) 
Also, in case it is intended to give an applicant the benefit of a 
water boundary and at the same time exempt a road along the bank, 
both sides of the road should be surveyed and monumented as herein 
prescribed, but in such a manner as to leave a strip of land to the 
applicant. between the road and the meandered line, that the strip to 
which the benefits attach may appear ee ‘the plat COREE to 
which patent is intended to issue. 

24. Determination of the position of the metes- and-bounds survey 

relative to accepted section boundaries as these exist on the ground, 
including intersections therewith, and to section subdivision bound- 
aries in certain cases, is incident to a complete survey. Without it 
segregations can not be made in your office when hereafter required. 


It may impose justifying retracements, and in some cases restoration .— 


resurveys and a limited section subdivision. Under normal condi- 
tions these will not be excessive. When extensive obliterations or 
gross inaccuracies in surveys are developed, the surveyor should make 
‘full report to your office through the proper channel, of conditions 
found and his. thorough search for corners and their witnesses of 
record, including memorials, and await your further instructions. 
After considering facts and records, you may find it advisable to 
connect the metes-and-bounds survey to a locating monument and the 
latter to the nearest identified corner of the regular surveys involved. 

25. The tract embraced in the survey must not exceed 160 acres 
in } area, OF 1 mile in length. If two or more contiguous , listings 
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are to be embraced in one entry, or in an entry and another “ addi- - 
tional” to it under authorizing statutes, the total area and length 
are limited as stated. | a 
In harmony with a recent communication fot ie japan in 
which the subject of proper widths and lengths of entry seus | 
was fully discussed, the following instruction is stated: 
| Any tract not exceeding 160 acres in area which may be contained. in a 


| Square mile, the sides of which extend in cardinal directions, is understood to 
be within the meaning of the law.. 


As it is also the instruction of the Forester in. ‘the Nation Forest 


~ Manual on Claims, etc., in effect February 1, 1912, and the applica- 
tion of the rule to four possible cases illustrated therein by sketches, — 
it is not expected that surveys will be presented that. you: may Ot 
- approve under the rule. 

- 96. A survey must not embrace lands patented, sis necessary 
retracements will be made to that end. Neither should it embrace — 
other claims, surveyed. or unsurveyed, or entered lands, unless with — 
the full understanding on the part of the applicant that an amended 
survey will be required, at his expense if necessary to eliminate con- 
flicts not proper to be included in patent. Parveys should be con- 
ducted accordingly. _ 

27. Conflict with another claim of any description will be ascer- 
tained by noting intersections with its boundaries, retracing the 
latter for the purpose, and ascertaining the peaune: and lengths 
of the boundaries of the conflict. . 

28. If the whole or any portion of the boundary of a ie suhdive 
. sion, not also a section boundary, constitutes the boundary of a metes _ 
and bounds tract, the same will be temporarily located on the ground 
in accordance with the principles stated on pages 21, 22, and 23 of 
circular of June 1,°1909, a copy of which should be furnished to the 
surveyor; and the field ne must describe in detail all random lines ~ 
and fallings, retracements, measurements, offsets, and processes inci- 
dent to such location, with the peculday course and length of the © 


_ boundary so ascertained: Corners of the survey which are also quar- 


ter or sixteenth-section corners will be additionally marked as such. 
_ 29, Should it be necessary for the completion of the survey to. 
restore any missing official corner, in its original. position always, | 
such restoration will be made according to methods of the stated cir- 
cular; and the field notes should. fully. describe an exhaustive search 
— for the missing corner, including memorials if any, and for each and 
all of its witnesses of record, as well as the method and: other details | 
of its restoration. | | 

30. Surveys will be aaa sti suspended or ‘abecaptsl regular 
_ surveys in all respects as within accepted work, including closing: cor- 
ners and antoree clone, in order that data may be available for segre- 
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gations heal’ suspensions be canidvad or surveys ¢ aes saa the 
- status of the suTVeys, as accepted, approved, unapproved, suspended, 
-etc., will be stated in the field notes in its proper connection. In those 
cases, however, connections will also be made to locating monuments 
or, in preference, to accepted official corners of the regular surveys in 
good standing, as if the suspended or unaccepted work did not exist. 
Should corrections subsequently be required of the suspended or un- 
accepted work, provision should be made at that time.for a noting of 
the position of the entry survey relative to the corrected work, sufii- 
cient for segregation purposes. : 
_- 81. Before leaving the field the surveyor should again read your 
instructions to ascertain that he has fully accomplished them. He | 
should also test his survey for closure within the allowable limit of 
one three-hundred-and-twentieth, or 25.links per mile of perimeter, 
and make field corrections if necessary. Tabular statements of lati- 
tudes and departures, showing errors of closure, will be stated in the 
field notes. Submitted with the latter, but separate therefrom, will 
be a computation of areas, preferably by double meridian or doable 
latitude distances. 

If on surveyed land the traverse and area computations will be 
separate for each section involved. In this case there will,also be 
submitted with the field notes, but separate therefrom, like traverses 
involving the several contiections, grouping with them in the traverses 
adjacent portions of the boundaries of the section and of the entry 
survey in such a.way that traverses of the closed figures thus to be 
formed may best reveal the sufficiency of the entry survey and its 
agreement with established section. boundaries as of record or re- 
traced. Such traverses must close within the limit stated. In case 
of.misclosure necessary and sufficient justifying retracements of the 
prior surveys should be made and used in the traverse submitted. 

32..Unless there are road reservations (sec..22), metes-and-bounds 
surveys are not required within accepted regular surveys in good 
standing when the tract to be listed is to be described by legal sub- 
divisions, or as a quarter or a half of a quarter- -quarter section or rect- 
angular lotted tract, or as a quarter or a half of a. quarter-quarter- 
quarter section or Eecumrulee lotted tract. But survey is required of 
metes-and-bounds eee to be included therewith in listing and’ 
entry, in which case statutory contiguity must be’ obtained by a pre- 


- liminary location of those regular boundaries that: are: also to bound - 


_ the metes-and-bounds tract. 

88. Manifestly, the execution of the survey must be subesa dents in 
dates to those of your instructions. The survey will be an actual, in- 
dependent survey made at the time in all its details, and not com- 
puted or compiled from former surveys official or otherwise. When 
discrepancies are developed, the prior surveys should be sufficiently 
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retraced, and details of the instrament and resulting correct courses 
and distanpes appropriately recorded in field notes. 7 
34. Field notes are to be prepared only on paper of the quality, 


size, and ruling in current use for regular surveys. They may be in 
writing or typewriting, in noncopying ink, using both sides of the - 


paper, and in. form for binding on the side. To. be acceptable they 
must be clerically neat, not crowded, unmistakably legible, and free 
from erasures,.corrections, or ‘nterlineations:- Cut sheets will not be 
accepted, or those upon which writing appears beyond the ruled mar- 

gins or within one-half inch of top or bottom edge. The sheets will 
be: temporarily bound by stitching or fasteners. admitting of removal 
without injury to ee papers wren Tuture binding in peck ‘is con- 
templated. 

From the abbreviations sungaeed by the Manual of 1902, you will 
list to the surveyor only those which are applicable and convenient. 
in these surveys, to the exclusion of all other abbreviations, and in- 
struct, and. when necessary illustrate their Pee and consistent use, 
especially in corner des¢riptions. = 

35. Field notes will have the following Snail arrangements: 

(a)- The title page should eventually contain information” of the 
character Bee. by the following form: | : 


[Acts of vate 11, 1906, Aug. 10, 1912, scat Mar. 4, 1918.1 


Frsup NovEes | 
“Ob. ° 
Homestead Entry Survey No. 506 
 gituated in the 
Battlement National Forest 
, 5 ws 4 ee | | eo 
| unsurveyed Section 30, a 11 South, Range 93 W. 
and | 
is ate aeaa Section 25, Township 11 ‘South, Range 94. W 
7 of the . 
Sixth Principal Meridian _ 
‘COLORADO. 
Survey executed — J obit T. Monroe (state official designation). 
Under special instructions dated August 15, 1910. 
Survey commenced September 20, 1910. 
Survey completed September 25, 1910. 
Applicant for listing, James Brasher. . 
Application. No. 704, dated June 27, 1910. 
~~ List No. , dated | 7 
(b) The caption on each page will be, for inane, Hosnusteap ENTEy. Sor- 
vEY No. 506 : CoLorano. 
— (¢) Brief preliminary - remar ks. deemed necessary by the Forest Ser vice, as: 
to applicant for listing and date and number of his application, etc., followed 
by reference to your special instructions by date, homestead entry sur vey num- 
ber, position of claim by- section, township, and range, and whether on surveyed | 
or unsurveyed lands, with name of national forest and the statutory authority, 
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namely, the acts of June 11, 1906, sae 10; 1912, and wane 4, 1913, as the 


- case may be. 


(d) Commencing date of survey, and establishment of meridian of reference, 
with full data and results, as hereinbefore specified. | 

(e) Record of retracements, resurveys, and restor ations ot specific lines and 
corners, with dates. © . 

(7) Temporary - ccna. of roe boundaries of legal subdivisions, with 
dates. 

(g) These preliminaries being eeeondua: then will. follow tha field Hotes: 
proper of the claim, commencing with corner No. 1, its full edescription, wit- 
nesses, bearing trees and objects, and connections. Record the magnetic declina- 
tion at this point, measured from the true meridian, time of day to be stated, 
and the resulting mean declination deduced by aid of a brief table of diurnal 
variations for. your district, which you will furnish, prepared from values 
tabulated in the Manual of 1894. Thence proceed with courses in consecutive 
order from corner to corner, around the entire tract, to the place of beginning. 
If a corner or boundary of the tract is identical: with a corner of or on a line 
of another survey,‘ or section line, or boundary of a legal subdivision, that fact 
should be stated. Descriptions of corners established and corners referred to or 
used ; connecting lines; full details of triangulation, offsets, and traverses and 
results; chainage to topography on liné; bearings. and distances to improve- 
ments and other objects; intersections with prior surveys and conflicts there- 
with—these will be recorded in order in their proper places as the survey 
progresses from corner to corner. The date of each day’s work will ‘appear. 

(11) Aveas in acres: (to two decimal places) of conflicts if any, portions in 
each section, and total area. | | 

(4) List and descriptions of iipravaments: with a ited values, 

_(%) Description of the tract.in respect of the character of the land, timber, 
water, use, and value for various paEpees auioer or noumnerat character 
to have specific mention. | : 

(4) Proximity of the tract to other like tracts, settlements, mining camps, . 
centers of trade, townsites, and to officially. surveyed mining or other claims 
‘and others not so surveyed but well known. 

(m) Such other matters relative to the claim and its surroundings as are 
deemed proper and necessary to a complete report. Then will follow the con- 
cluding date of survey and the official signature of the surveyor. | 

(n) Traverses - showing closing errors. 

(o) Final affidavit of assistants, to be made before an officer qualified to. ‘ad- | 
‘minister daths, or if one is not available, that fact will be stated and the 
affidavit made before the surveyor in his official capacity. | 

(p) Final affidavit of the surveyor, to be taken before an officer qualified to 
administer oaths and having a seal. The affidavit should Haye substantially 
the following form: . 

' I, John T. Monroe, (here state official designation), do solemnly swear that, 
in strict conformity with the special instructions of the United States surveyor 
general for Colorado, dated August 15, 1910, and the laws of the United states, 
I have well, faithfully, and truly, in my own proper person, surveyed a tract 
of land upon the application of James Brasher, No. 704, dated June 27, 1910, 
for listing under the act of June 11, 1906, the same to be known as Homestead 
Entry Survey No. 506, situated within the Battlement National Forest, in 
unsurveyed section 80, Township 11 South, Range 93 West; and surveyed sec- 
tion 25, Township 11 South, Range 94 West of the Sixth Principal Meridian, 
Colorado, and the related retracements and resurveys and section subdivisions, — 
which are represeuted in the foregoing field notes as having been surveyed by 


ped 
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me; and I further solemnly swear that all the corners of said survey have been | 
established and perpetuated in strict accordance with the stated special in- 
structions, and in the specific manner described in. the field notes, and that the 
foregoing are the original field notes of such survey. 

It is noted that the form: of certificate of assistants, final oath of surveyor, | 
and your approval, Form 4-679, may be followed, slightly modified, for these 


surveys. 


36. Plats will be » prepared on ane paper. at least: equal m 
weight and quality to that in current use for plats of mineral sur- | 
“veys, on sheets of the size and with border prescribed for regular | 
township plats, and to a suitably large scale in each case. The title 
may be brief and substantially as follows, for instance: es 
ee | Platof | ~~ # 

| Homestead Entry Survey No. 506 
| in the 
‘Battlement National Forest 
in 
Béstion 30 (unsurveyed) T. 1. S., BR, 93 W. 
and 
Section 2» (surveyed) T. 11 S., R. 94 W. 
2s of the 
Sixth Principal Meridian, | 
e COLORADO. 


ai. In addition to the entry survey in detail, with its acsoeinted 
-retracements and resurveys designated as such, section subdivisions, 
and connections, all “strictly conformable” to the field notes, the 
plat will also indicate near-by Surveys, claims, and ona topog- - 
raphy. 
88. If in a surveyed section; sition! subdivisions hou be shown - 
on the plat to an extent sufficient to indicate remainders of legal 
subdivisions invaded by the entry survey, but without areas and | 
without. lot numbers other than those already appearing on the plat 
of regular survey. After the entry has passed to patent, its survey 
and segregations created thereby will be shown with other patented 
areas on township plats subsequently prepared; and in these cases 
small portions of legal subdivisions consequent on segregations of — 
patented mineral claims, that may be included in adjacent lots 
created by the entry survey, should be included if the resulting lot 
is of proper form and.area. (See p. 74 of Manual of 1902.) 

89. The. status of surveys and protractions should be definitely 
stated on the plat; for instance, as patented, accepted, jh cae | 
surveyed, unapproved, etc., as the case may be. © - 

40. On the plat unsurveyed section lines will be indicated by brehent | 
lines, if their positions can be protracted with reasonable certainty. .. 
Surveyed section lines. will be full, with courses and distances as of | 
record, retraced, or restored. Mineral and other surveys may be 
shown in full lines, with corner numbers when advisable. Unsur- 
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veyed mineral or other claims, also section subdivision lines, will be . 
dotted. The entry survey Houndaries will be full and relatively 
~ heavier. 

Lines should be appropriate in character and ee simple in 


7 style and distinctive in size and form for the matters represented, that 


the plat may be correctly and easily read. Single-stroke letters and 
figures, not shaded, are preferred, to the exclusion of vertical. and 


Roman forms. 2 


41, In tabular form, as on regular township plats, there will be 
stated the prior and entry surveys, executing deputy or other sur- 
veyors, contracts, group numbers, and special instructions with dates, 
dates of surveys and of approvals. Also in tabular form, there will 
be stated the areas of conflicts, portions in each section, and total area. 
Following these tables will be stated the list by number and date 
when known, and the latitude, longitude, and mean magnetic declina- 
tion of and at some point of the survey, preferably at corner No. 1. 

Within the outlines of the survey will appear, for instance, H. K.§8. 
“ No. 506, with total area. 

49, Your certificate to the plat will have the: following general 
form, for instance: | | 

‘This plat of Homestead Entry Survey No. 506, situated in section 30 (an sak ‘ 
veyed) in Township 11 South, of Range 98 West, and section 25 (surveyed) in 
Township 11 South, of Range 94. West of the Sixth Principal Meridian, Colo- 
rado, is strictly conformable to the field notes of the survey thereof on file’ in 
this: office, which have been examined and approved. : 

43. Cooperative procedure of your office and that of the District 
Forester will be substantially as follows: 

That officer will forward to you a list of surveyors of the Forest 
Service, accredited as trustworthy and competent for surveys of the 
character above described, to whom, if you find 3 no objection, you will 
issue special instructions. | 
- 44, Upon receipt from the district forester of a request for instruc- 

_ tions for the survey of a given tract by metes and bounds, under the 
_ stated act of June 11, 1906, you will ascertain from the local land 

office the SeGre tian and the entries, agricultural, mineral, etc. _ 
whose boundaries may have to be pecbenized or respected. — You will 
also carefully consult the records of your office.. With his request for 

instructions the district forester will, in his discretion, transmit two 
copies of a preliminary plat and field notes. of the tract, together - 
with any other facts or information which he may be able to furnish, = 
which will be of service in preparing the instructions. 

45. From information thus assembled, you will prepare special 
instructions for the entry survey, assigning thereto the succeeding 
number in: your series of entry surveys, or if the series is not started, _ 
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commence with No. 87.. A number once assigned will not be used in 
_ connection with another tract or another application for the same 
tract. The instructions will be addressed to the accredited surveyor — 
_ designated by the district forester, or if not designated at the time, 


. the place for the name of the accredited . surveyor will be left blank, 


_ the same to be filled in by the district forester i in due course and your 
office advised, — | 3 | 
The instructions will be eee ea by a diagram toa ‘convenient 
scale, showing the assembled information, including courses, dis- 
tances, etc., of prior surveys, also the approximate latitude and longi- 
tude as shown by your records, the same to be corrected by the sur-' 
 -veyor according to the facts. Matters not conveniently representable — 
on the diagram, as brief corner. descriptions, and the conditions, 
- status, and ae oc of (pHor evey) should also be furnished to 
_ the surveyor. | 
46. You will refrain Poo instructing iad surveyor in any matter | 
strictly within the jurisdiction of the Forest Service. But it is in- 
tended that your instructions be such as are necessary, yet sufficient, 
-in each. particular case for a survey and returns in an respects ace 
ceptable at final proof. | 
When the surveyor may easily err, the special instructions should 


not consist merely of reference to or quotations from these regula- _ 


tions or the circular of June 1, 1909; but you will clearly set forth 
the details of requisite operations in the light. of conditions as far as 
known, and, in addition, frlly advise, as far as practicable, what 
should hedone if conditions are found to be otherwise. Your instruc- 
tions should be specific, sufficient, and special. | 
47. You will transmit two copies of the special ‘nsteichons and 
diagram and one of the two copies of the preliminary plat and field - 
notes, if such are furnished. by the district forester, to this office by 
letter, in which you will state the information assembled and discuss 
the special instructions in their relation to conditions presented. 
- Records will be consulted, the instructions examined, and one copy. 


thereof returned to your office as promptly as possible. You willthen | 


transmit the instructions as approved to the district forester, with the 
request that he cause the survey to be made in strict conformity there- 
with, and in due course transmit to your office the requisite returns in | 

prescribe@ form complete for your official action. The returns will _ 
consist of original field notes, two transcripts thereof, and plat in 

quadruplicate, with the associated papers already mentioned. 

48, It is expected that, in the majority of cases, there will be no 
complications or conditions not sufficiently covered by this circular. — 
For such surveys your instructions should be brief and formal. In 
many other instances the strictly special features will be quite simple. | 


j 
? 





a ee 
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Judiciously select these two classes, and transmit to the district for- 


ester the instructions and information therefor, without prior sub- | 
- mission to this office; but transmit a copy in each case for filing, and - 
in your letter state your action under this section. | a 


49, As returns are to be prepared by the Forest Service ander your 
direction,-it will be of manifest advantage in the cooperation, and it 
is SO suggested, that the district forester, after an entry survey is 
checked in his office for limits of closing and statutory area and 
length, submit to you a preliminary draft of field notes and pre- 
liminary diagram, sufficiently indicating contemplated - forms of 
returns. These you will at once critically examine, indicate needed 


changes in survey, field notes, and plat, and return promptly to that . 


officer, retaining. a sufficient copy for convenience in examining re- 


turns. Your consideration of the draft and diagram is expected to 
be complete, that survey and returns may not need further change. 


50. When received from the district forester, as above, the returns © 
will be considered m the usual order of busiviess in your office, unless — 
otherwise directed by this office, and when found to be satisfactory, 
will be officially approved and ined by you as usual, _ 

51. The original plat and field notes will remain in your files. 
The duplicate plat and one transcript of field notes will be trans- 
mitted to this oftice; they will be deemed to be the plat and field notes 
prescribed in the stated: act of 1906 to be filed by the entryman. 


Upon advice of this office, you will transmit the triplicate plat and — 
one transcript to the proper local land office for its files. At the 


same time you will transmit the quadruplicate plat to the local land © 
office, to be supplied to the entryman when he applies to make final 
proof, for posting on the claim as required by the act of 1906; this | 
purpose will be stated in your letter of transmittal. 
When the triplicate is transmitted, you will notify the district : 
forester thereof. 
—-§2.. With. your letter transmitting ‘transcript field notes and dupli- 
cate plat, you will inclose copies of any supplemental instructions 


you may. have issued. And when such instructions are requested 


by the district forester, concerning which you are in doubt, you will 
submit to this office a full statement of conditions affecting the ques- 
tion presented, and await advice. 

58. The cooperative procedure above. ened has refation mae 


to listing surveys intended as bases for individual entries. It does. 


not apply to surveys for listings of larger metes-and-bounds tracts. 


or tracts involving the extension of the regular system. 


54, By the stated act of March 4, 1913, the tinexpended pales of 


the appropriation. of $35,000, for thé current fiscal year, and a simi- 


Jar appropriation for the ensuing fiscal year, will be available also 


_ for surveys of lands already listed within national forests, 





_ 
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| In respect of such listings and entries based thereon, your attention - 


is directed to section 25 hereof and the construction therein stated of 


the statutory 1-mile limit. All instructions of this ollice inconsist- 
ent therewith are hereby recalled. 

55. After June 30, 1913, such surveys by metes and bounds—tnat 
is, lands already listed—as are intended for use at final proof under. 
. the act of 1906, will be made by employees of the Forest Service 
under your direction and these regulations. This rule applies also. 


- to metes-and-bounds entries of lands which, since entry, are exempted _ ee 


trom national forests, where the entryman is not, within the statutory 
- final-proof period, ‘allowed to amend his entry to conform to the 
usual legal subdivisions. 

‘Surveys: amendatory of sGaune listings, intended. as Sbaaes for . 
individual entries, including those to be bases for allowable amend- — 
ments of entries already made, are. ener covered by Eeeeome: 
sections. _ 

Surveys for final pr oof on entries based. or to be based on listings 
_ not made under the cooperation plan of the acts of 1912 and. 1913 
will be subject to the following additional regulations; namely, such 
surveys can embrace only listed and opened lands. They must | 
therefore be restricted to or within the boundaries of such lands as 
marked on the ground, or if not marked, to or within the boundaries 
intended by. the Forest Service in the listing. That this restriction 
is observed, and how, should specifically appear in the field notes, 
- with identifying descriptions of listing corners as found, and bear- 
ings and distances thereto when, for proper reasons, their positions: © 
are not occupied by entry survey corners. The listing corners have 
served their legitimate purpose when thé tract is identified, and 
should be destroyed after positions are noted, the facts being re- 
corded in the field notes. — 

The fact of entry will not require change i in foiind nieeibel, in 
_ section 35c, supra, of field notes, plats, affidavits, and approval; but 

the fact should be briefly mentioned in the preamble of the field 
notes, with name of entryman, local land office, serial, and date. é 
«56. Applications from entrymen for metes-and- Coane: surveys of 
their entries, received at your office subsequent to June 30, 1913, 
will be treated substantially in like manner as requests for instruc- 
tions from the district forester. In addition, however, to other _ 
relative information from the local land office (sec. (44), you will | 
obtain details of listings and. entries required in preparing special 
instructions in each case. “Duplicate field notes.and plats of most 
of the listing surveys already made are on file in this office, and will 
be transmitted on your request. 

Of the provisions of the stated act of 1913 you will advise ante 
men for whom surveys have been authorized by this office but in-| 
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structions. not issued by your office, also applicants in the case of 
entry-survey applications now pending in your office or filed therein 
prior to July 1, 1918, and allow them to modify their applications, 


if they so desire, to request that the surveys be made by the Forest 


Service under these regulations, and upon such requests you will. 
proceed as on applications submitted after June 30, 1913. Unex- 
pended balances of deposits for office work will be returned to de- — 
positors upon application and your usual accounting. | 

57, Although the status of entered lands is different from that of 
_ lands to be listed under the cooperative plan, matters requiring your . 
careful attention are not materially different, as surveys in each case 
must be sufficient for final proof. Therefore, reposing confidence in 
your judicious selection, you will proceed in these surveys also, as 
lireeted in sections 47 and 48 1 in pee of transmitting and submit. | 
ting special instructions. 

58. The preparation of returns being ceo videl! for as stated, the 
necessary office work in your office, connected with surveys under 
these regulations, will be performed By your ‘regular clerical force . 
without expense to entrymen. — 3 | 

59. A survey embracing lands proper to be entered and er 
to the exclusion of other lands, a sufliciently substantial and distinc- 


tive marking on the ground, and a concise but complete and correct | 


record are required. These regulations are designed to embrace all 
requirements necessary and sufficient thereto, It is to be expected 
that details not specifically prescribed herein will vary, but unless - 
obviously discordant therewith, they should not in general be re- 
garded by you as necessarily. subject to change (see sec. 49), or as _ 
a bar to your approval, thereby needlessly introducing delays ae 


‘ complicating procedure. 


60. It is desired and expected that you all cordially cooperate with 
the district. forester, and promptly acknowledge and respond to his | 
proper requests for instructions and information, that he be-not em- 
_ barrassed in his field assignments or office work. _ 

61. The first letter received from your office relative to an entry 
survey will be assigned a number by this office, which will also be 
assigned to all succeeding correspondence on the same subject. In 

: reporting action, please state the authorizing letter. When mention- 
ing a letter of this office, also state the date of your letter, if any, to 
_. which the office letter is reply; this is desired for convenient office 
reference, copies of replies to your letters poe filed therewith. 

Biss nespectoally; ; | 
F RED Daas Commissioner. 
Approved: 7 
‘Lewis C. Lariin, Aigisians Sahin 
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JOSEPH RUPLEY. 
| Decided April 30, 1918. 


| Risener DURING WINTER: Moneas—can sete CONDITIONS, ) 

Residence. during the winter months will not be required upon : a homestead — 

entry of land near the crest of the Sierras, where on account of its alti- 
tude, the severity of the weather, and the oe of the snow, it is not 
habitable core the . winter. 


Lavin, Ae Searesangs 
The United States Department. of Apriculture appealed from — 
. decision of the Commissioner of the General Land Office of June 29, . 
- 1912, dismissing a Government proceeding for cancellation of 
J omen Rupley’s homestead entry for N. $ SW. 4 and lots 8 and 4, 
Sec. 14, T. 12 N., RB. 15 K., in the PreoTage National Forest, ‘Sacra- 
mento, California. | 

October 20, 1902, Rupley made somesiad: entry, ene which 
the Com ee on November 28, 1910, directed proceedings on 
adverse report of a forest officer shag that claimant. has not 
established and maintained residence on the land. Hearing was 
regularly had, at which both parties offered evidence, and October 20, 
1911, the Iocal office found for Rupley,. recommending: the proceed- 
ing be dismissed. The Commissioner affirmed that action. 

The Commissioner reviewed the evidence at length and an ex- 
tended review of the evidence need not here be repeated. It shows 
that Rupley substantially improved the land, so that twenty acres 
of timothy grass was sown, and that he eeaied cattle thereon during 
the open season of each year. A portion of his family has been on 
the land continuously during the only period of each year that the 


land could be inhabited up to the date of hearing. This was his _ 


residence during such months. In the fall he would gather his stock 
and return with his: family to the lower lands about Smiths Flat. 
He has now substantial. buildings and a well furnished house on 
the land. 


There is a district. of land x near ite crest of the Sites iene: the 


~ Department has often excused winter residence because of the deep 


snow. Such was the case of Rhoda A. McCormack, 6 L. D., 811, 
in the La Grande District, Oregon; Daniel Lombardi, 7 iL. D., BT, 


Sacramento, California; Jesse F. Wagner, 9 L. D., 450, Sacramento, | 


California. The two latter decisions involved. entries in vicinity of 
- the land here in question, and Lombard?’ s case involved land fn the 
game township. The present case is controlled by those decisions. 

‘The Commissioner's Gedsion is affirmed, 
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‘  MEIKLEJOHN ET AL, v. F. A. HYDE & CO. ET AL, 
Decided Aprit 80,1918. 


‘MINERAL Lant—GBanere DEPosIts—Forrst LIEU Seraciion:: 
> Land containing ‘deposits of granite of quality and in quantity sufficient to 
render it valuable therefor is mineral land and not Eup to forest lieu 

selection under the act of June 4, 1897. _ 4 - 3 


Layuin, Assistant Secretary: 
July 3, 1900, Fk. A. Hyde & ee filed at, Seattle,  Washinginn. 
an cpuliostion | No. 3063, — the act of June 4, 1897 (30 Stat., 86), 


to select the SE. 4 SE. 4, Sec. 18, T. 27 N., R. 10 E., W. M., in lieu 


of certain land wk a iNaiennl Forest in. ‘California. Proceedings ~ 
were directed by the Commissioner November 5, 1909, upon the re- ~ 
port of a special agent, charging that the base land had been fraudu- 
lently obtained from ihe State of California, which proceedings are 
still pending. = | 
January 7, 1910, E, H. Meiklejohn and J. 0. Buzard tendered 
nee ar elicenen 01867 for the same land, based upon the Granite — 
Association Placer location. They claimed hat the tract is valuable 
for its deposits of granite building stone and other valuable minerals. 
After a hearing to determine the rights of the parties, the register 
and receiver found the land to be mineral in character and recom- 
mended the rejection of the lieu selection. Their action was reversed 
by the Commissioner in his decision of March 18, 1912, finding the © 
land to be nonmineral in character. The mineral ‘applicants have 
appealed to the Department. | | 
Resident counsel for the mineral Becca request that és, matter 
be set down for oral argument, to which Mrs. E. S. Clary, a trans- 
feree of F. A. Hyde & Company, objects, upon the ground that the . 
attendance of her counsel from Seattle would entail upon her a large 
and unnecessary expense. In view thereof, and also of the exhaustive 
briefs filed by counsel, the Department is of the opinion that an oral 
argument is unnecessary, See also case of A. W, Peony. (37 L, D., : 
479). The request is accordingly denied. | 
The land lies near the town of Index, Washington, ‘and signe the — 
_ Skykomish River Valley. A granite ledge or bluff, which arises — 
abruptly to a height of 1,000 feet or more, traverses the tract from | 
southwest to northeast, covering, approximately, one-third of its area. © 
‘The remainder is comparatively level and carries a heavy stand of 
timber estimated at from 2,100,000 feet to 2,300,000 feet and of a. 
value of from $4,000 to. $6,000. Near its southwest corner and in the 
NE. + , Sec. 19, upon the face of the same granite ledge, is the Soder-- _ 
| eee a granite from which has been quarried for a long time, 
peing used for street curbing and paving; in the construction of the © 
' dry dock at ee Neae for panne monumental and . 
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eration purposes. The Soderberg quarry is adjacent to the Great , 
_ Northern Railroad and upon a level with it, while that part of the 
ledge lying within the tract is controversy i‘: estimated to be at least. 
from 150 to 850 feet above the railroad. On behalf of the lieu se- 

— lector, it was contended that this height above the railroad made the 


working of the granite impracticable, especially in view of competi- : | 
tion from the Soderberg quarry-and other quarries in the immediate 


vicinity more favorably situated. The mineral applicants have run a | 
tunnel about 58 feet long into the side of the bluff about 350 feet 


above the railroad tract and contend that the granite could be — 


quarried therefrom by means of a system of derricks or other sys- 
tems. The granite is of 2 massive formation and of a good quality. 
_ The country rock of the Cascade Mountains is frequently granite, 
_ which exists in large quantities, | 
The land was cruised March 14, 1909, by a cruiser who reported a 
stand of timber amounting to 2,118,500 ‘feet, and. further stated: 


| About 4 of this 40 is a granite bluff. No timber of value. The bluff, however, 
' is valuable as a granite quarry. Timber ayer on.8. 4 of 40, Ground slopes g. | 


_ and is steep but unbroken. 


OA placer location, stating ‘that the incatogs had. discovered ‘ 

- valuable placer deposit bearing granite and other valuable ie 
was made June 25, 1909, by the mineral applicants. The applica! 
tion for patent states it to be under the “ acts of Congress approved 
July 9, 1870, May 10, 1872, and August 4, 1892.” | 
Santon 9318, R. Ss. reserves from dale, except as dienes ex- 


= DPresty directed, land “valuable for minerals.” Under section 2319, © 


“all valuable mineral deposits in lands belonging to the United 
States ” are free and open to exploration and purchase. Under sec- 


tion 2329 all forms of such deposits, except veins of quartz or other 


~ rock. in place, are subject to entry and patent as placers. - The act. 
of August 4, 1892 (27 Stat., 348), permits the entry, as placers, of 
 “Jands that are chiefly valuable for building stone.” 
The granite contained in the Soderberg quarry, situated as above 
stated, upon the same ledge which traverses this tract, was held to 
be a mineral by the Supreme Court and so excepted from the grant — 
to. the Northern Pacific: Railway Company (Northern Pacific Rail- 
way Company v. Soderberg, 188 U. S., 526). The case arose upon — 
a suit in equity in which “the bill alleged t that there was situated 
“upon said premises a ledge of granite of good quality, of the value 
of more than $5,000, and that the. defendant is engaged in quarry- 
ing and removing the same.” Tt was tried upon an agreed: state- 
ment of facts, stating iint==,. | | : 
The laud in controversy is rough and ‘mountatnous land, and its principal 
. value consists. in the gtanite thereon which is of a good and merchantable qual- 
ity, valuable for building es and of the value: of more than $5, 000, 
| 479° —vor 42—18 | | 
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. The District Judge stated the aueeee presented a as follows (09 
Fed. Rep., 506) : | | a : 


~The land. which is the subject of this suit. contains a large and eaine nia ledge 


of granite. It is situated in the Cascade Mountains, and is apparently of no | 


value except for the granite. There is no controversy between the parties ag 
to any material fact, and their rights with respect to the land depend entirely. . 
upon the determination of the question whether granite is a “mineral,” within 
the definition of that word as it is used in the act of Congress anne lands 
to aid in the construction. of the Northern Pacific Railroad. , 


The Circuit Court of Appeals (104 Fed. ‘Rep., — ‘stated the 
| question as follows: 


“The question messneed in this case is whether land which is chiefly valuable 
for granite of a good, merchantable quality is mineral land wtihin the mean- 
ing of the exception from the grant of lands to the Northern Pacific Railroad 


Company. | 
Justice Brown stated it (188 U. S., p. 529) : 


| “Whether lands valuable solely or chiefly for granite quarries are ‘mineral 
| lands within. the exception of the grant of 1864— 
and upon page 525 quoted, with approval, the language of Baron 
Parke in The Earl of Rosse ». Wainman (14 M. & W. 859, 872), 
that— | | | | 

' Beds of. stone, which may be + aug BY winning or quarrying, are therefore 
properly minerals.. . : . 

The question ahethens certain deposits of stone or seam: valuable 
as building stone or for other kindred purposes, are subject to min- 
eral entry, has been considered upon several occasions by the De- 
partment. In Freezer e¢ al. v. Sweeney (21 Pac. Rep., 20), the 
Supreme Court of Montana; upon February 2, 1889, states that the 
officers of the Land Department had held that placer locations could 
be made of lands containing “ quarries of rock valuable for build- 
ing purposes,” and approves such holding. In Forsythe e¢ al. »v. 
Weingart (27 L. D., 680), in which the prior mineral claimants had 
“ opened up a valuable quarry of none the I held (sylla.- 
bus) : | 


Land chiefly valuable for the building stone found therein eenies to loca 
— tion and occupation under the mining laws, and a placer location. of such a 
tract pr ecludes the sale thereof a a subsequent applicant under the act of 


June 3, 1878. ; 

‘In this connection. the Department has considered deposits of 
sandstone, marble, limestone and granite. In McGlenn v. Wien- 
broeer (15 L. D., 370) land not suitable - for farming purposes but. 
containing large cuemtiies of a very superior sandstone upon which ~ 
several quarries. had been- opened and operations commenced, was 
subject to entry as a placer claim. Likewise, in Van Doren v. 
- Plested (16 L. D., 508), a deposit of sandstone of a superior quality 
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for building and ornamental purposes and extensively utilized as 
such, rendering the land only valuable for a stone quarry, could 
be entered as a placer claim under the general mining laws. aa 
In Pacific Coast Marble Company. v. Northern Pacific Railroad —_ 
Company e¢¢ al. (25 L. D., 283), the Department held that land neither” 
agricultural nor grazing and valuable only for the marble it contained 
was subject, to placer entry under the mining laws and excepted from 
the grant to the Northern Pacific Railroad Company. So in Hender- 
son ef al. v. Fulton (35 L. D., 652) a quarry of marble was held en- — 
_terable under the placer and. 108 the lode law. 
~ In Morrill v. Northern Pacific Railroad Company ¢¢ ad. (80 TxeDs 
475) the Department considered a deposit of limestone. The miner al 
-- protestant there alleged that he had developed upon the land a ae 
| deposit of limestone valuable for fluxing purposes and also for build-— 
ing purposes, and that the land had no ‘value for agricultural pur- 
poses. It was said at page 479: ot 
The quantity of limestone contained in ‘the lands appears 46 be sufficiently: 
great to. demonstrate that they are valuable for mining purposes, provided the 
limestone can be successfully mined and marketed. = 
A large quarry of limestone has been opened a few hundred. ene above the 
railroad. track, which passes through the lower edge of said lands, from which 
quarry it appears that the limestone can be rapidly and cheaply loaded upon the 
cars, to facilitate which Morrill has erected a suitable platform near the railroad 
track. Large quantities of limestone have been taken out and removed from 
said lands by people residing in the neighborhood for building purposes and. used 
chiefly in the building of foundations for houses; but it does‘not appear that it . 
has a market price for this purpose. It does appear, however, that Morrill, a 
few years prior to the hearing, sold upwards of three thousand tons. of lime- 
stone from said quarry. to the Anaconda Smelting Company, on which sale he 
‘realized a clear profit of fifteen hundred doliars.. The limestone so sold was 
used for fluxing purposes, and similar material is still being used. by the 
Anaconda smeiters, taken from land adjoining that in eontroversy.. | 
In H. P. Bennett, jr..(3 L. D., 116), it was held that land contain- 
‘ing a high cliff of granite Bre whose value consisted entirely: of a 
quarry in the face of the cliff, could be entered as a placer claim. 
As hereinbefore stated, the Jedge-disclosed on this land is of a good 
quality of granite and of massive formation. It is adjacent and 
similar in quality to the granite deposit contained in the Soderberg 
placer mining claim patented by this Department under the mining 
_Jaws.and held both by the Department and the Supreme Court of the 
- United States to contain a valuable mineral, excepted for that reason 
from the grant to the Northern Pacific Railway Company. ‘The 
Soderberg granite is shown to have been successfully quarried and to 
have been used for building, monumental and ornamental purposes 
and in construction of the navy dry dock at Bremerton, Washington. 
Those ten-acre subdivisions of the land here involved traversed and 
covered by the granite ledge are, therefore, held to be valuable for 
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their mineral deposit and not subject to selection under the act of | 
_ June 4, 1897, supra. Lieu selection No. 3068 will, therefore, be re- 
jected and canceled to that extent. .The ten-acre tracts outside of 
_ the granite ledge described have not been shown to contain granite in 
valuable and workable quality and quantity. The mineral applica- 
tion is therefore rejected to that extent and the lieu selection will, in 
the absence of other objection, be allowed to stand as to such ten- — 
acre subdivisions. If it be found impracticable to segregate the min- 
eral from the nonmineral portions by ten-acre subdivisions a segre- 
- gation survey may be had for that purpose. | 
_ The decision of the Commissioner is modified to the above extent 
and the case remanded for further proceeding in harmony herewith. 
In the adjudication of this case no consideration has been given an 
ex parte affidavit made by one of the mineral applicants and filed 
alter the appeal to the Department has been perfected. An ex parte 
affidavit in a contested case between parties, such as this, can not be 
- considered in arriving at a determination upon the merits. 


‘MEIKLEJ OHN ET AL. v. F A. HYDE & co. ET AL, 


Motion for pehesrine of departmental decision of April 30, 1918, 
42 L. D., 114, denied ae First. Assistant eee J ie aera 18, 
1918. . | 


ZERA W. BALLINGER. 
Decided April 80, 1918. | 


NATIONAL FOREST. Homes Tsap—Form—JURISDIOTION. 

‘The form of: agricultural tracts within forest reserves listed for entry under 
-the act of June 11,. 1906, is wholly within the discretion of the Secretary 
of Agriculture, so long as the inhibitions contained in the act ale not 
‘violated; and the Land Department has no jurisdiction to prescribe the 
form of an entry under that act, provided it is not more than one mile in 

. . length and does not embrace more than 160 acres. 

Naeronear, Forrest HoMESTEAD—FoRM, | 

Any tract of agricultural land within a forest reserve, not exceeding 160 acres 
in area, which may be contained ina square mile the sides of which extend 
in cardinal directions, is within the purview of the act of J une 11, 1906. 


LAYLIN, Assistant Secretary: | 
Zera W. Ballinger has appealed Pon decision of Salis 29, 1911, 
by the Commissioner of the General Land Office, requiring een 
ment of survey of his homestead entry in a national forest under 

the act t of June i, 1906 (84 Stat., 933). | 
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The Commissioner stated in his said decision. 1 with, ee to the 


form.of the entry: 


In this case, 16 acres. ; of the tract is laid out of a. mile long averaging about 
three chains wide, and is only occupied by a timber road. This is a branch or 


arn extending from the occupied and improved body. of land. ‘The effort to | 


seize and control this road is not explained. The form seems to infringe an- 
cther regulation, namely, that which limits the length. From the 8. “W. .corner 
No. 7 to No. 9, and thence up the timber road to No. 14. is more than one mile, 


-- and the whole boundary is almost three miles. The fact that the Forest service 


has listed and released this abnormally- Shaped area does not suey allowing a 
patent for such a tract. : , 


The Commissioner referred to decision in 37% L. D., 250, wherein - 
it was stated that it is the policy of the Government a have entries, 
whether they be for agricultural or mining lands, in compact form; 
that Congress has repeatedly announced the practice and the Depart- 
ment has always and does now insist upon it; that the public domain _ 
must not be cut into long narrow strips; no shoestring claims should 
ever receive the sanction of the Department. The Commissioner 
clirected that the narrow strip or arm of about 51. ‘chains should be 
eut off. 3 Se Oy 

The decision referred: to by the. Commissioner: was one involving 
a placer claim under the mining laws. Such claims are required to 
conform as nearly as practicable with the United States system of 
public land surveys. A wholly different, law is to be construed in 
the present case. The sald act of J une 11, 1906, provides, 1n part— 

That the Secretary of Agriculture may in his discretion, and he is her eby au- 
thorized, upon application or otherwise, to examine and ascertain as to the loca- 
tion and extent of land within permanent or temporary forest reserves. . 
which are chiefly valuable for agriculture, and which, in his opinion,.may be 
occupied for. agricultural purposes without injury to the forest reserves, and 
which are not. needed for public purposes, and may list and describe the same 
by metes and bounds, or otherwise, and file the lists and descriptions with the | 
Secretary of the Interior, with the request’ that the said lands be opened to 
entry in accordance with the provisions of the homestead laws and this act. 
Upon the filing of any such list or description, the Secretary of the Interior shal 
declare. the said land open to homestead - settlement and entry in tracts not 
- exceeding 160 acr es in. area and not exceeding one mile in length. | 

The scientific . system of rectangular’ surveying of. public lands 
which was established at the very beginning of our Government by. 
the Continental Congress and which:has been since generally fol-~ 
lowed with some modifications, has unquestioned merit and has sim- 
plified not only the ean features connected with the mak-— 
ing of entries and transmission of titles in the first. instance, but has 
also made more certain and convenient. subsequent conveyancing by 
‘numbers instead of an irregular survey*cumbersomely: described by 
metes and bounds. It may be deplored from some viewpoints that. 
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this orderly method has been departed from in the law now under : 
consideration, but Congress in its wisdom has no doubt. weighed as 


- against the value of the regular survey the advantage of disposing 


of agricultural lands in forest reserves as they may appear, although 
irregular in shape, with retention of those adjacent lands too rough 
for agricultural purposes or more valuable for timber, and it has been 
provided by this special legislation that irregular tracts may be 
- taken and the survey of same by metes and bounds is specifically 
authorized. Under this-legislation the form of tracts to be listed for — 
entry is wholly within the discretion of the Secretary of Agriculture 
‘so long as the inhibitions contained in the act are not violated. This. 
Department has no jurisdiction to prescribe the form of such a claim 
provided it be found not more than one mile in length and to embrace 
not more than 160 acres in area. Therefore, that portion of the © 
Commissioner’s decision which objects to the claim because of its. 
lack of compactness, irrespective of its length, is not concurred in. — 
The second objection made by the Commissioner is that the claim 
as surveyed. exceeds the one mile limit. It has a substantial body in 
fairly compact form, embracing the greater part of the acreage, and 
appended therefrom at an approximate right angle is a narrow strip 
about 51 chains long and but little over three chains in width. The 
aggregate area is 73.28 acres. The length of this narrow strip with ~ 
its continuation in the same general direction through the main body 
of the claim does not exceed one mile. I¢ is not believed proper to 
include the length of the said narrow strip and then turn in a differ- 
ent direction and take the length of the main body of the claim in its 
extent and combine the two distances to determine the extreme length 
of the claim within the’meaning of the act. If this claim were placed 
inside a parallelogram touching its extreme points, it would be found — 
‘that the greatest length in any one general direction would be a line 
running mainly northeast and southwest and turning for a short dis- 
tance to a line almost north and south. Following the body of the 
claim in this general direction, without crossing any of the exterior 
boundary lines and without considering any projections of the claim 


departing from this nn the extreme length of the survey is less than 


one mile. 
Furthermore, had. Dapaveaent has adopted Ie) sais obtaining i in 


| ‘the Forest Service, which provides: 


| Any tract not exceeding one hundred and aviv acres in area which may be 

contained in a square mile, the sides of which extend in cardinal directions, is 
understood to be within the meaning of the law. (See instructions of March 
24, 1913.) 


The present claim satisfies that rule. 
The decision appealed from is reversed. 


DECISIONS RELATING TO THE PUBLIC LANDS. 151 
RAY W. CONKLIN. 
Decided May 5, 1913. 


IsoLATED TRACT—SOLDIERS’ ADDITIONAL APPLICATION. 
ne fact that part of the land contiguous to a tract otherwise surrounded by 

lands which’ have. been entered, filed upon, or sold by the government, is 
embraced in an application to make soldiers’ additional entry, does not pre- 
vent the enclosed_tract from being regarded and sold as an isolated or dis- 
connected tract within the meaning of the a of - une 21, 1906, | 

ISOLATED TRACT—-PURCHASE BY AGENT. 

- The fact that an applicant. to have’an isolated or disconnected tract offered — 


for sale does not personally appear and bid for the land, but procures an-. - 


other, as his agent, to appear and make the ire for him, in no wise 
affects the validity of the sale. 
LaYtin, Assistant Secretary: | | 
December 12, 1911, there was offered for cate si li rane and. 
receiver at bacon South Dakota, as isolated tracts of land, the 
NW. 1 SW. 4, SE. 4 NW. 4, and NE. 4 NE. 4, Sec. 10, T. 18 N., R. 
10 E., B. H. M., Lemmon, South Dakota, and Ray W. Conklin, after 
competitive bids at lower offers had been made, became the purchaser 
thereof at $1.60 per acre. Cash certificate 026597 was duly issued to 


him for offered tracts. — ¥ 


The sale was duly authorized by the Gommesore of the General. 
Land Office on October 20, 1911, on the application of Karl B. Ham- 
mon, when due sdvertisanient: posting, etc., were made. ; 

The Commissioner of the General Land Office June 26, 1912, held 
that the sale of said SE. 4 NW.4, and said NE. 4 NE. 4, was “ unau- 


- thorized” because the tracts are not isolated within the meaning of 


the act of June 27, 1906 (34 Stat., 517), as interpreted. by regulations - 
of June 6, 1910 (39 L. D., 10); this for the reason that while the S. 4 _ 
NE. + is Seanenois to all of the tracts sold and is embraced in an 


application of one Currington, dated August 28, 1911, to make sol- 
‘diers’ additional entry, such an application névertheless does not 


\ 


appropriate the land and still leaves it not isolated. ° 
It was further held that as the applicant for the sale, Earl B. 


ip Hanon: did not make the purchase, and_as the sale to Conklin was 


made without evidence conclusively showing the absence of collusion, 


the same cannot be approved without further showing that Hammon’s — 


application was in fact made in his own behalt and not for Conklin - 


the purchaser. 
From said action Canin has scopeiled: 
It clearly appears from showing accompanying appeal that in 


7 purchasing the land Conklin. acted as the agent of Hammon the 
‘petitioner; that on the very day of purchase, December 12, 1911, 


Conklin, the agent, in pursuance of instructions from Hammon, con- 


_ veyed the land to Nina Currington in trust for Hammon—the con- 
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veyance having been made to secure said Nina Currington the pay- 
ment of the money borrowed from her to pay for the land; that the 
trust deed was recorded in proper office, December 14, 1919. 

Under instructions of June 6, 1910 (89 L. D., 10), it was clearly 
pointed out that an agent for an intending purchaser of isolated 
- tracts might make the purchase for his principal. a 

It appears that Hammon, the applicant, resides about seventy miles — 
from the local office where sale was made; that the weather was 
uncertain at that time in South Dakota and it was difficult for Ham- 
mon to attend the sales, that Conklin was instructed to buy the land 
in his own name and thereby be able to make the necessary non- 
mineral affidavit. | | 

The plan adopted to ultimately secure title % Hammon the appli- | 
cant for the sale was not objectionable as now shown by the record. _ 

The sale of the land was made under the act of June. 2%, 1906, 
‘supra, which reads as follows: | | 

It ‘shall be lawful for the Commissioner of the General Land Office to ae | 
into market and sell, at public auction at the Land Office of the district in which © 
the land is situated, for not less than one dollar and twenty-five cents per acre, 
any isolated or disconnected tract or ‘parcel of the public domain not exceeding 

che quarter section which, in his Judgment, it would be proper to expose for 
sale after at least thirty days’ notice by the land officers of the district in which 
such land may be situated: Provided, That this act shall not defeat any vested 
right which has already attached upon any peudiug entry or location. ; 

The act just quoted amended the act of February 26, 1895 (2 28 Stat., 
(687), which is substantially in the same terms except as ” the pro- 
V1SO thereof which reads as follows: 

That lands shall not become so isolated or disconnected until the same have , 
been subject ta homestead entry for a period of three years after the sur- 
rounding land has been entered, filed upon, or sold by the government. 

The act of June 27, 1906, supra, gave the Commissioner greater | 
discretion in respect to the sale of isolated tracts by eliminating the 
proviso (just quoted) in act of 1895, which required that tracts shall 
not be regarded as isolated “ until the same had been subject to 
homestead entry for a period of three years after the surrounding 
land has been entered, filed upon or sold.” The act of 1906 repealed 
the provision just eee) to in the as of 1895. Peter F. Kolberg 
(37 L. D., 453). 

There is nothing in the terms of a act of 1908, which justifies 
the statement that the tracts purchased might ae have been re- 
garded as isolated. Nor do the instructions of June 6, 1910, supra, — 
as stated in decision appealed from, so interpret said act as to Justify 

the statement that the lands sold were not isolated. | 
A soldiers’ additional application only had been filed on ihe 8. 4 
NE. + of Sec. 10, when application for sale herein has been made. All 
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the surrounding lands had been “ entered, filed upon, or sold””—a 
condition precedent in act of 1895, to make the lands applied for and 
sold “isolated or disconnected.” <A soldiers’ additional homestead ; 
application is a filing. Rian 
The legislative intent was to have cepanded as « isolated or aieon: | 
nected ” tracts when surrounded by lands which had been entered or 
- filed upon. When the Commissioner, with all the facts before him, 
directed the sale of the tracts and they were sold under that an- 
thorization, all prescribed forms for the sale having been followed, - 
he acted within the power given him by statute. 
‘Let patent issue on certificate given, unless matters not of accord 
exist which would render that action improper. 
~The action appealed from is reversed. © 


NIXON v. ELDREDGE, 
Decided May 7, 1918. 


. Fort Hair INDIAN LANDs— PURCHASER QUALIFICATIONS OF ENTRYMAN. 
The word “ purchaser * as employed in the proviso to the first paragraph of 
~ section 5 of the act of June 6, 1900, providing that no purchaser of Fort 
Hall Indian lands by that section opened to settlement and entry should 
be permitted to purchase more than 160 acres of the land thereinbefore 
‘referred to, applies only to entrymen under the homestead, townsite, stone 
and timber, and mining laws of the United States, and has no application 
to a purchaser of lands sold at public auction under the second proviso to 
the last paragraph of said section 5; and lands purchased under said sec- 
ond proviso to the last: paragraph of said section 5 should not be taken 


into consideration in determining the qualifications of one making entry . 


under. the supplemental | act of March 30, 1904. 


‘Lavin, Assistant Secretary: -_ 24 ee Sar 
The land involved in this controversy 1S the N.4 4 SH. 4, Sec. 15, 
T. 6 S., RB. 34 E., 80 acres, Blackfoot, Idaho, land district, and is a 


"part of the lands opened to settlement and ve at.9 o clock a Mm, 


September 6, 1904, under the provisions of the act of March 30, 
1904 (88 Stat., 153), in accordance with instructions go by | 
the Department June 30, 1904 (88 L. D., 80). 

_ The contention HetWeer the ipniecas and contestee over the land 
in question has been long continued and several phases thereof have | 
heretofore been decided by the Department. | | 

‘The entry under consideration was made by. Eldredge October 
95, 1907, under the No. 12303, new serial 0168. : 7 
a AST 30, 1908, Nixon pee contest affidavit oguinst such entry, | 
- alleging— 

- That. said Nathaniel M. Hidredge was not at the time he made said aes 
qualified under the homestedd law, under which said land was thrown open — 
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to entry, to make such entry, he having' prior. to said. entry acquired an amount 
- of land under the provisions of the act of June 6, 1900, as to: disqualify him 
from. making such entry. 


_' The hearing was before the isa snes in deren 1909,. both 
parties appearing in person with oa and witnesses and sub- 
mitting testimony. | 

July 19, 1910, the local officers aentad in decision decomingnciue 
the Teel of the contest.’ From this decision Nixon appealed, 
and on April 28, 1911, the Commissioner of the General Land Office - 
- modified the decion of the local officers and directed that Eldredge — 
be allowed thirty days from notice in which to elect which 40-acre © 
tract embraced in his entry he will retain, and upon his failure 
or refusal to do so or to appeal within the required time his entire 
entry was held for cancellation. From this decision Eldredge has 
appealed to the Department and Nixon has filed a cross appeal in- 
sisting upon the cancellation of the entire entry. - 
_ Very extended brief is filed in behalf of each party, but in view 
of the conclusion of the Department as to the question involved and 
the proper disposition thereof, no discussion of the arguments pre- 
sented in such briefs 1s found necessary. _ 

The statutory enactments affecting the case at bar are ee 5 of 
the act of June 6, 1900 (81 Stat., 672), which reads as follows: i 

That on the completion of the allotments and the preparation of the schedule 
provided for in the preceding section, and. the classification of the lands as 
provided for herein, the residue of said ceded lands shall be opened to settle 
ment by the proclamation of the President, and shall be subject to disposal 
under the homestead, town site, stone and timber, and mining laws of the 
United States only, excepting as to price and excepting the sixteenth and 
thirty-sixth sections in each ‘Congressional township, which shall be reserved 
for common. school purposes and be subject to the laws of Idaho: Provided, 
That all purchasers of lands lying under the canal of the Idaho Canal Com- 
pany, and which are susceptible of irrigation from the water from said canal, 
‘shall pay for the same at the rate of ten dollars per acre; all agricultural 


lands not under said canal shall be paid for at the rate of two dollars and fifty 


cents per acre, and grazing lands at the rate of one dollar and twenty-five cents 
per acre, one-fifth of the respective sums to be paid at time of original entry, 
. and four-fifths thereof at the time of making final proof; but no purchaser 


shall be permitted in any manner to purchaSe more than one hundred and. 


sixty acres of land hereinbefore referred to; but the rights of honorably dis- 
~ charged Union soldiers and sailors, as defined and described in section twenty-_ 
three hundred and four and twenty-three hundred and five of the Revised 
Statutes of the United States, shall not be abridged, except as to the sum to 
be paid as aforesaid, 

The classification as to agricultural and. grazing lands shall be made by : an 
employee of the General Land. Office, under the direction of the ‘Secretary. of 
the Interior. : | 

No lands in sections sixteen and thirty-six now occupied, as set forth in 
article we of the ore herein ratified, shall be reserved for school pur- - 
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poses, but the State of Idaho shall be entitled to indemnity for any lands so 
occupied: Provided, That none of said lands shall be disposed of under the 
town-site laws for ‘less than ten. dollars per acre: And provided further, That — 
‘ll of said lands within five miles of the boundary line of the town of Pocatello 
‘shall be sold at public auction, payable as aforesaid, under the direction of the 
Secretary of the Interior for not less than ten dollars per acre: And provided 
further, That any mineral lands within Said five-mile limit shall be disposed of 
under the mineral-land laws of the United States, excepting that the price of © 
such mineral lands shall be fixed at ten dollars -per acre, instead of the eS 
fixed by the said mineral-land laws. - 


And the act of March 30, 1904 (33 Stat. 158), reading nS follows: 


, An act relating to eeded faade on. the Fort Hall Indian Reservation, 


Be it enacted by the Senate wad Hone of Reavesvaleines of the United 
States of America in Congress. assenvbled, That all lands in the former Fort 
Hall Indian Reservation, in the State of Idaho, within five miles of the 
boundary line of the town of Pocatello, offered for sale at public auction on 
and after July seventeenth, nineteen hundred and two, in accordance with the 
provisions of the act of June sixth, nineteen hundred (Thirty-first Statutes, 
page six ‘hundred and seventy-two), and the proclamation of the President. of 
May seventh, nineteen hundred and two, thereunder, and which remain unsold 
after such offering, Shall be subject to. entry under and in accordance with the 
provisions of section five of said act and at the prices therein fixed, at a 
time and in accordance with regulations to be prescribed by the Secretary of _ 
the Interior: Provided, That the improvements made by certain Indians upon - 
the following described lands, namely: Lot four, section ane, township seven 
south, range thirty-four — east, and” ‘the southeast quarter of the northeast 
quarter, section eighteen, township seven south, rauge thirty-five east, and the 


> past half of the southeast quarter of section twenty-one, township six south, 


range thirty-four east, and which have heretofore been appraised, shall be paid — 
for at the sald appraised value, at. the time of and by the person making a | 
of the respective tracts upon which such improvements are situated. 
- The undisputed facts material to the issue are: Eldredge at the 
time he filed his said homestead application had acquired by pur- 
vhase at public sale under the provisions of the act of June 6, 1900, — 
the SE. + NW. 4, Sec. 23, T. 6 S., R. 34° E., 40 acres, then five 
miles of the boundary line of the town of Pocatello, such purchase - 
having been made on July 17, 1902, and that by timber and stone 
cash entry, No. 2112, he had also acquired title under said act of 
~ June 6, 1900, to the S, 4 SE. 4, Sec. 17, T. 6 S., BR. 36 E., 80 acres, | 
within the ait of the former Fort Hall Indian eee aien: but not - 
within 5 miles of the boundary line of the town of Pocatello. There 
_ was further contention by contestant that Eldredge had become, 
' «vith others, interested in a large tract of land within said 5-mile 
limit. to the extent of a personal ownership of 53 and a fraction’ 
acres. The Department, however, concurs with the conclusion of | 
the two lower tribunals that this latter charge is not sustained by. 
the evidence. 
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Returning to a consideration of the statutes above quoted, it is | 
uoticed that the land being opened to settlement by the proclamation 
of the President was made subject to disposal under the homestead, 
townsite, stone and timber, and mining laws of the United States — 
only, and that in the first proviso persons making entry under 
the provisions of the statute are referred to as purchasers, and later 
in said proviso is the provision that no purchaser shall be permitted 
in any manner to purchase more than 160 acres of land hereinbefore 
| referred to. ‘This word “purchaser” is held to apply only to entry- 
men seeking title to some portion of such land under the homestead, 
iownsite, stone and timber, and mining laws of the United Sites, 
and to hive no application whatever to the purchaser of lands sold 
at public auction under the last paragraph of said section 5. Said 
sale at public auction was for the purpose of obtaining money to 
make repayment to the Indians who. had ceded said lands to the 
United States and no statutory limitation is placed upon a pur- 
chaser at such sale, neither is a purchaser or bidder at such sale re- 
quired te be qualified to make homestead entry. Such restrictions 
as to the qualification of bidders would have had a direct tendency 
ic limit the number of bidders and reduce competition at the public 
sale, and for this reason probably no such restriction was made 
by statute. The effect of the act of March 30, 1904, was to remove 
the $10 minimum limit fixed for the sale of the lands within 5 miles 
of Pocatello and make same subject to disposal under the home- 
stead, townsite, stone and timber, and mining laws of the United | 
| @iates in the same manner that the balance of said ceded lands out- 
side of said 5-mile limit had been opened to entry previous to said 
act of March 380, 1904. It follows that the only entry made by 
Eldredge which applied upon the 160-acre limit was the 80 acres 
embraced in his timber and stone entry, and he was therefore quali- 
fied at the date he made the entry of the land in question to make 
such entry to the extent of 80 acres, and no other objection appeeNe : 
will be entitled to receive patent therefor. | 
_ The decision appealed from is modified in sesendancs: with the 
views herein expressed: and the case is returned to the General Land 
Office for further proper and appropriate proceedings. 


NIXON v. ELDREDGE. 


Mouon foe rehearing of departmental decision of Mag r, 1918, 42 


‘ZL. D., 153, denied by First Assistant Secretary Jones, July 30, 1918. 


= 
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DOUGLAS LYTLE. 
Decided May 7, 1918. 


RECLAMATION. HoMESTEAD—REINSTATEMENT—Acr oF JuNE 23, 1910. 

- Where a homestead entry within a reclamation project was, after the sub- 
. Mission of final proof, conformed to a farm unit and canceled on relin- 
-quishment as to the remainder, prior to the act of June 23, 1910, the 

entry will not be reinstated as to the canceled portion for the purpose of. 
permitting the entryman to semua such person under the provisions of 
that aet, . 


7 Eavean Assistant Secretary: | 
Douglas Lytle has appealed from qetision of Iu une 3, 1912, by the 
Commissioner of the General Land Office, denying his epalieation 
for reinstatemént of a portion of his homestead entry, for the pur- 


_ pose of permitting him to make asslonment thereof. 


The entry was made September 5, 1908, for lots 1 and 2, and s. 
$ NE. 4, Sec. 4, -T. 49 N., R. 10 W., N. M. M., Montrose, Golornds, 
land district, containing 159.05 acres, subject to the provisions of the 
act of June 17, 1902 (32 Stat., 388). Final proof was submitted 
_ September 10, 1908. Farm unit plats.were approved June 30, 1908, 

_ by which the entry of Lytle was divided into four farm units. On 
January 8, 1909, Lytle relinquished lot 1 and the 8. 4 NE. 4, Sec. 4, 
thereby. conforming his entry to farm unit “ B “a8 os lot 2 of sid 
section. 

April 26, 1912, Lytle filed sitet for the reinstatement of the 
said eanecled portion of this entry in order that he might assign 
_ the same under the provisions of the act.of June 23, 1910 (36 Stat., 
592). The Commissioner, in the decision appealed from, denied the _ 
application for reinstatement, citing in support of his holding de- — 

partmental decision in the case of Alexander P. Jacobs (40 L: D., 
822, syllabus) : | : 


Where 1 homestead: entr y within a reclamation project ee a 
farm unit and canceled as to the remainder, at a time when the entrymau could 
uot have made five-year proof, the entry will not thereafter be reinstated as to 
the canceled portion for the purpose of permitting the entryman to submit 

final five-year proof thereon with a view’ to pee aNe such portion under the 
provisions of the act of June 23, 1910. 

The act of June 17, 1902, supra, memmttad nenetond entries to be 
made for lands dean andes the second form for the purpose of 
irrigation. Such entries were limited to 160 acres, and were subject 
to reduction by the Secretary of the Interior to an area of not. less 
than 40 acres, and by the act of June 27, 1906 (34 Stat., 519), sub- 
ject to reduction to an area of not less than 10 acres, the farm unit in 
any event to be of an area sufficient, in the opinion of the Secretary, 
for the support of a family upon the lands to be irrigated. 
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Section 5 of the act of June 25, 1910 (36 Stat., 835), provides that 
lands reserved for irrigation purposes are not subject to entry until 
farm units shall have been established, nor until water is available 
for irrigation of the land. Prior to ae latter act, the practice, in 
accordance with the law, was to permit entries for the full area of - 

160 acres, if farm units had not been established, and then when the © 
farm units were thereafter established, the entries were conformed to 
such units. This. resulted in reduction of the area of the greater 

number of the entries so made. Thousands of entries were so re- 
duced and‘conformed to farm units of less than 160 acres. 

The act of June 23, 1910, supra provides: © 


That from and after the filing with the Commissioner of the Geneva Land 
Office of satisfactory proof of residence, improvement, and cultivation for the 
five years required by law, persons who have, or shall make, homestead entries 
within reclamation projects under the provisions of the act of June seventeenth, 
nineteen hundred and two, may assign such entries, or any part thereof, to 
other persons, and such assignees, upon submitting proof. of the reclamation 
‘of the lands and upon payment of the charges apportioned against the same 
as provided in the said act of June seventeenth, nineteen hundred and two, 
- may receive from the United States a patent for the lands: Pr ovided, That all 
assignments made under the provisions of this act shall be subject to the limita- 
tions, charges, terms, and conditions of the reclamation act, | 


Very naturally, after the date of the latter act, oneryien would 
prefer to assign their excess holdings and obtain some consideration 
therefor, rather than to simply relinquish and cause. the excess to 
revert to the Government without consideration. But, if final proof 
had not been made, or the entryman be not ready to submit satis- 
factory proof prior to establishment of farm units and reduction of 
the entry, he could not. avail himself of the privilege of assignment 
of the excess portion of his entry, and in case the conformation has 
been effected by cancellation of the excess portion before proof could 
be submitted, such canceled portion will not be reinstated for the 
purpose of allowing assignment. See case of Jacobs, supra. 

The principle announced in the Jacobs case applies with equal 
or greater force in this case. The proof in this case had been made, 
_ but the act of June 23, 1910, sépra, had not been passed when this 
entry was conformed to a farm: unit.. Therefore, the excess portion 
of the entry reverted to the Government at a time when the entry- 
man had no right of assignment. If reinstatement of the canceled 
. portion should now be made in this case, for the purpose of afford- 
ing opportunity for assignment of that portion, like action in other 
_ cases of entries heretofore reduced would, in fairness, have to be 
taken. Jt would be a mere gratuity to grant. such privileges, and 
the gratuity could not be uniformly Spplisd: for the reason that it~ 
would undoubtedly be found that many of the tracts thus elimi-— 
nated from conformed entries have been reentered by other persons, 
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or awarded to others in adjustment of their respective claims. 


_. Therefore, even if the Department: should attempt to bestow this | 


gratuity, it would be dependent upon chancé, and while it might 
be applied in some eases, it could not be applied in others, for the 
reasons stated. | | 

The decision "appealed from i is affirmed. 


CHARLES C. JENSEN ET AL. 
| Decided May 8, 1913. 


_ ENLARGED HoMEsTEAD—EINTRY UNDER SECTION ge SETTLEMENT. Ries. 


Residence is not required upon an entry. under section 6 of the enlarged 
homestead | act of February 19, 1909, and. the preference right of entry 
conferred by section 3 of the act of May 14, 1880, upon a settler on the 
public lands, has no application to a settler seeking to make oulnreed 
homestead entry of land designated ° under said section. 6. 


Laytin, Assistant Secretary ae 


On October 12, 1903, sections 7 and 8, T. 21 S., R. 2 W.. Salt Lake 
City, Utah, land diserict were, with other lends, temporarily with- 
drawn “ pending détarminstion as to the advisability’ of including 
' said sections within the proposed Fillmore Forest Reserve.” On. 
May 26, 1911, said sections 7 and 8 were restored to settlement on | 
July 24, 1911, and to entry on August 23,1911. On June 17, 1911, 
said cuons were designated as subject to entry, under section 6 of 
the act of February 19, 1909 (35 Stat. , 639). 

On August 23, 1911, Charles C. Jensen filed his fiamseeeaa soon 
cation for the NW. 2 1, Sec. 8; Martin J pee his homestead applica- 
~ tion, under said section 6, for the NE. + , sec. 7, and NW. 4, Sec. 8; 
and Ernest W. Herbert, his homestead: ‘apolcation also under said | 
section 6 for the NE. 4, Sec. 7, and NW. 4, Sec. 8. All three of the 
applicants alleged settlement on the lands claimed by them on July: 
— 24, 1911, and subsequent improvement thereof. 7 
The local officers held that the applications were simultaneously 
filed and ordered a hearing to determine the respective rights of the 
parties. Pursuant to notice, all three appeared before a designated 
- efficer on October 30, 1911, and submitted testimony upon considera- 
~ tion. whereof the ical officers: rendered decision in favor of Herbert 
and against the other two applicants and, on J une 1, 1912, the Com- 
missioner of the General Land Office affirmed their action. Charles © 
C. Jensen and Martin Jensen have appealed to the Department. 


- The Commissioner’s decision contains a full statement of the facts _ 


developed at the hearing, which need not, therefore, be repeated — 
herein. The action below was based solely upon: the. finding - that 


160 | DECISIONS RELATING TO’ THE PUBLIC LANDS. 


| Herbert was the first settler upon the land a that he followed up 
his settlement by residence within a few days thereafter. 


Residence is not required of one: who makes entry under section 6 _ 


of the act of February 19, 1909, supra, and entry under that section | 
can be legally made only upon rere found by the Secretary of the 
Interior not to have upon them “such a suificient supply of water 
-suitable for domestic purposes as would make continuous residence 
upon the lands possible.” The law not requiring residence, it neces- 
_ sarily follows that no right to the land can. be acquired. by doing - 
what it declares to be unnecessary, if not impossible. The prefer- 


ence right of entry conferred by section 8 of the act-of May 14,1880 _ 


(21 Stat., 140), upon a settler on public lands has, therefore, no ap- 
plication ‘to cases arising under section 6 of the act of February 19, - 
1909, supra, since it is obvious, as has been uniformly held, that the 


_ settlement referred to in said act of May 14, 1880, is a setulernent . 


accompanied with or immediately followed by residence upon the 
land. There is.no authority for holding that a preference right of 
entry under any of the homestead laws can be acquired through acts 
of cultivation and improvement not accompanied by residence. 

Moreover, even were it conceded that Herbert had acquired a pref- 
erence right of entry, under section 6-of the act of February 19, 1909, 
supra, such preference right would have extended only to the NE. 4 4, 
See. 7, on which his house was built, since, prior to the passage of 
the act of August 9, 1912 (37 Stat., 267), there was no law recogniz-. 
ing a settlement right to more than 160 acres. See Cate v, Northern 
Pacific Ry. Co. (41 L. D., 316). 

The case is, accordingly, remanded to the General Gand Office for 
consideration and action in harmony herewith, after an examination 
in the field shall have been made by a special agent of that bureau 
to determine whether the land in controversy is properly subject to 
entry under section 6 of the act of February 19,1909. 

The Department has grave doubts, after a saretul consideration of 
this record, as to the correctness of the designation of said land as 
subject to entry under said section 6. 


_ PRACTICE—EVIDENCE—DEPOSITIONS. 
| INSTRUCTIONS, 


DEPARTMENT OF THE INTERIOR, a 
GrnrraL Lanp Orricz, 
a a | Washington, May I, 1918. . 
Curers or Frey Divisions. | 
Sirs: It is noticed that it is the general practice upon the part of 
Chiefs of Field Divisions whenever the testimony of any witness is 
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3 desired i in hearing cases whose evidence must be secured by means of 
deposition, to have commissions issued for the taking of this testi- 
mony on oral deposition, rather than by interrogatories. | 

_ It is well appreciated that in many cases the testimony of a witness 
can properly be presented only by the taking of oral depositions, as, | 


for instance, where the case is involved or the telmony. of the witness _ 


| is of a technical character. 


- However, it is the opinion of this office that in cases shai the — 


testimony of a witness may be readily adduced by formal interroga- 
tories, this method should be adopted. There are several reasons 
which may be urged in support thereof. First, the agent in charge _ 
of the case is most familiar with the facts which should be developed 

by the testimony given under deposition and he, therefore, can best 


formulate the questions to be propounded. Secondly, the use of 


. interrogatories obviates the necessity for the attendance before the 
officer taling the same of a representative of the Government who > 
may have little familiarity with the details of the case, and also saves 
the expense incident to his attendance. Thirdly, the taking of deposi- 
tions on interrogatories affords an opportunity to the defendant to 
-_ submit cross-interrogatories to be propounded to the witness and does 
not necessitate the employing of counsel to appear before the officer 
taking" the deposition. In many cases the defendants are precluded 
because of the expense involved from being represented when the 
deposition is taken orally. .It is the desire of this office to make it. 
easy for defendants in Government contest cases to present their side 
of the case,.and the taking of testimony on interrogatories will assist 
- to that end. 

You are accordingly directed to make out the interrogatories when- 
‘ever the testimony can just as well -be taken in that way as otherwise. . _ 
It must not be understood that this direction apples to the takmg — 
of a large. number of depositions in one case at the same time and 
place, but it is more particularly directed to those cases where the — 


deposition is of an isolated, witness. The prime purpose is to prevent . 


any undue or unnecessary hardship upon the public land claimant. 
- The determination as to whether or not the deposition shall be 
taken orally or upon interrogatories i is left to -your discretion, but in 
arriving at your decision you should be controlled by the suggestions : 
and directions which are set forth herein, | | 
especially. nr . | Frep Dae ; 
| eee ) — Gomanissioner. 
- Approved, May 9, 1913: | oe 
_Lawis C, Layuin, 
a Assistant Secretary. 
| 4779°—vor. 42138 11 
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CHARLES §. ALBRIGHT. 


Petition for the exercise of the supervisory authority of the Secre- — 
tary of the Interior to review departmental decisions of July 15, 1912, 

not reported, and March 6, 1913, 41 L. D., 608, denied by Mester. 
eee) Laylin, May 10, 1918. | 


DESTRUCTION OF USELESS PAPERS. 
| Instructions. 


DEPARTMENT OF THE INTERIOR, 
| Washington, May 4, 1918. 
THE Coaeasowee OF THE 2 Gunmrar Lanp Office. | 

Sm: By the act of Congress approved February 16, 1889 (2 Stat., , 
672), it is made the duty of the head of each Executive Deccan 
of the Government to submit to Congress, from time to time, a 
schedule of and report concerning such papers as have accumulated 
in the files of said Department; not needed or useful in the dispatch 
of the current business thereof, possessing no permanent value, and 
of no historical interest, the purpose of such statute being to provide 
for and authorize the destruction of all such papers, upon approval 
of such schedule and report. by the joint committee of the House and 
Senate on the disposition of useless. ‘papers in the Executive. Depart- 
ments. 

It appears that no instruction or regulation has been adopted 
whereby to direct or control the choice and selection of papers in- 
tended to be destroyed pursuant to this statute, and it is deemed 
fitting now to direct that no schedule of useless papers prepared in 
conformity to the requirements of such statute shall embrace any 
paper belonging to any of the several classes of papers below enu-- 
merated, to wit: | 
ae Papers pertaining to the files of a case in which the jurisdiction | 
of the Department has not been exhausted and terminated by the 
issuance of a patent or other evidence of title. 

2 Papers required by law or departmental regulation or incioe 
- to be filed as a part of, or in support. of, an application for title — 
under any one of the public land laws. © 

3. Papers possessing a permanent eae value and mate- 
rially bearing on and affecting the right of any applicant for patent 
or other evidence of title to receive the same, or on the relative rights 
of two or more rival claimants for the same tract of land, including 
herein the essential portions of the records of all litigated ¢ contest 


“proceedings. 
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Original documents a papers, of special importance to the indi- 
vidual by whom they have been filed as exhibits in the record of a 
contest, may, in all cases where a certified copy of such document 
would have bean equally competent as evidence, be returned to the 
person by whom ‘they were so filed, upon his request made for such 
return and upon his substituting therefor a. duly certified copy 


thereof, prepared either by the local register or recorder in whose _ 


office the same may have been once recorded, or by the Commissioner 
of the General Land Office. No such original exhibit shall be re- 
turned, however, until the contest in the record of which it was filed 
shall have been finally terminated and closed. _ 7 

4. Ancient and modern documents of historical aporeeae: or 
interest, such as might or ought to be selected for preservation in | 
and as a portion of the permanent national archives. | 

5. All official reports and other documents pertaining to investi- 
gations of and concerning: alleged fraudulent or illegal claims to 
public lands, or of and concerning alleged misconduct of public 
officials, including all records pertaining to proceedings for the dis- 
barment of attorneys practicing before the Department. | 

6. All schedules and returns transmitted by registers and receivers, 
showing entries made and moneys received in their offices. 

The foregoing list is not to be construed as indicating that papers 
not specifically included therein are authorized to be destroyed under 
the act of February 16, 1889, supra, but as indicating generally the | 
character of papers and documents that should not be reported for 
destruction under said act. | 7 Ae, 

Respectfully, a Lewis C. Laylin, 
pe i. a. 4° _ Assistant Secretary. 


a 


“FREE USE OF TIMBER ON PUBLIC LANDS. 
| Instructions 


DEPARTMENT or THE INTERIOR, 
| GunerraL Lanp Orrice, 
rs Ma y 20, 1913. 
Cures OF oe Deon: 

On March 25, 1918, the Department spore two circulars Nos. 
229 and 223 42 L. D., 30, 22], the former containing rules and 
regulations governing the ae use of timber upon vacant mineral 
public lands pursuant to the act of June 3, 1878 (20 Stat., 88), and 
the latter containing rules and eeealatione: governing the free use 
of timber upon vacant nonmineral public lands pursuant to the act 
of March 8, 1891 (26 Stat., 1093). Supplies of these circulars have 
already been transmitted. to you. a 


164. | DECISIONS RELATING TO THE PUBLIC LANDS. 


You will ates that the following requirements have been set 
‘Yorth in each of the two above circulars: | 7 
(1) In all cases where the amount of timber to be cut does not 
exceed $50 in stumpage value, the person, or persons, for whose 
use the timber is to be cut, must notify you by registered letter before 
commencing to cut. The rules and regulations pertaining to timber 
cutting on mineral lands have been changed by the new circular so 
‘as to enable qualified persons to take timber, not exceeding $50 worth 
in stumpage value, without the necessity of filing an application. 
(2) In all cases where the amount of timber to be cut will exceed. 
$50 in stumpage value, whether the application contains one peti- 
tioner or a number of petitioners, an application must be filed. The 
new rules and regulations have been so worded that in the opinion 
of this office the ambiguity which District Judge Dietrich held the — 
last clause of section 4 of the rules and regulations set forth in the — 
circular of February 10, 1900 (29 L. D., 572), contained, according 
to an opinion rendered by him October 19, 1910, in the Cireuit Court ~— 
of the United States for the District of Idaho, in the case of the — 
_ United States ». Rummel and Strang, has been obviated. If the cut- 
_ ting is to be done through an agent, or agents, a copy of the contract | 
establishing the agency must be filed with the application in every 
case, together with a bond in a sum equal to the triple amount of the 
-stumpage value of the timber applied for. | 
(3) The method of disposing of the top, lops and siien aébris eo 
resulting from the cutting, will be prescribed by you, and the se 
ment of such pe aeren will be SS ae in the bond aS 
condition, 
(4) The area to be cut over must be limited ie an extent which 
will actually produce the amount of timber applied for. 
(5) Nonresident corporations are not aan to become bene- 
- ficiaries under the aforesaid acts. See 39 L. D., 
(6) -The cutting of timber for traffic or sale ts ae to be permitted. 
You are not to grant permits for timber on nonmineral lands 
where the amount applied for exceeds $200 in stumpage value. Such 
applications must be transmitted to this office, together with a report’ 
thereupon’ containing your recommendation, for the consideration 
of the Secretary of the Interior. This rule is applicable whether the 
application contains one petitioner. or a number of petitioners, and 
not more than one permit will be granted by you during any twelve — 
months’ period, if the stumpage value of the timber applied for 
exceeds $200, where the subsequent application contains the name or 
names of one or more of the petitioners which were on the previous — 
application. In such cases the Secretary’s approval will be necessary. 
An application filed on a mineral blank form for timber to be cut 
from supposedly mineral land may be granted, subject to the rules — 
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_ and regulations pertaining to the cutting of timber on nonmineral 
lands, if, upon investigation by you, the land from ee the timber. 
is to be ait 1s nonmineral 1 in character. | 

The acts of July 1, 1898 (30 Stat., 618), aa of March 3, 1901 
(31 Stat., 1489), are to be construed in connection with the act of 


March 3, 1891, swpra, in those States wherein they are applicable. 


The words “and all other mineral districts of the United States,” 
contained in the act of June 3, 1878, supra, do not enlarge the scope | 
of that act so as to embrace any’ States not sa ‘mentioned — 
therein. See 88 L. D., 75. | 


The instructions contained in the. on of August 21, 1907 (36 - 


L. D. , 73), are to be adhered to with reference to the eee | 
of circulars 999 and 223 , except as modified by these instructions. 
New blank forms will be prepared and transmitted to you at. the 
earliest practicable date. Until then, however, you will use. the | 
_ forms now on hand, with such modifications as mae may require, | 
Respecttany, 

‘Feu Denner, | 
| | oe Commissioner. 
eT May 00; 1918: | 
Lewis C. Layiin, _ 

_ Assis tant Seoretary. 


JOSEPHINE B. HARRISON. 
Decided May 20, 1918. 
. Desert LAND ENTRY-—ANNUAL PRoor—BY: WxHom Mapr, | 7 7 
A desert land entryman is not required to make oath as to annual expendi- . 
tures upon or for the benefit of his entry, but proof of such. expenditures 


-. Inay be made ‘by “two or more credible witnesses” resident in the State 
and vicinity where the land is situated. | | 


‘Lavin, Assistant Secretary: 


Josephine B. Harrison scihalk from decision of the Cane 
sioner of the General Land Office of May 16, 1912, requiring addi- | 


tional evden: cae annual proof on her desereland entry for — 


NE. 1, N. 4 SE. 4, Sec. 11, and W. 4 NW. 4, Sec. 2, T. 23 S., 

‘R. 64 W., 6th Pp: ve “Pueblo, Colorado. ee 

March 10, 1910, she made entry for above land, and: Siete ve 
1911, she filed ; in the local office first annual proof by Henry H. Tomp- 

kins, Jr.,as her attorney-in-fact, with an affidavit that she is at present — 

- in New York, and return to Celorado for executing the proof would | 

be itnpracticable. The Commissioner held that the act of March 3, 
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1891. (06 Stat., 1095), requires ciamane to anaes proof in person; 
and while the General Land Office has in some cases allowed proof 
by an attorney-in-fact where the claimant was not able to appear, 
no sufficient reason 1s given in this case to permit all the proofs to 
be filed in that manner. The Commissioner, however, stated that 
on. a proper showing the General Land Office would permit one— 
annual proof submitted by an agent. | 
The appeal states: 


We cannot understand the stand taken: by the. Commissioner that because 
_ the Harrison proof was for three years it cannot be accepted, whereas if it 

were for but one year, it might be accepted. ‘This conclusion appears to us to 
be entirely without merit. If the claimant had been in the Pueblo land dis- 
trict she would certainly have made proof for the entire three years, and since 
the proof was being filed by an agent why would he not be as well qualified to 
submit three years’ proof as he would be to submit one year’s proof. ‘This 
_is the simpliest way of meeting the government. requirements where the 
Claimant has enough expenditure. for the three-year period. It saves much un- 
. Necessary bother and expense, — | 


The contention made is more broad than the power of iornay: 
The power which the entryman gave to her agent was limited to 
making proof for one year. It authorized him: 
to make, execute and file in the United States Land Office at Pueblo, ‘Colorado, 


mny annual desert proof for the first year after entry for my desert land entry 
_ #010141, made March 10, 1911, at the Pueblo, Colorado Land Office, for the 


NE. 4, N. 4, SH. 4, Section U1, W. 4 NW, 4, Section 12, Township 23 South, Range » 


64 West, containing 320 acres, and to make, execute and file as my agent, and 
' by reason of my temporary absence as aforesaid, any and all lawful proofs and 
documents whatsoever which may be needful or requisite to perfect. the proof — 
of my first year’s expenditure upon my desert land claim in accordance with 
the desert land laws of the United States and the rules and regulations of the 
- Department of the peek made in pursuance thereof and in eee there- 


with. 
Ag 
The power of the agent is exhausted in making one year’ S annual , 
proof by the terms of this power. : 
Aside from the terms of the power, it is ser sable that the agent + 
she has empowered is proprietor of the Tomkins Reservoir and irri- 
gation system. She purchased from him an eighth interest in the 
reservoir and ditches by which reclamation is to be made. If she can’ 
make an entry in this manner, and then leave the owner of the © 
irrigating system'to make all her proofs without her presence, it is 
an easy matter for a reclamation company or an individual owning 
reclamation works to obtain entries to be made for their use and 
benefit by persons who are only. temporarily in the locality. The 
desert-land act permits entry only by persons who are citizens of the — 
State i in which the land lies. The requirements that proofs shall be 
made by the entryman in person follows the spirit of the law that 
entrymen shall be resents of the State where the land 1 is, | 
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ade the circumstances precented in the present case, thie roars | 
may be accepted for one year as first annual proofs, but further than - 


that they can not be accepted under the law and regulations, nor yet - 


_ under the power which Tomkins was exercising in making the an- 
nual proof. He was only authorized to make first annual proot. It 
can be accepted only to that extent. 3) | | 

It must be here noted that the statute requires proofs of annual 
expenditures to be made in a particular way (26 Stat., 1095): 

Said party shall file during each year with the register, proof, by the affida- 
vits of two or more credible witnesses, that the full sum of one dollar per.. 
acre has been expended in such necessary improvements during such year, and: 


the manner in which expended, and at the expiration of the third year a map 


or plan showing the character and extent of such improvements.. If any party 
who has made such application shall fail during any year to file the testimony 
aforesaid, the lands shall revert to the United States, and the twenty-five cents 
advanced payment shall be. sorrelved to the United Sates, and the entry shall pe 
cancelled. 


The words “ two or more credible witnesses ” ! imply some other. 
persons than the entryman, and the law does not require the. oath 
of the entryman as to annual expenditures. | 

In United States v. George, No. 442, October term, 1919, March 
94, 1918, the Supreme Court had onder consideration an indictment 

of a homestand aunt for perjury. The statute in. that case pro- 
vided: | , _ | 

Ti *,2-< ‘the os winking aac pale uo oe . proves by two credible 
witnesses ee he, She or they have resided Thon or cultivated the same for the 
term of five years . . . and makes affidavit that no part of such land has 
‘been alienated . . . and that he, she or they will bear true allegiance to | 
the Government of the United States; then, in such case, he, she, or they. 

shall be entitled to a patent. ~ 

George had been indicted for perjury in making afiduvit that he 
had resided on and cultivated the land for five years. The. Gov- 
ernment endeavored to uphold such indictment on the ground that — 
regulations require an affidavit from the entryman, as well as two - 
other witnesses. The court held: | | 
a regulation was promulgated .which prescribed forms of toting pre-emption 
and final homestead proof by questions and answers, and provided that ‘the 
claimant will be required to testify, as a witness, in his own behalf in the same 
manner.” It was testimony exacted in pursuance of. this regulation and in the 
manner directed by it which constitutes the charge of the indictment. It will . 
be observed, therefore, that the claimant was required to testify as other wit- 
nesses. In other words, three witnesses were required; section 2291 requires 


— two only and, as we have said, points out what proof, in addition, the claimant 


himself shall give. It is manifest that the regulation adds a requirement which 


that section does not, and which is not justified by section 2246. To so construe — 


the latter section is to make it confer unbounded legislative powers. What, | 


indeed, is its limitation? If the Secretary of the Interior may add by regulation 


one condition, may he not add another? If he may require a witness. or wit- 
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nesses in addition to what section 2291 requires, why not other conditions, and — 
the disposition of the public lands thus be taken from the legislative branch of 
the Government and given to the discretion of the land department? It is not 
an adequate answer to say that the regulation must be reasonable. The power 
to make it is expressed in general terms. If given at all it is as broad as its 
subject and may vary with the occupant of the office. This is to make condi- 
- tions of title, not to regulate those constituted. by the statute. 7 
In the present case, therefore, it appears that affidavit is Ae | 
required of the entryman as to annual expenditure. If given, other 
evidence by two credible witnesses must be given, notwithstanding — 
_ the affidavit of the claimant. It follows that where such affidavit 
may be made 1 is pees as NO  aflidavit by the claimant need be 
' made. — | os 
The decision must. therefore be beveraad and hee future annual | 
proofs. may. be made by any two credible witnesses resident, of the 


State and vieinity of the lands entered. 


MANN v. MANN, 
Decided May 20, 1918. 


Homrstmav—RieHts OF. ‘wmow. AND Minoz CHILD. 

Upon the death of a homestead entryman leaving a widow and a minor child, 
the right to completé the entry inures to the widow, if qualified, to the 
exclusion of the child; -and where the widow, claiming her statutory right, 
forfeits the same by failure to reside upon or cultivate the land during. the 

lifetime of the entry, such right. does not, wane the widow is aye: dovene 

7 upon the minor child. , tA 


Lain, Aceisians Sasi: | : oe 7 . 
William Mann made homestead entry November 6, 1902, for lot 94. 
Sec. 7, T.11S., R. 23 E., T. M., Gainesville, Florida, land denice. 
‘Final proof was submitted March 16, 1909, by J. S. Mann as 
guardian of Predida Mann only minor heir of the entryman. In 
this proof it was stated that the entryman died January 9, 1907, 
leaving no widow and only one minor child and that the Scand an 
had cultivated the land every season since the entryman’s. death. 
Final certificate issued February 23, 1911, in the name of the heir... 
Subsequently the case was snvodtivetod by a special agent who 
found that Predida Mann was the only child of the entryman; that 
her mother died when she-was three or four years of age and that in 
March, 1903, the entryman married Emma Bell Henderson, who lived 
with him about one year, when they separated. | 
June 17, 1912, Emma Bell Mann filed a corroborated affidavit in 
which she alleges her marriage to the entryman March 8, 1903, lived 
with him about a year, that their separation was not her fault, that 





ee TO THE PUBLIC LANDS. ~~ 169 


ee were never divorced, and she sequesiod that as his widow she be 
allowed to. perfect the entry. She does not claim to have resided 
upon or cultivated the land since the entryman’s death and states 
that she was ignorant of her right until a few days before the date of — 
her. affidavit.. The widow has appealed.to the Department from a. 
requirement of the General Land Office of July 5, 1912, that she shall. 
_ show cause why the entry should not be patented to the minor heir. 
As authority for the action appealed from the General Land Office 
cited the case of Phillippina Adam (40 L. D., 625), wherein it was 
held: that where a homestead entryman dies leaving .a widow and 
- children. surviving and the widow renounces her statutory right in 
favor of the heirs, or is disqualified for completing the entry, the 
children are entitled to periect the entry and take title in the same 
manner as if the widow were dead. The conditions shown in the 
Adam case are, however, entirely different from those presented in | 
the present case and the ‘raling j in that case cannot therefore govern 
here. In the Adam case the widow had renounced her right and had. 
expatriated herself and thereby become disqualified to complete the 
entry by, reason of her marriage after the entryman’s death to an 
alien, with whom she had removed to- Canada. - Here the widow in- | 
sists upon her statutory right and, so far as the record shows, is under 
no disqualification to perfect the entry. She is not entitled to do this, 
however, having failed to reside upon or cultivate the entry within 
the limit of time allowed therefor by section 2291 Revised Statutes. 
Her failure in this respect does not, however, inure to the benefit of 
minor heir or devolve upon’ the ce any right to perfect the entry 
and acquire title to. the land. In McCune ». Essig (199 U. S., 382, 
389), after quoting sections 2291. and 2292 of the Revised Statutes, 
the court said: ev | 
It requires the exercise of ingenuity to establish uncertainty in these pro- 


visions. They say who shall enter and what he shall do to complete title to the a 
right thus acquired. He may reside upon and cultivate the land, and by so 


- doing is entitled to a patent. If he die his widow is given the-right of resi- — 


dence amd cultivation, and ‘ shall be entitled to a patent as in other cases.” He 
can: make no devolution of the land against her. The statute which gives him 
a right gives her a right. She is just as much a beneficiary of the statute as 
 heis. The wétds of the statute are clear, and express who in turn shall be its 

_ beneficiaries. , | 


The facts disclosed in ‘the present case are almost identical with 
those found in the case of David R. Weed (3 L. D. , 682), wherein 
the Department held (syllabus) : ; 


. There is no law authorizing the submission of final proof. by. the heirs of a _ 


deceased entryman. during the lifetime of the widow. Where final proof is sub- _ 
mitted by and on behalf of the heirs of a deceased entryman during the lifetime 
of his widow, there is no authority of law for the issuance of eine certificate | : 
and : patent thereon in the name of the widow. | 


170. DECISIONS RELATING TO THE PUBLIC LANDS. 


_ It sieestore follows that in nie pet case neither the aloe nor 
"the heir is entitled to complete the entry and receive a patent for the 
land, the former because of her default in complying with the law 
within the time limit allowed by the statute and the heir because the 
entryman left a widow who had a prior right to complete the entry. _ 

The final proof submitted in behalf of the heir of William Mann, © 
deceased, will therefore be majecied and the final certificate and entry 
eanceled. | ; 

The decision appealed from is hereby reversed. 


_ 


COAL LAND REGULATIONS AMENDED. 
_Iysrrvortons. 


 _DeparTMENT oF THE INTERIOR, — 
| — Washington, May 23, 1913. 
The ComaIssionER OF THE GENERAL Lanp OFFICE. 

Str: Paragraphs 20, 21, and 25 of the coal-land regulations of 
April 12, 1907 (35 L. D. , 665), are hereby vacated, for the reason 
that the provisions thereof have been. superseded - and are covered — 
by other regulations. The provisions of paragraph 20, as to ex- 
amination of proofs and time of payment, have been displaced and 
are covered by the requirements of paragraph 18, as amended Novem- 
ber. 30, 1907 Se L. D., 192), and as further ameuiedl December 380,. 
1912 (41 L. D., 417). The provisions of paragraphs 21 and 25, as 
to the issuance of receipt and the manner of making returns to ‘he 
General Land Office are covered by circular 105 of May 4, 1912, 
while the provision of paragraph 21, as to the delivery of patents, 
is covered by the penere circular of January 25, 1904 (pages 85 


and 86). 
You will promptly give notice iaeoe to registers and receivers. 


Respectfully, — i oe Lewis C. Layxin, 
| 7 Assistant cone 


ARTHUR K. ADAMS. 
Decided May 24, (1918, 
Wirnessus—F'nes—EXPERt TesTIMONy. 


A witness subpoenaed under the act of January 81, 1908, to appear before the - 
register and receiver to testify in a proceeding involving public lands, is . 


entitled to the same fees and mileage allowances as are allowed by law .. 


to witnesses in the District Court of the United States in the district in 
-which the land office is situated; and where called in more than one cause 
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: between. different parties, or wherein only one of the parties is the same, 
he is entitled to his fee for each day’s attendance in each case in which 
he attends; but no extra allowances for expert testimony can be allowed 
under said act. . 


LaYLin, Assistant Secretary: 
Arthie IX. Adams has appealed from the decision of ont 8, 1918, 
of the Commissioner of the General Land Office denying his claim 
for witness fees as an expert. witness in certain land cases. | 
The hearings grew out of Government proceedings against three 
timber and stone entries and one homestead entry involving land in 


the Lewistown, Montana, land district. Adams testified in four | 


cases by deposition 3 in New Mexico. The disbursing officer held that’ 
he was only entitled to pay for two days at $3 per day, total $6. The 


Commissioner held that he was entitled to $3 per day in each.of the — 


four cases, making a total of $12. Adams claims that in the three 
timber and stone cases he testified as an expert and insists that he 
should be paid $25 for testifying in each of the three cases and $38 
_ for the other case making a total of $78 for witness fees. _ 

In his appeal the claimant states that his testimony involved con- 
siderable preparation with a view to qualifying as an expert witness 
in geological and mining matters in response to introductory ques-— 
tions by the Government, expert geological besten ys many eoner 7 
eal inferences and opinions. — 

The Commissioner states that the witness was subpeenaed to appear 
and testify as a witness on behalf of the Government in the usual 
manner under the act of January 31, 1903 (382 Stat., 790), and he 
holds that the witness must be paid only the fees provided by that . 
act. Said act provides that witnesses in land hearings before. the 
registers and receivers are entitled to the same fees and mileage pro- 
vided by law for witnesses in the district court of the United States 
in which the land office is situated. Said act also provides that when- © 
ever the witness resides outside the county in which the hearing 

occurs, his testimony may be taken by deposition and that the fee — 
and mileage shall be the same as that allowed in the district where 
the land office is located. According to a decision by the Comptroller 


of the Treasury the fees in this case should be governed by the 
allowances permitted in the State of Montana where the land office 


is situated. See decisions of the Comptroller, Vol. 16, page 153. | 
The act of May 27, 1908 (35 Stat., 377), provides that witnesses 


- in the United ‘States Courts in the State of Montana, and certain 


other Western States named in the act, shall be entitled to receive 
_ $3 a day for attendance as witnesses and also mileage allowances 
therein stated. | 

A witness is entitled to his fee for each day’ s stenanare in each | 
suit in which he attends, where he attends in more than one cause 
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between. different parties or where only one of the parties is the same. 
See Archer v. Hartford Fire Ins. Co. (31 Fed. Rep., 660). Inasmuch 
as Adams appears to have testified in four cases he was entitled | 
to claim witness fees in each of the four cases of $3 each, although 
he was so engaged only two days. No question has been presented 
to the Department concerning any claim for mileage allowances. 
The Department is of the opinion that the view of the “Commissioner 
is correct. | 7 . 
Extra allowances for expert testimony cannot be allowed in a 
United States District Court but the costs must be taxed according 
to the statute. Any. extra allowances to “experts” is a matter of | 
personal or private contract between the parties (96 Fed. Rep. ., 604)~ 
It is not alleged that there was any agreement upon the part of the 
representative of the Government to pay for witness fees as expert | 
testimony, and even if there had been the Department is of the 
opinion that the fees claimed herein could not properly be allowed 
under the provisions of the act of January 31, 1903, SUPTO, 
The decision appealed from is affirmed. 7 


EDWARDS v, BODKIN, 
Decided May 27, 1918, 


Con'Trst—P REFERENCE RIGHT OF ENTRY. 

The preference right of entry conferred by the Sat of May 14, 1880, upon 
one who “has contested, paid the land office fees, and procured the cancel- 
lation” of a homestead entry, is a statutory right which the land depart- 
ment is without authority to deny or disregard, by regulation or .otherwise. 

RECLAMATION—First-FoRM WITHDRAWAL—CONTESTANT” § PREFERENCE RIGHT, | 

Where after the initiation of a contest against a homestead entry the lands 
are included within a first-form withdrawal under the reclamation act, 

‘ but are subsequently relieved from the withdrawal and restored to entry, 
the contestant, upon the successful termination of the contest subsequent to 

- the order of restoration, is entitled to exercise his preference right of 
entry for the land, - 3 / | | | i. 7) 


Layiin, Assistant Secretary: | : 
Willinin B. Edwards has appealed fein the Acesian of the Com- 


_ missioner of the General Land Office, dated November 21, 1912, reject- 
ing his homestead application. for the NE. 4, Sec. 11, T. 7S., R. 22. 
E., S. B. M., Los Angeles, California, land district, idee the act of 
February 8, 1908 (385 Stat., 6).- 

The material facts 1 in the case, as disclosed by the record, are as 
follows: | 

On esau 1 1902, aid Edwards made homestead entry of the | 
land above deseniued. On September 8, 1903, the tract was with- 


~ 
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Aen under the first form of the Reclamation Act. On Ya anuary 381, 
1908, Bodkin filed a contest against Edwards’s entry, based upon the a 
chat of abandonment. On January 19, 1909, the Department issued’ 
the regulations (87 L. D., 365) which provided as follows: | 

_. No contest will be allowed against any entry embracing land included within 
the area of any first form withdrawal, and in all cases where contest has been  — 
allowed prior to such withdrawal, the withdrawal, if made before the termination 


of the contest, or before entry by the successful contestant, will, ipso as 
_ terminate all. right that was acquired by reason of such contest. , 


On J anuary 10, 1910, the land was restored to settlement on eri | 
18, 1910, and to entry on May 18,1910. On April 19, 1910, Edwards’s 
enbny: was canceled as the result of Bodkin’s contest. On May 18, 
1910, Edwards filed his homestead application for the land, alleging 
settlement on April 18, 1910, and, on the same day, Bodkin filed. his" 
homestead application. for the tract in the exercise of his preference © 
right of entry under the act of May 14, 1880 (21 Stat. , 140). Both 
applications were suspended by the ‘local officers at the request of the 
surveyor general of California, pending an examination as to the 
_ character of the land. On May 22, 1912, the suspension was relieved, 
on June 1, 1912, the local officers allowed Bodkin’s application, and 
on June 3, 1912, they rejected Edwards’s application, from which 
action Edwards appealed to the Commissioner of the General Land 
Office who affirmed the action of the register and receiver, and it is. 
from the Commissioner’s decision that. this appeal. is prosecuted to 
the Department. 

The preference right of entry conferred. by the act of May 14, 1880, 7 
supra, upon. any person who “ has contested, paid the land sffiee: ae | 
and procured the cancellation” of a homestead entry is a statutory - 
right which the land department is without authority to deny or dis- 
regard; by regulation or otherwise. See Beach v. Hanson (40 L. D., 


607). The regulations of January 17, 1909, supra, were intended ~ | af 


apply to lands under proper withdrawals for public use and for the © 
protection of public interests.. But where, as in this case, it is found 
that a withdrawal was made under a apprehension of fact, said 
regulations could have no further effect than to postpone the exercise 


of the preference right until the lands were restored to entry. Itis. 


true that, in the case cited, the entry contested was canceled prior to — 
the pro ulaat On of the instructions of J anuary 19, 1909, whereas, 
in the case under consideration, the preference was not earned until 


April 19, 1910; but it will be observed that. the latter date was subse- 


— quent to ‘the date of une order restoring the lands from the first form 

withdrawal. | 
The Department has given careful consideration to the aise made 

on behalf of Edwards, that he has made dona fide settlement upon the 


174 _ DECISIONS RELATING TO THE PUBLIC LANDS. 


land and has largely reclaimed the same from its desert state. As | 


has been stated, this Department is without authority, as well as 


without disposition, to disregard the preference right of entys duly | 
~ earned by. Bodkin under the law. | 
The decisions of the Commissioner and the local officers were 
: proper. and must be and are hereby affirmed. ; | 


ee 


EDWARDS v. BODKIN. 


Motion for eee of departmental decision of May : of, 1918, 
42 L. D., 172, denied by First Assistant pecreay J ones, Angust 91, 
1913. | 


es 


7 RECLAMATION—LOWER YELLOWSTONE PROS EOT—OPERATION 
| AND MAINTENAN CE Cae nhs 


| ae Novice. 


DeEParRTMENT or THE INTERIOR, ) 

| Washington, D. C., May 28, 1918. 
In pursuance of the provisions of the Reslaynation Act of J une 17, 
1902 (82 Stat., 888), notice is hereby given as follows for the lands 
under the Lower Yellowstone project, Montana-North Dakota, viz: 
1. The portion of instalment for operation and maintenance due 
December 1, 1912, which must be paid before water is furnished for 
the irrigation. season of 1918, and the portion of the instalment for 
operation and maintenance which falls due on December 1 of 19138, 
and of each year thereafter, is hereby fixed. at $1.50 per acre of irri- 
gable land, until further notice; and such payment shall entitle the 
applicant to a maximum water supply of not to exceed 1.5 acre-feet 
per acre of irrigable land per annum; in no event, however, in excess 
of the amount needed on the land for ‘Henchicial use. | - 
9, Should the quantity of water stated be found to be insufficient — 
for the proper irrigation of any tract, additional water may be ob- 
_ tained on application therefor by the land owner or entryman, and 


- payment for same at the rate of $1.00 per acre-foot shall become due 


on December 1 of the year in which the water is used, and such sum 
must be paid before water is furnished. to such tract in the ee | 
year, v3 : 
Lewrs C. partie es 
Assistant Secretary of the Interior. 
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BENTON v. LYNES. 
Decided June 8, 1918. 


NaTIoNAL Forest LANDS—LISTING BY SECRETARY oF AGRICULTURE. 
~The Secretary of Agriculture has authority; on his own motion, to list lands 

for entry under the act of June 11, 1906; and where lands are so listed by 
him,: no preference right is awarded by the statute nor. can be claimed » 
except by settlers who were actually occupying the lands pr lor to J aOUAEY 
1, 1906. . 

_ Lanps SUBJECT To Listing BY SUCRETARY OF AgricurruRE,. | > ae 

 -The act of June 11, 1906, contemplates that the lands which the Secretar y 
of Agriculture may, in his discretion, list with the Secretary of the Interior 
with request that they be opened to entry under the homestead laws, shall 
be lands which are subject to homestead entry. ? - 

APPLICATION FoR LISTING—PBiok EXISTING ENTRY. 

No rights are acquired by the filing of an application for the listing of lands 
-under the act of June -11, 1906, while. such lands are embraced in a prior 
uncanceled homestead entry. | 

WEISER NATIONAL Fornst—PRooLaMAtTION-—EXcEPTions. 

The provision in the proclamation of March 2, 1907, creating ‘he. Weiser 
National Forest, that lands embraced in any legal entry, lawful filing or 
selection, shall be excepted therefrom, provided the entryman or claimant 
continues to comply with the law, contemplates-a determination by the 
appropriate tribunal, after notice and. opportunity to be heard, as to 
whether there. has been such compliance; and until an entry, filing or 
selection has been so finally adjudicated and canceled, the land is not 

' Subject to listing or entry tinder the act of J une 11, 1906. 


LaYruin, Assistant Secretary: 
Motion for rehearing of aepartinsial decision of Daseuihes 17, | 
1912, which affirmed the decision of the Commissioner of the. Gait 
Land Office, dismissing protest of Bert M. Benton against homestead 
application of Charles S. Lynes, has been filed in the Department 
and the parties! in interest heard through both oral and written — 
arguments. The facts in the case are substantially as follows: 
— June 1, 1906, one Arthur O: Huntley made homestead entry for 
the W. 4 NW. 3 4, NW. 4 SW. 4, Sec. 29, and lot 2, Sec. 30, T. 21 N., 
R. 3 W., Boise, Idaho, land district, alleging settlement in January, 
1901. Plat of survey of the land was filed May 28, 1906, and final. 
‘proof upon the entry offered June 26, 1908. By proclarnation of 
March 2, 1907 (84 Stat., 3294), the iadd: was included within the 
— exterior lemuts of the Weiser National Forest. | 
December 10, 1908, Charles S. Lynes filed j in the Department of 
Agriculture ae application for the listing of the NW. 4 NW. 4, W.. 
4 SW. 4 NW. 4, and NW. 4 NW. 4 SW. 4, Sec. 29, and lots 1 and 2, 
Sec. 30, “ace June 11, 1906 (34 Sink 933). | 
7 March 9, 1909, the Commissioner of the General Land Office 
directed Sueceedinae against the Huntley entry, on the charge that 
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entryman had not resided upon the land. At the hearing Lynes 
appeared as a witness for the Government. By decision of J uly 20, . 
1910, the Commissioner of the General Land Office held Huntley’s 
pte for cancellation, on the ground that he had never established — 
a bona fide residence on the land. November 24, 1910, the Depart- 
ment affirmed that decision, and on January 23, 1911, denied Hunt- 
ley’s motion for review. 

January 27, 1911, Benton filed in the local land office’ Huntley’s 
relinquishment. and the entry was noted as canceled. On the same— 
day Benton filed with the Department of Agriculture his application 
for listing of the lands. In the meantime, on January 7, 1911, the 
Secretary of Agriculture requested the opening to settlement ane 
entry, act June 11, 1906, supra, of the NW. 1 NW. 1, W 4 SW. 4 
NW. 4, NW. 4 NW. 4 SW. 4, Sec. 29, and lots 1 and 2, Sec. 30, ms 
TT. 21 N., R. 3 W., stating that “ Charles S.. Lynes, Cuprum, Idaho, 
applied for this tract on December 12, 1908, subject to final result of 
the contest. of the Government against H. E. 9185 of A. O. Huntley, 
recently canceled by the General Land Office.” st 
| _ February 17, 1911, the Secretary of Agriculture, referring to his 
previous communication, stated that it now appears Bert M. Benton 
made application to have listed a portion of the lands hereinbefore 
described, after the cancellation of the Huntley entry, the letter of 
the Secretary. of Agriculture concluding as follows: 

_ You. are informed of this fact in connection with the opening of the land - 
for entry and settlement under the act of June 11, 1906. I will be very glad 
to be informed of any action taken by you in the premises, particularly whether 
the application for listing by Mr. Lynes, filed while the tract was covered by 
‘the homestead entry of another, can operate to give him a preference right of 
entry. en: | 

March 30, 1911, fis Secretary of Pere was advised that in 
view of the circumstances the names of both Lynes and Benton had 
been entered in the notice of opening, but that until an application 
to enter is actually presented, and the Interior Department possessed . 
of all the facts, it did not feel justified in expressing any further 
opinion as to the rights of the respective parties. — 

Notice was issued from the General Land Office declaring the lands 
open to homestead entry May 31, 1911, subject, for sixty days prior 
thereto, to the preference right of settlers and. applicants TOF nena: 7 
as provided in the act of June 11, 1906, supra. | 

April 10, 1911, Lynes filed in the local land office ‘his homestead 
application to enter the land, and on April 26, 1911, a similar appli- | 
cation was filed by Benton, both applications being suspended to 
await the expiration of. the ‘sixty- day preference right period prior 
to date of opening. ; 

May 31, 1911, Benton filed protest against the allowance of Lynes’ S 
| application, which protest was dismissed by the register and re-— 
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"ceiver, who held Lynes to be entitled to a preference right of entry. — 
Appeal from that decision finally resulted in the bringing of the case 


_ before this Department, and the rendition of its decision of Decem- _ 


ber 17, 1912, of which rehearing is asked. 

‘From the ‘foregoing recital it will appear— 

(1) That when Lynes, on December 12, 1908, applied for listing 
of the land, it was. embraced in the pending uncanceled entry of 
_ Arthur O. Huntley. 

(2) That when the Secretary of Agriculture, Jo anuary 1, 1911, re-_ 
| quested that. the lands be opened to agricultural entender the act 


of June 11, 1906, the Huntley entry had not. been canceled, though by 


_ departmental decision of November 24, 1910, it had been found that _ 
| Huntley had not. compied with the requirements of the homestead Ped 
law as to residence. 7: 
_ (8) That Benton’s sSlie ions for lista: was. filed siheaqucdt: to 

the cancellation of the Huntley entry, but that the Secretary of 
Agriculture’s prior recommendation for the opening of. the lands 
could not have been based upon that application. 

(4) That the Secretary of Agriculture at time of his request of 
January 7, 1911, for opening of the lands believed that the home- 
stead entry of Huntley had been finally canceled. 

The proclamation of March 2, 1907, supra, creating the Weaisde 
National Forest, contained the folie qiag clause: ‘ 

Excepting from the force and effect of this: proclamation. all Jands which — 
are at this date embraced in any legal entry or covered by any lawful filing 
or selection duly of record in the proper United States land office, or upon 
which any valid settlement had been made pursuant to law, and the statutory 
period within which to make entry or filing of record has not expired... . Pro- 
vided, that these exceptions shall not continue to apply to any particular tract 
of land unless the. entryman, settler, or claimant continues to comply. with: the 
law under which the entry, filing, or settlement was made. — 

The departmental decision of December 17, 1912, was: based. upon 
the assumption that the Secretary of Aowieulnie listed the lands. 
Involved upon the application of Lynes, and that this Department 
can not review the action of the Secretary of Agriculture taken 


within the scope of his authority, and upon the further finding _ 


that as it has now been determined that Huntley never maintained 


a bona fide residence upon the land, the forestry withdrawal of 


March 2, 1907, attached upon that date, the lands then becoming 

a part ‘of the ational: forest, subject to the open of the act 

of June 11, 1906, supra. 7 
Under the law the Secretary of eeiutae is not required to 


await the filing of an application before designating lands for 


entry under the act of 1906, but, on the contrary, may, and fre- 
quently does, list such areas upon his own | not en: In that. event 


A779" —YOL, 4213 19 
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no pratenednes right is awarded by the statute nor can ee claimed. 
except by settlers who are actually occupying the lands prior to 
January 1, 1906. In the opinion of this Department, Lynes could 
not and did not acquire any right by filing the application for list- 
3 ing of the lands on December 12, 1908, while same. were included — 
in the prior and existing homestead entry of Huntley, nor was the 
request of the Secretary of Agriculture, dated January 7, 1911, prior | 
to the cancellation of the Huntley entry, operative: until after the 


records had been cleared of said entry by the cancellation effected _ 


January 27, 1911. Good administration requires and the law evi- | 
dently contemplates that the lands which the Secretary of Agri- | 
culture may, in his discretion, list with the Secretary of the Interior 

with request that they be opened to entry under the homestead laws, | 


_ shall be. lands which are subject to homestead entry. So long as 


they are covered by prior uncanceled entries they are not subject 
to entry by another and the law evidently did not contemplate the 
opening of the land, the award of preference rights, or the allowance 
of entries upon tracts which still remain segregated upon the records 
of the General Land Office by prior uncanceled entries, 

It is true that the proclamation i in pane from its force and 
effect land embraced in “any legal entry © . lawful, filing or 
selection ” provided that the exception should not continue unless 
the-entryman or claimant continued to comply with the law. But 
this must, and evidently does, contemplate a determination by an 


appropriate tribunal, and after full opportunity has been accorded _ 


the party or parties: in interest to be heard as to whether or not 
the entryman or claimant has continued to comply with the law 
under which his entry or filing was made. It was not intended. 
that the officers charged with the administration of the forest re- 
serves or any other officers of the United States should arbitrarily 
and without hearing determine that entrymen or claimants had 
forfeited their lands or that such officers should, without notice to 


the entrymen or claimants, award the lands or the right of posses- 


sion thereto: to others. Until an entry or selection has been finally 
adjudicated and canceled it can not be said that the exception con- 
tained in the proclamation i is or is not. applicable to any particular 
case. Nor does the law contemplate or authorize that same. shall | 
be listed for or entered by another. _ 

Up to January 23, 1911, Huntley’s entry fot chess land was pend- x 


-. ing and uncanceled and it was not until that date that Huntley had 


exhausted all the rights of appeal and rehearing allowed him under 
the then existing Rules of Practice. : 

| The Department therefore’ concludes that the lands in ‘Guddtion 
were not subject to listing under the act of Ju une 11, 1906, supra, or 
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to applications: therefor prior to cancellation of Huntley’s s entry; 
that consequently Lynes secured no preference right by his applica- 
tion filed in 1908; that Benton secured no preference right by his ap- 
plication filed January 27, 1911, after the Secretary of Agriculture 
had filed his request for opening of the land; that the action of the — 
Secretary of Agriculture should and must be treated as a listing not. 
- based upon the application of either party, and that consequently the — 


lands listed did not become subject to homestead. entry until May 31, 


1911, the date fixed for such opening and entry in the notice given 
by this Department. The applications of Lynes and Benton might 
be rejected because improperly received, but having been received and — 
suspended by the local officers will be regarded as having been simul- 
taneously filed on May 31, 1911. Various allegations having been — 
made. under oath by both parties. with respect to their relative equities 
and as to the motives which actuated them in the premises, such as 
Benton’s allegation that he paid $10,000 for the improvements placed. 
by Huntley upon the land and the charge by Lynes that Benton is 
prosecuting the application in the interest of Huntley and the charge 
~ that Lynes has been moved by other motives than the desire to acquire 
a home, the Department believes that in justice to the parties in in- 
terest and for its own information a hearing should be had.. De- 
partmental decision of December 17, 1912, is accordingly hereby va- 
cated and the decision of the Commissioner of the. General Land 
Office, dated December 15, 1911, reversed and the case remanded, 
with directions that a heaene be ordered to determine the rights and. 
equities of Benton and Lynes with respect to the land involved, and 
particularly whether one or both of them has established and is 
maintaining residence upon the land; what improvements, if any, © 
have been placed thereupon by the respective parties, what considera- — 
tion was paid by Benton for the improvements placed thereon by. the 


‘prior entryman, whether Benton’s application is presented in good ce 


faith, or in behalf -of the former entryman, and whether Lynes is 
| presenting his application in good faith for a home. Evidence upon © 
‘any other points material to a determination of the respective rights 

or equities of the parties may also be submitted at the hearing — 
when had. 


KARL GOLDSMITH, 


_ Decided June 5, 1918. 


-TsoLaTED Tee wae or PART or ‘TRACT. 


‘Where two or more contiguous legal subdivisions, aggregating less than a 
quarter section, comprise one isolated or disconnected tract, they should, 
as a matter of good administration, be ordered into market and sold to- 
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_ gether as one piece of land; but the sale of part only of the legal sub- 
divisions comprising an isolated tract is within the discretionary power 
- conferred upon the Commissioner of the General Land Office by the statute. 

and may be permitted to stand. | , 


-Laxiaw, Assistant Secretary: | os 
- Karl Goldsmith and Ida Hayden, his Geansteres: poeta fois 
decision of the Commissioner of the General Land Office of Septem-. 


ber 4, 1912, holding for cancellation. certificate of sale as isolated 


bracts lots 6 and 7%, Sec. 6, T. 4 N., R. 30. E., B. H. M. , Pierre, South 
Dakota. 

February 14, 1911, Charles Nougat filed i in the local office apple | 
cation under act of June 27, 1906 (34 Stat., 517), for sale of lots 
6 and 7, Sec. 6, T. 4 N., R. 30 E., B. H. M., ich the Commissioner, ’ 


| October 4, 1911, salen into apen and on due and regular pro- : 


ceedings cals was made, December 18, 1911, to Karl Goldsmith, who 
made payment. and cash certificate ised to him. On sega 
a his office records, the Commissioner found the NE. 4 SE. 4, Sec. 

1, T. 4 N., R. 29 -E., was. vacant. and unappropriated land from date 
of Newauist’s neplieation. to date of sale, wherefore the Commis- 
sioner held that lots 6 and 7, Sec. 6,.T. 4 N., R. 30 E., did not con- 
stitute an isolated tract at fae of Newquist’s application within 
meaning of the law, that the sale must be set aside, and be held for 
cancellation. 

Ida Hayden, to whom: Goldsmith sold the land, joins in the appeal 
and, admitting the facts, asks the Secretary. of the Interior: 
to allow aaa sale to stand of record and to allow Ida Hayden to apply for 
sale of NE. + 1 SE.. -$, Sec. 1, T. 4 N., R. 29 E., B. H. M., as an isolated tract, oF, 
to apply for and advertise as an isolated fraict lots 6 and 7 and NE. 4 SE. 4, 
See. 1. ... and to order refund the sum paid as purchase price for said lots 
6 and 7 .... provided the sale as made of said lots 6 and c be not allowed 
to stand. , | 
In view: of the Desasenent the sale made: may sad should stand. 

Lots 6 and 7, Sec. 6, 70.18 acres, with NE. + SE. 4, Sec. 1, consti- 
tuted one ‘wolated tack of 110.18 acres. ‘It was error of the local 
office and of the Commissioner not to have noted the contiguity of 
these three tracts lying in two townships, constituting in fact one 
isolated tract. The applicant for sale necessarily had to rely on in- 
formation furnished by officers of the Land Department as to de- 
scription and area of the isolated tract. The fault was that of the 
Land Department, and not that of the applicant nor of the pur- | 


chaser. The Commissioner declared the two lots to be an isolated 


tract, and relying upon it the applicant paid the fee for publication 
of the notice furnished by the Land Department, for which he can 
not be reimbursed. The bidders attended and the successful. bidder 
inade payment, received his evidence. of purchase, and then sold the 
land to another, for value, equally innocent. - 
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On all principles of fair dealing , the nC eae should dbide the 
sale as any private party. would: be compelled to. do by. the courts 
under like circumstances, _ 

This case is not one of lack of power ae the Taad Department ts 
make the sale. Had the property sold, taken with the NE; 4 SE. 4, 
Sec. 1, together exceeded “ one quarter section,” a- different question, 
would arise. But in this.case there was power and the sale was 
fairly made. By an oversight, part of the land over which the 
‘power extended was omitted. This was an irregularity, for, ag mat- 
ter of good administration, all governmental subdivisions compris- 
ing. an isolated.tract. should be sold together, but the statute does not 
in terms require that procedure. The statute merely grants authority 
to sell, and whether the whole tract shall be sold as a unit or shall be 
sold by single subdivisions, is within discretion of the Commissioner, 
who orders the sale.. While the order in the present case for lots 6 
and 7 appears to have been an inadvertence, it was nevertheless an 
order within discretion of the Commissioner, and having been fully 
executed, innocent. parties, who have accepted and acted upon. it, 
should not be punished by loss for errors not due to their own acts.: 
The decision is. therefore reversed, and, if no > other: oneE, aps : 
pears, the sale will be consummated by patent. - 

As to remainder of the isolated tract, the NE. 4 4 SE. 4 4, ce 1, the 
| petition filed has not been acted upon by the Commissioner, anos . 
province is first to act upon it. No action can properly be taken | 
thereon at this time by the Department, and .that matter. 1S left to 
_ consideration of the Commissioner. 2 


TOLLEF OAKLAND ET AL. 
Decided June 7, 1913. 


Repaysent—TrMwmr AND Sronn Sworn ey eemcge Agate : 

s" mney paid to the receiver in connection with a timber and stone sworn 
statement should be deposited, under paragraph 46 of the instructions of 
June 10, 1908, to the receiver's official account, and so held until earned — 

. by submission of satisfactory proof or returned to the claimant, and should — 

not be covered into the Treasury of the United States until. due and payable 
under the law; and where money so deposited with the receiver is erron- 

_ eously covered into the Treasury before it is earned, and the timber and. 

_...... Stone claim is not. consummated, an. assignee of the timber and. stone, claim- 
o ‘ant - is not entitled, in view of the provisions of section 3477 of the Revised 
‘Statutes, prohibiting the transfer and assignment of claims against the 
United States, to Repay eenEor Me money so paid into the Treasury. - . 


LayLin, Assistant Se oretary? 
; “Appeal: is filed herein by Bengt Hansen as assignee of Tollet 
: Oakland from decision of June 10, 1912, of the Commissioner of the 


182 Ss DECISIONS RELATING TO THE PUBLIC LANDS. 


General Land Office, denying said Hansen’ S application as such 


assignee for repayment of purchase moneys and fees paid in con--_ 


nection with said Oakland’s timber and stone sworn statement filed 
January 3, 1911, for lots 3 and’4, Sec. 6, T. 63 N., R. 22 W., Duluth, 


Minnesota, iad district, which failed for want of proof to support. 


-. its allowance, for the stated reason that such assignee cannot be con- 
sidered as a legal representative qualified to make such application 


for and -receive repayment under. the act. of | March 26, 1908 (35 — 


Stat., 48). 


The record shows that Haltinnd ma swith es ‘sworn. stalameat tis | 


required filing fee of $10 and on October 5, 1911; in accordance with 
paragraph 19 of the regulations Scns cach applications for 
entry (37 L. D., 289), $95 purchase money, and published notice for 
the submission of proof January 18, 1912. It appears said Oakland 
then became sick and not expecting to live he executed November 28, 
1911, a formal assignment and transfer to said Hansen of his lain 
for repayment of the purchase money and fees above stated, authoriz- 

‘ing said Hansen to receive and receipt for the same upon repayment 
~ thereof, “to indemnify said Bengt Hansen for the money loaned to 


me without security to pay the purchase. price for said above . 
described land.” On January 29, 1912; Hansen presented this assign- 


ment for filing with his application as such assignee for repayment, 
which the local officers returned stating they had no authority to 

accept sich assignment, and on January 31, 1912, they presented the 
case for instructions to the Commissioner, who directed, March 7, 
1912, that said application for repayment be forwarded to his office. 
The case as to the sworn statement was closed, for failure to submit 
proof, on March 20, 1912. Oakland died March 21, 1912, and on 
March 23, 1912, Hansen filed a new application for repayment, with 
said assignment, which the Commissioner denied in the Mocisien 
appealed from. 

Said purchase money, paid October 5, 1911, on which date receipt 
duly issued, appears to have been eee nh the Treasury of the 


1 


United States on the same day, prior to the required sixty days 


notice of and the day for the submission of proof. 


This money, however, was not due and payable, under the terms = 


and within the contemplation of the timber and stone law, in com-— 


pletion of the entry, until the proof was submitted. Its payment 


prior thereto, required by the regulations (40 L..D., 238) for admin- 


istrative reasons, was only made as an earnest and was a deposit, 


merely, which was not legally applicable te the sworn statement in 


completion thereof under the law, as above atated, until anes a — 


submitted. — 
In accordance with paragraph 46 of the instructions to receivers 


(37 L. D., 46), this money should have been deposited to the receiver’ S 
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4 afi account until i tamalied! (earned) or ‘returned, ” and, by 


_ paragraph. AT of said instructions, “as soon aS APPLIED, . . . 


deposited to the credit of the Dream tSr of the United States.” Said . 


money was not properly applicable as ‘ ‘earned ” within the purview 
of these instr uctions until, as stated, it was due and payable by the 
terms and within the contemplation of the timber and stone law, or 


_ when proof was submitted, and until that time it was not properly 


- coverable into the Treasury of the poe States: under either the 
law or said instructions. : 
Whether moneys SO Ayano and sapouited and sbopaly erected | 
to the receiver’s account and not covered into the Treasury are re- 
payable to the applicant or to his assignee, as his. “ legal representa- 
tive ” within the purview of said act of March 26, 1908, is a question. 
not here presented. This purchase money was in fact, although 
contrary to said instructions to receivers, covered into the Treasury 
as soon as it was paid and before it a legally applicable in com- 
pletion of Oakland’s timber and stone statement, and a claim for 
repayment thereof is a claim upon the United States within the 
purview of section 3477, Revised Statutes, prohibiting “ all oe 
fers and assignments made of any claim upon the United States.” 

‘It appears, however, from Hansen’s statements, uncorroborated, 
that Oakland died leaving as his only heirs in the United States 
six minor children, the issue of his sister, the deceased wife of said. 
Hansen, who as their natural guardian’ now claims the right of 
repayment. In view of such statement Hansen should be called 
upon to file proper application in behalf of said heirs, with corrobo-— 


rated showing in support thereof, upon filing which, the case should 


be further considered and adjudicated ; in accordance with the facts 


then presented. : 

The filing fee of $10 is cae ssn ile. as the Gnibee and. stone | 
application failed for want. of proof and the fee was: earned. In- | 
structions (40 L. D., 181). 7 

‘The case is remanded for action in accordance with. the foregoing, 
and the decision herein of April 16, 1913, not eae is oy. 
vacated and set aside. | 


_ RENSEELAER N. PHIPPS. 
Decided June 11, 1918. 


a SoLprers? “_Apprmonat-—Rient OF Widow. 
The right of the widow of a deceased homestead anteaa to make homes 
-- gtead entry in her. own name is entirely separate and distinct from her 
‘right to the ‘soldiers’ additional right of her deceased husband; and the 
. fact that she makes a homestead entry in her own right in no wise affects’ 
_ her right to locate or ers of the soldiers’ additional right of her de- 
ceased husband. | 
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--Layrin, Assistant Secretary: 

February 25, 1911, the above entitled saplinacen rot Benseele N. 
Phipps, assignee of Ricks A. Becker, widow of Martin A. Becker] 
was filed in the local office to enter ernee sections 2306 and 2307, 
Revised Statutes, the SE. 4 SW. 4, Sec. 4, T. 20 N., R. 33 K., M. M., 
40 acres, Lewistown, Montana, land district | oo 

‘The application is based on an assignment of 40 acres of ihe | 
right of Martin A. Becker, alleged to have served in Company “ D,” 
13th Regiment, Wisconsin Infantry Volunteers, from October 17, 
1861, to July 22, 1865, and to have made homestead entry 4991, at 
: Tania, 0 Michigan, October 20, 1870, for the N. fractional 4 NW. frac- 
ional 4, Sec. 2, T. 16 N., R. 8 E., Michigan Meridian, 81.32 acres, 
which was. ele on. pel nguichiment February 3, 1873. | 

The Commissioner finds that said original entry and military 
service constitute a: base for additional right of 78.68 acres, and 
that if Recta A. Becker had not made any other entry, she would 
. appear to be entitled under section 2307, Revised Statutes, to addi- 

tional right for. that area, the military service and the evidence of 
the identity of Martin A. Becker as the soldier and entryman being 
satisfactory. The application, however, is held for rejection because 
it appears that Recta A. Becker, after the death of her husband, 
made homestead entry 23533, at be South Dakota, October 
27, 1897, for lot 1, and 8S. 4 NE. 4, Sec. 1, T. 128 N,, R, 51 W., 
| 5th E M., sabre: 116. 12 acres, upon mnie she iiaae final five 
year pea aad which was patented to her under final certificate - 
12212, March 1, 1904, and’ because of such entry she is entitled to 
Adi onal right of only 43.88 acres, or the difference between the 


~ area of her entry, 116.12 acres, and a full homestead of 160 acres, 


and for this reason only holds that her two assignments of 40 acres 
each to B, A. Mason on November 17, 1910, one of which was filed 
with the present application,. does not constitute a proper basis for 
the right claimed. From. this decision Renseelaer N. Phipps has 
appealed to the Department. : 

The question presented is, the soldier, Martin. A. Becker, avis: 
died, the owner and holder of a soldiers’ additional right of 18.68 - 
acres, which upon his death became the property of his widow, 

was such right decreased or curtailed in any way because of her 
entry, while a widow, of 116.12 acres as heretofore set forth. 

‘This question has had careful consideration, and the Department 


holds that the right of the widow to make homestead entry in her _ 


own right under section 2289, Revised Statutes, for 160 acres of land, . 

is entirely separate and austinet from her right to the soldiers’ nddi 
tional granted to her deceased husband because of his military service 
and entry of less than 160 acres under the homestead law. The | 
exhaustion of. her homestead right by the entry of 160 acres. or less 
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area eoaia in nowise. atett her right to locate or dispose of the 
| soldiers’ additional right allowed her by statute. 3 
It follows that the decision appealed from must be and $e is. ieeby 


reversed, and the case is remanded to the General Land Office, with - % 


direction. that the application of Phipps be allowed, if.no other 


sufficient reason is found for the rejection thereof, this one — ch | 


_ only being considered by the oars upon this appeal. = 


| RECLAMATION—TIETON UNIT, YAKIMA PROJ ECT—WATER | 
| SERVICE. _ 


“Ponto Nasoue 


‘Daparracent OF THE _ Inrerror, | 
Washington, June 16, 1913. 


1. In pursuance of the provisions of section 4 of the Reclamation 
Act of June 17, 1902 (32 Stat., 888), and of the acts amendatory 
thereof and. supplementary thereto, notice is hereby given that water 


will be furnished from the Tieton Unit for the irrigable land in the . 


Northwest. quarter of Northeast. quarter, Northeast quarter. of North- 
west quarter, Southeast quarter of Northwest quarter, Southwest. 
quarter of Northeast quarter, being respectively farm units “EH,” 
“BR,” “G,” and “H” of Sec. 30, T. 138 N., R. 17 E., W. M., as hoes 
on amended plat approved May 28, 1918, and on file in the Toca land. 
office and the project. office, both in. North Yakima, Washington. — 
_ 9%. The charges, times, and the manner of making payments shall 
be governed by the terms of the public notice of April 18, 1912 [40 
L. D., 579], as amended by public notice of May 10, 1912, except that 
for nnd covered by this public notice the first installment of charges _ 
for building, operation and maintenance shall be due and payable — 
at the time of filing applications, as hereinafter provided; the second 
_ installments shall be due on April 1, 1914, and subsequent installments 
~ ghall become due on April 1 of sacl year dnaten tien. All installments | 
_ of charges shall become due and payable as herein provided, whether. 
or not water-right ee is made therefor or. water is used 
thereon. 
8, All where Chnzoes are annie: to ne special: fiscal agent, 
U.S. Reclamation Service, North Yakima, Washington. | 
4, The limit of area per entry, representing the acreage which, in. 
the opinion of the Secretary of the Interior, may be reasonably. re- 
: quired for the support of a family is as shown on the plat. _ 
5. Homestead. entries, accompanied by applications for water 


@ rights and the first installment of the charges for building, operation — 


and maintenance, may be made under the ea of said act for 
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the farm units covered by this notice. in ‘the. manner hereinafter 
provided, | 

€. Homestead pcliciions, for the said Gen units shall be made 
only i in the manner following: Any person qualified to make home- 
stead entry may execute such application on and after June 25, 1913, 
up to and including June 30, 1913, before any duly authorized Stites 
- within the land district. Each homestead application must be accom- 
panied by a properly executed water-right. application and by a 
_ certified check on a national bank or post. office money order, drawn 
to the order of the special fiscal agent, U. S. Reclamation Service, for 
the amount of the first installment of the water-right charges for | 
- building, operation and maintenance, viz., $10.80 per acre of irrigable 
land, and also by a certified check on a national bank or post office 
money order, drawn to the order of the receiver, U. S. Land Office, 
for the amount of the fees and commissions, emOneae to $6.50 pee | 
entry. 

7. The aihombelead application, the mera ont appheauen and the 


certified checks or money orders, and all papers necessary to show 


the applicant to. be qualified to make homestead entry, shall be en-— 
- closed in a sealed envelope, addressed. to the register and receiver of 
- the United States Land Office, at North Yakima, Washington, and 

the upper left-hand corner of: the envelope must contain the name 
and address of the applicant and the description of the land, by © 
farm unit, section, township and range, and be marked “Tieton ~ 
- Unit.” The papers so prepared and enclosed in a sealed envelope 
may be filed in person, through another, or through the mail, in the: 
United States Land Office at North Yakima, Washington, on June 
30, 1918, between the hours of 9 a. m. and. 4,30 p.m. All persons 
sending i in their applications by mail should post them at such time: 
as to insure their being received at the local land office between these 
hours. All applications filed before 9 o’clock a. m. of that day will be 
returned without opening, and all applications filed after 4.80 o’clock 
p- m. of that day will be held until all applications filed between 9 
a, m. and 4.30 p. m. have been disposed of, when, if there are any 
‘vacant farm units for which delayed apelin are filed, ane will 
then be considered in the order of their filing. a, 
-. 8. Warning is hereby expressly given that no rights can be ‘ob- 
tained by settlement made on the land since the date of its withdrawal 
under the provisions of the Reclamation Act of June 17; 1902 (32 
Stat., 388), and prior to the allowance of entry hereunder, nor will 
any person be allowed to obtain preference right or other advantage 
through priority in presenting homestead application at the United — 
‘States Land Office, or by holding a place in any line formed at that ~ 
office, nor in any other manner than as herein. provided for. | 
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9. Where — or more persons apply for the same — unit on 
_ the date above specified, the right to enter will be determined in 


the manner: hereinafter prescribed, on July 2, 1913, at the United — 
States Land Office at North Yakima, Washington. 
10. No person will be allowed to present application to enter more 


. than one farm unit, which must be specifically and fully described in — 


the homestead application and water-right application, according to 
legal subdivision, section, township and range, and also by farm unit 
description. If any person presents applications for more than one: 
farm: unit, none of his several applications will be considered. 

11. It shall be the duty of the register:and receiver and the proj ject | 
manager of the said Tieton unit to arrange all envelopes containing 
applications presented hereunder in alphabetical order, according to— 
the names of the several applicants shown on the outside. thereof, 
without opening the same. They shall also prepare cards or slips 
of paper of uniform size, color, and appearance, and the names of — 
the several applicants shall be written, one on each slip of paper, 


with a description of the farm unit applied for and such cards repre- 


senting applications for one particular farm unit shall be assembled. 

12. The right of entry for each farm unit shall be determined in 
public, and before the right for each farm unit for which more than 
one person has applied is determined, it shall be the duty of the regis- 
ter ofthe local land office to make public announcement that such right 
is about to be determined. All cards or slips of paper representing 
applications to enter such farm unit will then be placed in a box or © 
other receptacle provided for that purpose and the register of the — 
land office shall publicly announce the name of each applicant at the 
time the card or slip of paper bearing his name is placed within the: 
receptacle. All cards or slips of paper in the receptacle shall be 
thoroughly mixed and one card or slip of paper will then be-drawn - 
therefrom by some impartial and disinterested person, designated 
by the officers in charge, and the right to enter the farm unit will be 
accorded to the applicant whose name appears on the card or slip so - 
drawn, pr ovided he is duly qualified to make homestead entry and 
water-right application, and the envelope containing his application 
will be immediately opened and the papers examined by the local 
land office, and, if found to comply with the law and the regulations 
thereunder, they will be given a serial number, and upon approval of 
the water-right application by the project manager, the homestead 
_. application will be allowed by the local land officers, but no receipt _ 


= _ will be issued until the certified’ checks, where such accompanied the 
application, have been paid. While applicants may be present. at 


the time right of entry is awarded, yet such presence is not necessary, 


as the applications of successful persons will be immediately allowed _ - 
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on the papers already filed and actice at once anced the successful 
_applcants. . . 

13. The slips of paper bearing the names of the other. applicants | 
for the particular farm unit will be retained in the receptacle, and 
if on examination it shall be found that the applicant whose name is 
first drawn is not. qualified to make a homestead entry or water-right | 
application, or the papers filed in support thereof are unsatisfactory, | 
the register will thereupon reject his application, assigning reasons 
therefor, and allow the applicant the usual right of appeal, where- 
upon a second slip will be drawn from such receptacle in the same 
manner as the first slip was drawn and the person whose name ap- 
_ pears on said second slip shall be accorded the right to make entry 
of the unit, if duly qualified and his showing is satisfactory. Such — 


: procedure s shall be followed until a person is ‘found: who is qualified — | 


- to make homestead entry and water-right application and who has — 
met all requirements. Where a second drawing is necessary and 
entry is allowed thereon, such entry will be subject to the rights of 


the party whose application was first drawn, if upon appeal the - 


action of the local land officers in ‘rejecting his application be set 
aside, 3 

“14. When the right to enter all of the farm units applied for fies 
been determined, the envelopes remaining unopened shall each be 
at once ee in an official. Government envelope and returned 


by the local land officers to the persons whose names appear. on the | 


outside thereof. | | 

15. In order that every person ang to execute and present | 
application for any of the farm units may be enabled to do so at 
the time allowed, without causing a rush, warning is hereby given 


that all such applications should be prepared and executed hefore | 


some of the officers authorized by law at as early a date as es 
after June 25, 1918. 

16. After the expiration of the sated for entry hereinbefore pro- 
vided for, all entries made for any of the lands described, whether 
for lands not heretofore entered or for lands covered by prior entries 
which have been canceled by relinquishment or. otherwise, shall be 

accompanied by applications for water rights in due form, and by 
all charges for building, operation and maintenance then due. Where 
payments have been duly made by the prior applicants and. credits 
therefor duly assigned in writing the entryman shall continue the 


” payment: thus. begun. In other cases the entryman shall pay the | ~ 


- first installment in full at the time of his entry; the second install- | 
iment shall become due on April 1 of the calendar year following the 
date of entry; and subsequent installments shall become oue on April 
lof each ree thereafter until fully ee 
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1%. Entrymen of lands for which acceptable water-right applica- _ 
tions shall be filed in accordance with the terms of this notice may 
secure the benefits of the public notices of March 21 and April 25, 
1918, and make their payments according to the schedule therein by 
complying. with the terms thereof, as to reclamation and cultivation. | 
| 18..The regulation is hereby established that no water will be fur- 
-nished in any year until all operation and maintenance charger 
which have become due shall have been paid in full. 7 

19. Failure to pay any two installments of the charges when due 
shall. render the entry and the corresponding water-right application . 
subject to cancellation, with forfeiture of all rights under the 
. Reclamation Act, as well as of any moneys already paid. 

| Lewis C. Layin, 

| Assistant Secretary o f the Interior. | 


- RECLAMATION—OKANOGAN PROJECT—WATER CHARGE. 
. ORDER, | | 


DrrarTMENT oF THE INTERIOR, 
| Washington, June 16, 1918. 
In pursuance of the acts of Congress approved June 17, 1902 (32 
Stat., 388), and February 13, 1911 (36 Stat., 902), and pther acts 
applicable thereto, the following order is hereby promulgated for 
the Okanogan project, viz.: ; 
1. For all entrymen and water- right applicants who availed them- 


| _ selves of the stay of proceedings offered by order of April 29, 1912, 
the water rental charge for the irrigation season of 1913, and an- 


nually thereafter until further notice, shall be three dollars per acre 


of irrigable land; such rental shall be due on May 1 of each year, 


and no water will be furnished in any year until payment. thereof 
shall have been made. : 
9, The payment of such rental charge annually until further 
- notice shall operate to continue in effect the stay of. proceedings — 
duly accepted 1 in pursuance of order of April 29, 19192. 
awe C, Layiin, 
- Assistant Secretary of he Interior. 
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RECLAMATION—SUNNYSIDE UNIT, YAKIMA PROJ ECT—WATER | 


SERVICE. 
- Pusric NOTICE. 


Deraprent | or THE INTERIOR, . 
| Washington, June 16, 1913. 


In pursuance ast the provisions, of section 4 of the Reclamation — 


Act of June 17, 1902 (32 Stat., 388), and acts amendatory thereof 
and supplementary thereto, notice is hereby given as follows: 


1. Water will be furnished from the Sunnyside Unit, “Yakima 


Proiect, Washington, under the provisions of the Reclamation Act, 
upon the filing of proper water-right application? for the following 
lands shown on farm unit plats of T. 8 N., R. 22 E., T. 9 N., R. 22 
| #E,, T.11 N., RB. 20 E., and T. 9 N., BR. 24 E. , approved by the Secre- 
tary of the Tnterior February 28, "1911, diss 3 N., Rs. 23 and 24 E., 

approved by the Secretary of the Interior February 19, 1912, Ts. 


10 and 11 N., R. 21 B., and T. 9 N., R. 25 E., approved by the seers: 


tary of the Interior May 92, 1912, as. amended nay? 21, 1913, viz: 


. Willamette Meridian. 


T, 8.N.,.R. 22.8. — “ | Added Lirrigable area, acres. 
[et cad 9° 0) Hag: |e NE a ac Ne re an nS SPSS Omer ee ere ne eed 38 
SEGRE ds boar ae eae nace cin Ss ate De tee enero 40 
EE ge Page ae ee ee ne eae ee RRO sg Bee OP ea ee ere 40 
Go ee et et hee ee eet eae 25 
RB IN he ee ee eee ee eee ee et eee 24 
The ep a ae evar me ac OT Ra he ea 19 
la INE ge eee ea a ee 2 
INV a Wea as ee s 40 
T. 8.N., R. 23 EB 
Sec. 2, Lot 1-.--.-----------~------------+~~~----~----------++---~------ 22 
T. 8N., R. 24 # 
SeG. NGS We pee oh ee eo eee ee eu ae 3 
eH SW eee ee a Se ee Se 4 
TVG es Us ee ee eer ee eee eee ee 24 
T. 9 N., BR. 22 B. | 
See; 862 SH PON Wy. foto cco ee ee 26 
Woe NG eae ee ea ee ee oes 23 
I eS a a ee 40 
NW ES ea 23 
ile be OW baie ee Se ee 40 
T. 9N., R. 2 B. - 
SOC 20 ING a) DEH Pe ee eee eee eae eae ee eS 10 
BI. NEY too eee re ne eae eee 10 
ee O80. Tig ts ati ce pe ie te eee ee et as 
LL, Se ee OEE YS TPT Na Oa teh MO MD ROE er ee 1 
- See, 34, NW. 4 NW. 4$-----=------- eee sense en eee --. 10 | 


T.9N., R. 25 B. 
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Sec. 32, Lot ee es the eee ee a REM £2 
te? a 2g wanna nena anne nne ane ER es eRe, ek 
P10 N., BR, Qt E. le | i | _ 2 _— 
| Sec. Dio W 2 Shit enn a de a eee ee JD 
. SE. 4 SEL foe tee er ee ee eae aco 7A 
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30: JA. supplementary list showing all lands now ready for irriga- 
tion in the Sunnyside Unit has been filed in the project office at — 
Sunnyside, Washington, showing in. separate columns the area in. 
each regular subdivision or farm unit opened to irrigation in 1909, 
1910, 1911, 1912, and 1913, and the additional lands for which water _ 
will be furnished in 1914 and subsequent years will be shown on 
further supplementary lists to be duly filed in the said project. office. 

8. In all other respects applications. for water rights, including 
the charges and the times and manner of payments shall be governed 
“by the terms of the public notices of March 15, 1911, and February 
29, 1912 [40-L. D., 487], and public notices and orders supplemental 
ae or aiacnda ore thereof, except that the instalment of the 
charges for the lands covered by this notice, and for the additional 
acreage for which water will be furnished in 1913, as shown by the 
list on file at the project office at Sunnyside, Washington, referred 


. to in Article 2 hereof, shall be due-on-June 15, 1913, and subsequent 


instalments on March 1 us each vee thereatter, until fully paid. 


Lewis 0, Lavin, 
Assistant Seeretoiy. 


‘ELIZABETH MORTON. 


| Sonprmrs’ Apprtiow.t-—Rrents oF MINORS: — | 

The rights of minor children in the soldier’s additional right: of their de- 
ceased father, under sections. 2306 and 2307 of the Revised Statutes, in 
event of the remarriage of his widow, are determined as of the date of 
‘such remarriage ; and only such of the children, as are minors cat that date 
have any interest in the additional right. 3 7 


Assistant t Seoretary Lain to D. N. Clavh, Washington, D. 0, June _ 
. 80; 1913. | = 


Referring is your letter of June tic 19138, concerning the soldiers’ 
additional application based upon assignment of Elizabeth Morton, — 
as administratrix of the estate of William Morton, wherein you re- 
| quest extension of time for 30 days, you are advised that the record | 
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was. transmitted to the Commissioner May 28, 1913, and. therefore | 
your letter and the accompanying papers have been transmitted to 
the Commissioner with direction that extension be granted LE “nO. ° 
objection appear. _ 7 

With reference to your question, whether the eae of the. minors 
are to be governed by the date of the death of the soldier, or by the 
date of the remarriage of the soldier’s widow, you are advised that 
those persons who were minor. children of the soldier at the date of 
the widow’s remarriage have an interest in the additional right 

claimed. : nist Bs | 





‘FRANCIS FRAZIER. 
| Decided June 21, 1918. 


| Sawin S1oux. INDIAN Agron Homesite RioHr. 
OA Santee Sioux Indian by taking an allotment of lands settled upon by him 
' within the area set apart for the Santee Sioux tribe by executive proclama-’ 
- tion of Juiy 20,. 1866, does not exhaust or in anywise affect his right, as a 
citizen of the United States by virtue of section 6 of the act of Deere 8, 
1887, to make . a homestead suey of public dans. | 


one Assistant Roce 

‘This case involves homestead sai No. 06818, ee March 29, 
1910, for the SE. 4 , See. 32,.T. 10 N., R. 74 W., Gregory, South Dae 
kota. Commutation proof was. submitted October 19, 1911, and cash 
certificate issued thereon November 2d of that year. 

January 28, 1912, the Commissioner of the General Land Office 
held the entry for cancellation on the ground that Frazier was a dis- 
qualificd entryman because he had made a prior entry and had re- 
ceived patent therefor. An appeal brings the case here. : . 

Frazier, appellant herein, is a member of the Santee Sioux Tribe 
of Indians. In decision appealed from it is stated that he made In- 
dian allotment No. 50, on September 29, 1885, for 160 acres of land, 


and that patent issued therefor Daaee 29th of that year. The en- . 


try herein was canceled substantially for the stated reason that 
_ Frazier’s former entry of 1885 was made under article 6 of the treaty 
of April 29, 1868 (15 Stat., 635-7 ), which required i improvements and 
occupancy for three years as a condition precedent to patent, that the 
land occupied and later patented to him was not in the class of lands 
previously held in conimon and owned by his tribe but was a part of © 
the land “ not included in the tract reserved for the Indians.”. 
Special exception is. made to this finding, it being contended that — 
Frazier’s so-called entry of 1885 was not a technical entry but an 
allotment; that the allotment was made of lands then reserved for 
his tribe of Indians, which lands were held in common, and in mak- 


DECISIONS RELATING TO THE PUBLIC LANDS. 1938 


ing the allotment, ‘he tools lands previously sete to and then ‘be- 
longing to his tribe; that such allotment as not, as held, exhaust his 


7 homestead right. 


According to an idea dated: J uly OT, 1912, tds by i. F. McIn- 

tyre, superintendent in charge of the Santee Agency in. Nebraska, 
affiant has custody and pont of general schedule of allotments un- 
der which the Santee Sioux Indians were allotted lands on. their 
Santee Reservation in Nebraska. That. the allotment schedule bears: 


date April 11, 1885, and’ that the schedules and allotments were ap- _ | 


proved by the President May 11, 1885; that Frazier (appellant) was 


designated as allottee No. 616 and was allotted the S. 4 SW. 4, Sec. 


17, and N. 4 NW. 4, Sec. 20, T. 32 N., R. 5 W., 6th P. M., Nebraska. | 
It appears om. 7 book compiled and published in 1902, by the 
- Indian Office, entitled “ Executive Orders Relating to Indian Re- 


serves from May 14, 1855, to July 1, 1902,” and made: under authority a 


_ of law, that T. 32 N., ‘BR. 5. W., was, with other lands, by Executive 
order of February o7, 1866, withdrawn and reserved— | 
Until the action of Congress be had with a view to the setting apart of these 
- townships. as reservation for the Santee ‘Sioux Indians now at Grow: Creek, 
Dakota. — < 
July 13, 1866, ‘the Grice: of Indian Affairs Secotnaended | 
the resery ation of three other adj olning townships stating: 
_ I deem it impor tant that immediate action should be had upon thi s subject in 
order that. the minds of the Indians may be quieted upon the subject -of their 
‘permanent. ‘home, and. that thereby they may be mance to settle down and | 
| engage in the pursuits of civilized life, — 3 
The President, J aly 20, 1866, acting on. said recommendation, : 
: Pree : 


Let the famnshies: embraced thin the lines shaded red on the within diagr am 


eT be, in addition to those her etofore withdrawn. from sale by my order of 27th. 


February last, reserved from sale and. set apart aS an Indian Reservation for 
the use. of Sioux Indians, as recommended by the Bec oary, of the. Interidr in. 
letter of July 19, 1866. | Lo | 

Later certain lands so reser ved were restored and other. lands were 

added to said reservation, which with the. changes thus embraced, 
August 31, 1869, 115,075.92 acres. be 
~~ All the land in the reservation save fhioda Ree to or iis 
by the Indians under the act of March 3, 1863 (12 Stat., 819), and 


_ the Sioux Treaty of April 29, 1868 (15 Stat., 635), and those occupied 


for agency, school, and missionary purposes, were by Executive order. . 
dated February 9, 1889, restored to the poe domain on. and after 
May 15, 1885. 3 | 
~ The land allotted to Frazier. aa ‘hits bean set apart as an Tndisin, . 
reservation for the use of Sioux Indians,” of which tribe Frazier was 
a member. 7 
479° ~—VOL. 42—13-—13 . 
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: Ailbttents to and Bleciioits by the Indians were err Gndak the act | 


of March 8, 1863, swpra, and under the Sioux treaty of April 29, 1868, 
supra. The first section of the act of 1863 “ authorized and divectsd » 
_the President to assign to and. set apart for certain tribes of Indiaus, 
‘including the Sioux— | 


a tract of unoccupied land outside of the limits of any state sufficient in extent | 


to enable him to assign to each member of said bands (who are willing to adopt 


the pursuit of agriculture) eighty acres of good agricultural lands, the same 


to be well adapted to agricultur; al: purposes. ° 
The sixth section of said treaty, supra, reads in Sant as follows: 


| And it is fur ther stipulated that any male Indians over eighteen years of age, 
of any band or tribe that is or shall hereafter become a party to this treaty, 


who now is or shall hereafter become a resident or occupant of any reservation | 
or territory not included in the tract of country designated and described in this. — 


treaty for the permanent home of the Indians, which is not mineral land, nor 
- reserved by the United States for special purposes other than Indian occupation, 


and who shall have made improvements thereon of the value of two hundred 


dollars or more, and continuously occupied the same as a homestead for the 
term of three years, shall be entitled to receive from the United States a patent 
for one hundred and sixty acres of land including his said improvements, the 
Same to be in the form of the legal subdivisions of the surveys of the public 
lands. Upon application in writing, sustained by the proof of two disinterested 
witnesses, made to the register of the local land office when the land Sought to be 
entered is within a land district, and when the tract sought to be entered is 


not in-any land district, then upon said application and proof being made to the . 


commissioner of the general land office, and the right of such Indian or Indians 
to enter such tract or tracts of land shall accrue and be perfect from the date 


of his first improvements thereon, and shall continue as long as he continues: 


his residence and improvements, and no longer. And any Indian or Indians 
receiving a patent for land under the foregoing provisions, shall thereby and 
from thenceforth become and be a citizen of the United States, and be entitled 
to all privileges and immunities of such citizens, and shall, at the same time, 
retain all his rights to benefits accruing to. Indians under this treaty. . 


The act of March 1, 1883 (22 Stat., 433, 444), specifically | ahead | 
that patents sulorzed by the soneliding: paragraph of the treaty 


just quoted be issued to the Indians and is to the effect that the 
United States will hold the land “thus allotted” for a period of 


_ twenty-five years in trust for the benefit of the allotteés and would 


then issue a patent in fee, etc. Frazier still holds his trust patent. 
It is found in this case that Frazier was located upon a reservation 


created by Executive order for the use of his tribe.. Under the first 
section of the act of February 8, 1887 (24 Stat., 388), power 1s given 


to allot in severalty to Indians who had been located on Government 
_ lands. The fourth section of that act provides for allotments of 
public lands to Indians not residing upon a reservation or for whose 


tribe no reservation has been provided. In such case an allotment 


a of 160 acres aye exhausts the Indian’ S right. 
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| But 3 in err case earlier settled upon lands dtily ‘ set ee ” for 
his tribe. In taking his allotment he took from tribal lands, not 
from the United States, which, for good reasons, had reserved lands — 
from certain townships from all forms of disposal and for the exclu- 
sive benefit of the Santee Sioux Indians. In taking the allotment 
Frazier did not make an entry of Government lands and, therefore, — 
did not exhaust: his homestead right. He. became a citizen of the 
United States when he took his share of the tribal = (section 
six of the act of February 8, 1887, supra). 

A Tecognition of the rights: of the Santee Sioux india: on said 
reservation in Nebraska, the validity of the reservation, confirmation 


of the allotments made to the tribe, and rights i in and to lands in the - 


Nebraska reservation equal to rights of Sioux Indians in their reser-— 
vation in Dakota as described in the treaty of April 29, 1868, supra, 


are set forth in the seventh section of the act of March 2, » 1889, ve - 


Stat., 890), which act reads in part as follows: | 


That each member of the Santee Sioux Tribe of Indians now occupying a 
reservation in the State of Nebr aska not having already taken allotments shall 


be entitled to allotments upon said reserve in Nebraska as follows: To each — | 


head of a family, one-quarter. of a section ; to each single person over eighteen | 
years of age, one-eighth of a section; to each orphan child under eighteen ~ 
years, one-eighth of a section; to each other person under eighteen years. ~ 
of age now living, one-sixteenth of a section ; with title thereto, in. accordance 
with the provisions of article six of the treaty concluded April twenty-niuth, 
eighteen hundred and sixty-eight, and the agreement with said Santee Sioux | 
approved February twenty-eighth, eighteen -hundred aud seventy-seven, and 
rights under the same in all other respects conforming to this act. And. said 
Santee Sioux shall be entitled to all other benefits under this act in the same 
manner and with the same conditions as if they were residents upon said Sioux 
Reservation, receiving. rations at one of the agencies herein named. 


For reasons hereinbefore set forth the action appealed. from 1S 
reversed, : * 3 


DON L. WAKEMAN. 
| Decided June 28, 1918. 


oo . WEES—DuPosi1I0N—SECTION 2294, R, S. 3 : 

The term “deposition” as used in section. 2294, R. S., as amefided by the act. 
of March 4, 1904, prescribing the fees that may be charged for each 
“deposition of claimant or witness,” ” refers to final Taoots. generally and 

- annual proofs on desert Jand entries. 

_ EXECUTION oF AFFIDAVITS. ao 

An affidavit is ‘made before” au _ officer within the. meaning of section 2994, | 
R.-S., as amended March. 4, 1904, when it. is subscribed and sworn to before 
him; and the statute does not contemplate that that term shall Lppemde: the 
preparation or drafting of the affidavit. 
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i te ae TO A Reo: 

A relinquishment of an entry is not required to be aamngwindasa: and there 

. is no federal statute establishing the fee for such an acknowledgment ; but 
in ease a relinguishment is acknowledged, the maximum charge therefor _ 
should be the same as the fee fixed by the statutes of the State for taking 
the acknowledgment to a deed. 

Fres 4ND Crarcrs or UNITED STATES COMMISSIONERS. 

Where a United States Commissioner renders services for sponieaves or 
entrymen under the public land laws beyond his official duties under the 
law, such as the preparation or drafting of papers, furnishing information 
as to the description of lands, the status of entries, etc., he is entitled to 
receive such compensation therefor as may be agreed upon by the parties, 
or, in the absence of agreement, as the work is reasonably worth, provided | 
it is clearly understood by the applicant or entryman that such charges 
are eee and distinct from the charges for official services under the 
law, | - | ‘ | 


Lavin, Assistand Secretary : . | | 

This is an appeal by Don L. Wate, United Sites Goninis: 
_ sioner for the District of Wyoming, from the order of the Commis- 
sioner of the General Land Office requiring him to return certain 
alleged overcharges to public land applicants and directing that no 
more final proofs or. contest hearings be set before him unless such 
returns were made. C4 

The charges in question are, as taken from the Commissioner s 
statement of fees: | 

In the homestead application of Oliver Marshall, es Wyo. 
ming, No. 08573: ! 


Elomestead application—pr eparing application, en looking | 
up numbers of land, een eee ee Aes BR ieee hes eer eer er ew $2. OO 


Or a claimed overcharge of..-_.--------_--_--_-- Ch iatean ar eetaagett 00 

Desert land entry 03234 of Erik Halverson: | re ae 

Preparing notices of final COO elt ooo i ee ee os 2. DO - 
; | 2. 00 


Or a claimed overcharge Of. ~~ +--+ ne en er 


June 28, 1912, Oliver Marshall filed his application (Form 4-004) ‘ 
serial ane 0887 3, to make homestead ony. under the act of Feb- 
ruary 19, 1909 (35 Stat., 639), for the SE. + SW. 4, Sec. 94, N. 4 
NW. 1, NW. 4 NE. 4 , Gee. 25, T. 50 N., R. 7 W. oth P M., as ae 
tional to his honed ant for the SW. 4 NE. 3 4, E. 4 NE. 4, Sec. 
25, T. 50 N., R. 74 W., and lot 2, Sec. 30, T. 50 N., R. 73 W., 6th P. M. 
The land £0 applied for was formerly amibraced in desert land entry. 
07525 of Marshall, a relinquishment of which was filed concurrently 
_ with the homestead application. The record discloses that the addi- 

tional homestead application and affidavit combined into one form 
and the affidavits of the two corroborating witnesses were executed, - 
before Wakeman as United States Commissioner. The information . 
required by such form, however, was drafted and inserted by the 


e 
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United States Commissioner. The relinquishment of the desert 
entry was also drafted by the United States Commissioner, on the ~ 
regular from No. 4-621, and was acknowledged before him. It is the - 
contention of the Commissioner of the General Land Office that the 
‘United States Commissioner was entitled to a charge of 75¢ for pre- 
paring the homestead application and taking the affidavit of the 
entryman and the two corroborating witnesses and 25¢ for the prep-. 
aration and acknowledgment of the desert land relinquishment. | 
_ _Halverson made final proof upon his desert land entry July 15, 

1912, before Wakeman, stating in his final proof: _ 
This proof was started by sending notice to the United States. Land Office . 
at Sundance, Wyoming, in time to be made within the 4 years. Kj 


The notice of intention to make final proof (Form 4-348) is dated 
“Sundance, Wyoming, June Ist, 1912,” but was not filed in the land 


office until J une 5, 1912. . This notes was undoubtedly prepared by 


the United States. ‘Comin ioner who also appears to have prepared | 
_ the notice for publication. (Form 4848a). For this service, the - 
United States Commissioner charged $2.00. | ae 

United States Commissioners are appointed by the United States — 
District Courts, under authority of the act of May 28, 1896 (29 Stat., 
184), for a term of four years, subject to removal by such court. | 
~ Section 2294, R. S.;as amended by _ act of March 4, 1904 = Stat., 

59), provides: 


That hereafter all proofs, affidavits, and oaths of any kind whatsoever re- 
| quired to be made by applicants and entrymen under the homestead, preemption, 
timber culture, desert-land, and timber and stone acts, may, in addition to 
' Those now authorized to take such affidavits, proofs, and oaths, be made before 
any United States commissioner, . .. . hot the fees for entries and: for 
final proofs, when mnade before any other officer aan the register and Hereneh, 
- shall be as follows: 

For each affidavit, twenty-five cents. . 
For each deposition of claimant or witness, when not pr epared by the emcee 
twenty-five cents. 
For each deposition of claimant or witness, arscanell by the officer, one Adline. 

Any officer demanding or receiving a greater sum for such service shall be 
guilty of a misdemeanor, and upon conviction shall be punished for each offense 
by a fine not exceeding one hundred dollars. | 


The act of June 28, 1906. (34 Stat., 546), provides: 


‘That each United. States Commissioner shall provide himself with an official 
impression seal, ... which said seal shall be affixed to each jurat or certifi- 
eate of the’ official acts of said comnussioner, but no increase of fees shall be © 
allowed. by reason thereof. 


The act of March 4, 1904, relates to“ rah ‘alfidavits, or oaths” 
in connection with the homestead. preemption, timber culture, desert 
land, and timber and stone acts. It makes a distinction between an 
affidavit and a deposition, and as to the latter, permits a charge — 
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varying according to its preparation or non-preparation by the. 
United States Commissioner. Bouvier defines an affidavit as: 7 

A: statement or declaration reduced to writing, and sworn or afirmed to 
before some officer who has authority to administer an oath or affirmation. 
And a “deposition as: | | 

‘The. testimony of a witness reduced to writing, in due form of law, by virtue 
of a commission or other authority of a competent tribunal, or according to 
the provisions of some statute law, to be used on the trial of some question of 
fact in a court of justice. . = 

Section 2291, R. S., requires the issuance of final certificate to a 
homestead entryman when he “proves by two credible witnesses ” 
the required residence and cultivation. Section 5 of the act of March — 
8, 1891 (26 Stat., 1095), requires the desert land entryman to file 
“ during each year with the register, proof, by the affidavits of two or 
-more credible witnesses, that the full sum of one dollar per acre has - 
been expended. ey Botton 7 of that act directs the issuance of patent — 
to a desert land entryman “upon making satisfactory proof to the 
register and receiver of the reclamation and cultivation.” Section 3 
of the act of June 8, 1878 (20 Stat.,.89), requires the person desiring 
to purchase under the timber.and stone law to “furnish to the regis- 
ter of the land office satisfactory evidence” of the publication of notice, 
the character of the land, etc. Paragraph 5 of the regulations of 
March 24, 1905 (33 L. D., 480), requires all final proofs to be re- 
duced to wring by or in the presence of and under the supervision 
of the officer taking them. | 

It should be noted that the act oe March 4, 1904, speaks of the 
deposition of the claimant or witness. While inevdistinetion between 
an affidavit and a deposition may not in all cases be clearly defined, 
the Department is of the opinion that taking into consideration the 
requirements of the laws and regulations concerning final proofs and 
also annual proofs in case-of desert entries and the general definitions 
of the two terms above quoted, the term deposition as used in the 
act of March 4, 1904, refers to such final or annual proofs. This 
was evidently the view of the Department as expressed in the regu-_ 
lations of March 24, 1905, supra, par. 9: — — 
No fee in excess of twenty-five cents can be lawfully charged or received for — 
administering the oath to and preparing any affidavit, application, proof or any 
other written statement affecting public lands, except that where the officer - 
_ prepares and writes the final proof testimony of any claimant or witness, he 
will be entitled to charge and receive the sum of one dollar for writing and 
preparing such testimony and for administering the oath thereto. Any officer 
demanding or receiving a greater sum than is here specified for such services 
will be subject to indictment and punishment under amended. Benen 2294 of 
the United States Revised Statutes. 


~The act of March 4, 1904, has been construed 7 the United States _* 


District Court of Montana In re James, 195 Fed. Rep., 981. The. 
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‘court. ieee! held. that when a United States Commissioner both. 
drafted a homestead or*desert- land application and also swore the 
applicant, he was not limited to the charge of 25¢ for each oath, 
but that the drafting of the affidavit, not being a part of his official 
duty, was an extra service as an ample: and could be charged. for 
as agreed between the parties or at its reasonable worth. ~The. court 
said at. page 983 : oo | 
The affidavit is “ made. before” the officer. when pabiseribed and sworn to 
before him, by whomever drafted, and it is “made before” the officer when so. 


subscribed ana sworn to before him, though theretofore drafted by the officer. 
It is no part of the officer’s duty to draft affidavits in whole or in part, as by 


completing the skeleton form thereof with matter of substance. Such drafting .— 


_ of the affidavit may be done by anybody, and needs be done before nobody, and. 

such drafting is no ‘part. of the ceremony wherein the affidavit is “ made before ”’ 
the Commissioner. If the officer actually drafts the affidavit or any portion 
- thereof, it is a service rendered beyond his official duty; and this statute does 
not forbid making a charge therefor and any charge upon which the parties © 
agree, or, in the absence of. agreement, that the service is reasonably worth. 
For completing. the application part of such combined applications and. affi- 
davits, the Commissioner may likewise legally charge and receive compensation, 
as for services beyond his official duty and in the capacity of employe. United 
States Commissioners are located through the states where settlers are enter- 
ing public lands, and-for their convenience. They usually are supplied with 
information in reference to vacant lands, impart it to and otherwise advise 
settlers, keep a supply of such printed and prescribed blank applications, afti- 
davits, or forms as the Land Department insists upon, prepare them for appli- 


cants, draft necessary. affidavits for which there are no prescribed and printed .— 


forms and some. of which may extend to many pages and require much skill 
and ability, secure needed copies of records, transmit the settler’s application 
- and money to the proper land office, and well serve the settlers in many ways, 
often saving them much time, labor and money. In many places there is no 
one conveniently at hand to render such Services but the Commissioner. These 
services are rendered aS an employe, and not as an officer, and it is not the 
intent of the statute that they may not be charged and compensated for. With 
them the statute has naught to do. Let it be noted, however, that the charges 
for services in the line of official duty and the charges for services in the line 
of an employe should not be confused, but be made Separate and distinct to 
the settler’s understanding and knowledge that the latter may not serve as a. 
cloak for excess in the former and mask a violation of the statute involved. — 


The Department concurs in the above holding. 


The charge as made by the. United States: Commissioner i in the | 


Marshall case did not distinguish between its different items. Under 
the act of March 4, 1904, he was undoubtedly entitled to a fee of — 
95¢ for each of the eae administered. Under the decision in the 
James case, the drafting of the affidavits and the relinquishment was 
not a part of the duties of the United States Commissioner, and 
need not necessarily be performed by him. His service in. this 
respect was accordingly to be compensated as might be agreed upon 
by the parties. There is no Federal law, as far as the Department > 
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is informed, establishing a fee for the taking of the acknowledgment 
to a relinquishment. Such an instrument“need not necessarily be 
acknowledged. (Johnson v. Montgomery, 17 L. D., 396.) Under 
the law of the State of Wyoming, the fee for taking the acknowledg- 
ment to a. deed, an instrument stmilar in character, .is 50¢ (sections © 
935. and 3974, Wyoming Compiled Stats., 1910), and the Depart- 
ment is of the opinion that there should be the same maximum charge 
for the taking of an acknowledgment to a relinquishment in that 
State. The record here discloses that: the United States Commis- _ 
sioner kept a set of records showing the status of lands and entries, 
and a supply of the necessary blanks for the convenience of public 
land claimants. In furnishing information as to the description of 
land, status of entries, etc, the United States Commissioner was 
performing a service beyond his official duties, for which he may 
receive compensation. In the Marshall case the United States Com-: - 
“missioner, under the act of March 4, 1904, was entitled to the sum 
of 75¢ fone aes oaths sdudnictered and for extra compensation 
as an employe or attorney of the applicant for drafting the affidavits 
_and relinquishment, taking the acknowledgment to the relinquish- 
_ ment and furnishing the applicant information as to the description 
ofthe land from his records... The Department is of the opinion 
that $1.25 cannot be considered an excessive charge for this service. 
The United States Commissioner’s attention. should, however, be 
called to the last sentence in the above quotation from the James 
case. 

In the Halvercont case, the proof notices prepared the United 
States Commissioner were not sworn papers. One was a notice to 
the land office of the entryman’s intention to make final proof, and — 
the other a notice for publication prepared for the signature of the 
register and apparently as a matter of convenience for that officer. 
A fee of $2.00: was charged and collected by the United States Com- 
_ missioner for this service. The General Land Office apparently was 
under the erroneous impression that this charge was for the proof 
of publication which: was not made before the United States Com- 
missioner but another officer, and pee held that the entire 
sum was an overcharge. 


It is not part of the official duties of the United States Commis- = 


sioner to prepare such notices, and in ‘doing so he was acting as the 
employe of the desert land eer, and his charges therefor - were 
a matter of agreement between the parties. 

The action of the Commissioner of the General Land Office is - 


accordingly reversed. Appropriate directions for the modification . — 


' of paragraph 9 of the regulations of March 24, 1905, will be issued Py 
the Department. | 
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FEES FOR ADMINISTERING OATHS, ETC. © 


yo | | DrpartMeNT OF THE Iwrunron, | 
oe _—  . Washington, June 23, 1913. . 

The Cosainaronen OF THE Guvghir Lanp OFFIce. 
‘Sm: In accordance with the Department’s decision in Eo re parte 
Don L. Wakeman, “ P” 63103 [42 L. D., 195], paragraph 9, regula- 
tions of March 24, 1905 oe L. oO au is, ern to. oe as 


Bae ES ollows: 


‘No fee in excess. of fwenty: -five cents can be ‘lawfully charged or received 
for administering the oath. to any affidavit, application, proof or any other , 
written statement. affecting public lands, except that where the officer prepares 
and writes the final proof testimony of any claimant or witness, he will be en- 
titled to charge and receive the sum of one dollar for writing and preparing 
such testimony and for administering the oath thereto. Any officer demanding 
or receiving a greater sum than is here specified for such services will be sub- . 
ject to indictment and punishment ynder amended section. a of the United 
States Revised Statutes. Ys | 

Respectfully, a . e co C. Laas 

: : | oa Assestant Secretary. 


ee 


RECLAMATION—COLLECTION OF OPERATION AND MAINTENANCE | 
: | CHARGES. | | | 


i Pustit0 Noricer. 


“Daraemcanr OF THE - Twranton, | 
- Washington, D. C., June 23, 1918. | 
1. On ee 26, 1918 [42 L, D., 203], the ores of the In-- 
terior, acting under the provisions of the Reclamation Act of June 
17, 1902 (32 Stat., 888), and acts amendatory thereof and supple- 
mentary thereto, ae an order suspending for the time being the 
requirement that no water would be furnished under the several 
projects as provided by existing public notices and orders until pay- 
ment had been made of the charges for operation and maintenance. 
.. 9, This’ order was issued because of the pendency in the United — 
States Supreme Court of the case of Swigart v. Baker in which 
- was called in question the right of the Secretary of the Interior to 
collect charges for peer aron and maintenance under the terms of 


the said acts. 


8, Said order provided. that in case the United States Supreme 
Court sustains the authority of the Secretary to require such pay- 
ments, the water user shall make prompt payment of the portions — 
of instalments. for operation and maintenance which should have - 
been. paid under public notices and orders before the furnishing of 
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water, and in case. of failure of any water user to make such p2y- 
ment within ten days after public notice of a decision of the Su-— 
- preme Court of the United States in said case sustaining the right to 
to make such collections, the water supply for his land shall be 
promptly shut off and SO remain until payment has been made of 
said charges. 

4. On May 26, 1918, the Supine Court of the United States 
decided the case of Swigart v. Baker, holding that the Secretary of 
the Interior was authorized by the law to require ‘payment of the 
charges for operation and maintenance. 7 
| 5. Notice is accordingly hereby given that the charges for opera- : 

tion and maintenance on every project shall be paid as required by 
the public notices and orders issued thereunder, and in case of 
failure to make such payment on or before July 21, 1913, such action 
shall be taken in each case as is provided by law dl by the as 
notices and orders applicable to the project. | 

6. The said date of July 21, 1913, hereby fixed is ieaaded to give 
not less than ten days’ notice from the date of publication of this 
order in some newspaper of local circulation on each project: at- 
fected. | 

7. The building charge on the. erat projects due December 1, 
| 1912, or March 1, 1913, April 1, 1918, or May 1, 1913, as the case 

may be, is hereby Ped ecedl to nein ad of the aniount due on the 
said dates (taking the nearest tenth of a dollar), but not’ less than 50 
cents per acre, subject to the conditions hereafter stated. The re- 
mainder of such instalment of said building charge shall in each case 
- be added to the last instalment due under the corresponding water 
right application. — 

8. All water right applicants ike have already paid the building 
charge due December 1, 1912, or March 1, 1913, April 1, 1913, or May 
1, 19138, as the case may be, shall be credited with paca wiade in 
‘e@XCess of the amount herein provided, to be applied on their next 
unpaid annual building charge, or they may have the credit apEes 
to the charges for operation and maintenance now due. 

9, No water right applicant shall be entitled to the above reduc- 
tion in the building charge unless he has paid the charges for opera- 
tion and maintenance now due and has prepared for irrigation and 
has irrigated in good faith for the purpose of raising agricultural | 
crops, one half the entire irrigable area of his tract or not less than 
5 acres for each full irrigation season since water was available — 
| therefor. - 
10. As a matter of ee relief to the water user ones is delin- 
quent in his payments to such extent as to be subject to cancellation, 

it is hereby ordered that no proceedings locking toward cancella- 
tion will be taken before December 1, 1913, on account of said delin- © 
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3 quency ; provided, that the said water user has paid the charges for 7 
operation and maintenance now due and has prepared his land for 
irrigation and has irrigated to the extent described i in the preceding i 
paragraph. . | 
~ FRanntin K. Lane. 





RECLAMATION—OPERATION AND ‘MAINTENAN CE CHARGES. 
~ Orper. 


Department ¢ OF THE “Lwmenior, | 
Washington, February 26, 1913. 


“1. The duty of ae Secretary of the Interior under the Reclamation | 
_ Law to require payment of the portion of the instalment for opera- 
tion and maintenance as covered by the several public: notices on the 
Reclamation Projects has been called into question. In two cases 
United States District Courts have held that the Secretary had 
authority to require such payments. On appeal to the Circuit Court 
of Appeals for the 9th Circuit in the case of Baker v. Swigart. (199 
Fed., 865), the Court held that the Reclamation Act did not authorize _ 
the sollection of such payments. _ 

_ 9, An appeal from said decision was filed 3 in the Sianie Court of 
the United States and, on motion made by the Attorney- General, the 
case is now set for hearine on April 7, 1918. | , 

8. The law officers of the Govarinent and of this De vuctneat do 
not acquiesce in the decision in this case, but in order to avoid litiga- 
- tion and in view of the complications eel will arise in case the. 
Government refuses to furnish water pending consideration of the 
case by the Supreme. oo the following order is ORY. pro- 
-mulgated : 

4, The engineers of the Reclamation Service are elegy authorized © 
to deliver water to any. water user without payment of the portions 
of the instalment on account of operation and maintenance, as re-- 
- quired by public notices and orders heretofore issued and pending | 
action by the Supreme Court of the United States, upon the condition 
that the water user shall promptly pay all portions of the instalments 
for operation and maintenance which should have been paid under 
such public notices and orders before the furnishing of water, unless 
the Supreme Court in the case now pending renders such judgment as: 
to prevent the Secretary of the Interior from cor eeame said instal-_ 
mnents for operation and maintenance. 

5, In case of failure of any water user to make payment as pro- 
vided above within ten days after public notice of decision by the | 
sie ae Court of the United States in the case above noted, the. _ 


i See page 201. 
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water supply for his land shall be promptly shut off and so remain 
until payment has been made of said charges, and also of any other — 
charges due at that time in excess of one full instalment of the cHatee | 
for building, operation and maintenance. — 

6. The shutting off of. water hereunder shall not preclude the 
United States from following any other remedy which. may be avail- 
able to it. | 

«. The furnishing. of water hereunder i 1s not to be considered as in 
any way relieving the water user from any other payments required 
by the public notices and orders in the time and manner therein 
specified. — 3 

8. This order applies only to the charges on icone of eon 
and maintenance as required by public notices and orders. It does 
not apply to water rental or water carriage charges and no water 
shall be furnished in such cases unless the ‘Payments required by 
contract or order are duly made. 

Waurer L. FISHER, 
“Seoretary. 


AMENDMENT OF PARAGRAPH 89. OF MINING REGULATIONS 


REGULATIONS. 


-DerarTMent OF THE INTERIOR, 
| GENERAL Lanp Orrice, 
Moen June 23, 1913. 
Peewee AND Recervurs, 
United States Land Offices. 
. Sirs: Paragraph 89 of the mining regulations, apuioes March 
29.1909 (37 L: D., 775), is hereby amended to read as follows: 


89. Section 2334 provides for the appointment of sur veyors to survey mining 
claims,-and authorizes the Commissioner of the. General Land Office to estab- 
lish the rates to be charged for surveys and for. newspaper publications in 
mining cases. Under this authority of law, the folowing rates have been. 
established as the maximum char ges for newspaper publications : 

(1) The charge for the publication of notice of application for patent in a 

mining case, in all districts, exclusive of Alaska, shall not exceed the legal 
rates allowed by the laws of the State, wherein the notice is published, for the 
publication of legal notices, and in no case shall the charge exceed $7 for 
each 10 lines of space occupied, where publication is had in a daily newspaper, 
and where a weekly newspaper is used as a medium of publication $5 shall be | 
the maximum charge for the same space. Such charge shall be accepted as 
full payment for papltcaon in each issue of the newspaper for the entire 
- period required by law. 
It is expected that. these notices shali not be so abbreviated as to curtati the 
_Gescription - essential to.a perfect notice, and the said rates are established. 
upon the understanding that. they- are to be in the usual Bee type. used. for 
legal notices. | 
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(2) For the .publication of citations in contests or hearings, involving the 


character of lands, the charges may not exceed the rates provided for similar | 
-. notices by the law of the State, and shall not exceed $8 for 5 publications in | 


a weekly newspaper, or $10 for publication in a daily newspaper for 80 days. 


Very respectfully, a —§. V. Provprrr, | 
| : Assistant Commissioner. 
Approved, July is 1913: a | — 
A, A. Jonzs, 
First Assistant Secretary. 


[ese ad 


“STARRS ET AL. ve STATE OF OREGON. 
| Decided June 26, 1918. 


- Contust—Canny Aor SueREGATION—EXTENsIon OF TIME. 

There is no statutory right of contest. against a. Carey Act sceresntion: list: 
and the filing of a. contest against such a list will not prevent the Secretary 

- of the Interior granting the State an extension of time, under section 3 
of the act of Mar ch 8, 1901, within which to effect reclamation of the land — 
involved. 


JONES, Furst Assistant Secretary: 


February 13, 1918, the Depar tment. arprosed the application of 
the State of. Oregon fot the segregation, under the act of August 18, 
1894. (28 Stat., 372), and amend acts, of list No. 6, involving 
approximately 84,707 acres of land. 

December 30, 1911, the register acl receiver, The Dalles, Orpen 
forwarded the applications to contest of Henry Starrs, Ray F. 
Pierce, Mary E. Knotts, and Flora E. Wiese, it being in substance 
alleged. that the State and its contracting company, the Central 
‘Oregon Irrigation Company, have wholly failed to irrigate and re-_ 
claim the lands described in the affidavits of contest, being portions 
of sections 10, 11, 14, and 15, T. 18 S., R. 12 E. sOne rea: ad that the 
company last named: has auandonsa the veclainatian of the tracts in- 
volved. It is further alleged that the tracts described can not be 
reclaimed from the irrigation structures of the Central Oregon Irri- 


gation Company by gravity flow. The applicants to contest allege o 


that they are qualified entrymen, and if the land be. restor a to. pane 


— public domain intend to enter and reclaim the same. 


In affidavits attached to brief filed in the Department in J uae | 
ate 1913, it is contended that the lands can be more cheaply irrigated - 
_ from the canals. of another irrigation company. The State and the 
Central Oregon Irrigation Company filed answer to the affidavits of 
contest, averring that the reclamation of the land is feasible from _ 
the works of the Central Oregon Company; that neither the State — 
nor the-company has.abandoned its plan to irrigate same, but, on the © 
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contrary, intends i irrigate and reclaim practically all thereof by 
gravity flow of water from the Central Oregon canal. — | 

October 3, 1912, the Commissioner of the General Land Office | 
rendered detision denying the applications to contest; at the same 
time rejecting the subsequently filed application of Charles R. Lowe 
to contest the segregation list for the same reason alleged i in the prior © 
applications. | 

February 27, 1918, upon the recommendation of the Coniions: 
of the General and Office and the Director of the Geological Sur- 
vey, the Department granted the application of the State for an 
_ extension of time, under section 3 of the act of Congress approved 

March 3, 1901 (31 Stat., 1188), within which to reclaim a portion of 
the lands involved in. said list No. 6, it appearing that the State 
-bad theretofore accomplished the reclatnation of, and secured patent 
for, 38,403 acres of the lands segregated, and expended more thar 
St 000 ,000 in construction of irrigation works. The lands involved . 
in the applications to contest herein described were excepted from 
- gaid order of extension, pending consideration of appeal. | 
- The allegations of the applicants to contest and those of the State 
of Oregon and its contracting company, the Central Oregon Irriga-- 
tion Company, are diametrically opposed upon the question as to 
whether the lands described in the applications. to contest can be 
reclaimed at a reasonable cost from the canals of the Central Oregon 
Irrigation Company. 

Both the Director of the Geolosical Survey and the Field Service 
of the General Land Office are of the opinion that sufficient water is 
available under the appropriation of the Central Oregon Irrigation 
Company for their reclamation, and it would appear ion syidenes 
submitted by and on behalf of the State, and from report of special 
agent of the General Land Office, that. ieee is under construction an 
additional canal, which will cost from $600 ,000 to $1,000,000, designed . 
to furnish an additional water supply to the selected inns This 
is necessary because the canal already constructed is not large 
enough to carry sufficient volume of water for all the lands. It is 
emphatically contended by the State and by the Central Oregon 

Irrigation Company that they will be able and intend to reclaim the 

-Jands here involved. | 
‘The applications to contest are not biced: upon any law authoriz- - 
Ing the filing and prosecution of such contests, and are only consid- 

ered by the Department in furtherance and aid of the duty placed 

upon it to determine the character of the land and the feasibility of . 

the project. The lands had been selected for at least eight years 
prior to the offer of the affidavits of contest, and applicants had due 
knowledge thereof. The United States, esagl reports of its field 

_ officers, is fully cognizant of the fact that all segregated lands have 
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not been reclaimed, but the Secretary of the Interior is vested with | 
authority, act of March 3, 1901, supra, to continue the Ree ee 
for a period of not. execod ng five years. — | 
In view of the large expenditures heretofore marie mel the feel ania. 
: tion of a considerable portion of the area segregated, the Depart- 
ment has, : as above stated, extended the period for reclamation as to— 
all of the lands, except those covered’ by the applications to contest. 
No good reason appears, either from the standpoint of the State 
or of the public interest, why the lands involved in this appeal — 
should be removed from the: segregation heretofore made. ‘On the 
contrary, the irrigation works already constructed and under con- 
_ struction being undertaken upon the strength of the segregation of 
the entire 84,707 acres, it is but fair that the State be accorded oppor- 
tunity to récleimn the entire area, if possible, and this Department . 


- would not be justified in refusing to continue the segregation merely. 


in order to afford the applicants to contest an. opportunity to make 
entries therefor under the public-land laws. | 


The decision of the Commissioner of the General Land Office. i. 


accordingly affirmed, and should this decision become final, the 
application of the State for extension of time within uy to neclairs 
the. lands will be granted. : . 


‘WILLIAM E. BORAH. 


rene Einreres—Ser10n “L, Act oF AUGUST 9, 1912. | 


The terms “ water-right certificate ” and “ cer tifieate,” as used in section, 1 
of the act of August 9, 1912, providing for patents on reclamation entries, 
relate to final water-right certificates issued in connection with water ee 
for lands held in private ownership. 

- RECLAMATION ENrEins—PRovIsO To SECTION 1, Aor oF woauee 9, 1912. | 
. The proviso to section 1 of the act of August 9, 1912, requires. * that no pat- 

ent or certificate shall issue until all sums due the United States on ac- 
count of such land or water right at the time of issuance ‘of. patent or cer- 
tificate haye been paid; ”’ and in view of this specific provision there is no 
oom for application of the doctrine of relation and holding payment. of 

, the charges due at the time of making final proof. as meeting the ce 

be ments of the act. oe, 


Seer retary Lane to He OM. William E. Borah, United States Senate, 
_ Tune 28, 1913. | | 


Reteniny to your letter of May. 27 ralative to fie: pon seaieuen: | 
epee has been placed upon a clause in section 1 of the act of August | 

9, 1912 [37 Stat., 265], which reads as follows: os 
Provided, That no such patent or certificate shall issue until all sums due_ 


the United States on account of such land or water wight at the time of issuance 
of pant or certificate have been paid. 
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You are advised that it is the view of the Department that the 
terms “ water-right certificate” and “ certificate,” as used in section 
1 of said act, relate to the final water-right certificates issued in con- 
nection with water rights for lands in private ownership. One of — 


the conditions precedent to final action of patenting the lands or - 


issuing the water-right certificate, as the case may be, provided for 
in ‘the: proviso of said section, is that all sums due the United States 


at the time of this final action must be paid. The wording of the | 


act does not appear to warrant the construction that it is sufficient 


_ that all charges due at the time of making the proof must be paid,. 


and that the wording of this act does not permit the doctrine of rela- 


tion to be invoked. 


There is no objection, however, on ae part of the Department i: 


an amendment of said act; providing that patent shall issue, or final 
water-right certificate, as the. case may be, upon payment of all 


charges due at the time of making final proof rather than on condi- 
tion payment of all charges due at the ue of patent or certifi- 
cate, as the act now reads. ; GP 


SOLDIERS’ ADDITIONAL—APPROXIMATION, | 
| | Insrrucrions. 
DEPARTMENT OF THE INTERIOR, 


. GENERAL Lanp Orrror, 
Ww ashington, D.C, » July @, 1918. 


REGISTERS AND REcEIVERS, 


United States Land Offices. 
Cuniny: March 8, 1918 [41 L. D., 489], the ere upon 


_motions for rehearing of departmental fesion dated Novémber 23, 


1912 (41 L. D., 487), in the case of Ernest P. Spaeth, Sundance 
05045, holding that “hereafter no approximation will be allowed in 
the matter of the location of soldiers’ additional rights,” and recall- 
ing and vacating the rule announced in the case of George E. Lem- 
mon (37 L. D., 28), stated, after deriying said motions, that—_ 


Tt will be noted that in this case the claim is based upon assignment of two | 


separate additional rights; that is, it is a-consolidated entry, and under those 
conditions it is believed that no unreasonable hardship was imposed in requir- 


ing the locator to furnish additional right or rights sufficient in area, with that 
heretofore given, to equal the tract selected. 
It is not intended hereby to hold that, in the location: of a- quis. additional 
right, where the area of the tract located is but a fraction greater-than the right © 
proffered, the same may not be passed under the general rule respecting disposi- 
tion of such tracts under other laws. Neither is it intended to recognize a. 
practice wherein the additional right is sought to be used in a manner to acquire 
practically twice its area, as, for instance, where the location is,made of a 
40-acre tract upon a right calling for but 20 acres and a fraction of an acre. — 
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Tt will be observed that under said decision no approximation will 


be allowed where combined soldiers’ additional rights are used, and 


that areas of the rights in such cases must equal the area of the land 


- . applied for. But where a single additional right is involved an ap- 


plication will be permitted where the area of the tract located is but 

a fraction greater than the right proffered. 

~ Circular No. 211, approved March 8,.1913 [41 L. D., 490], is accord- 

ingly modified, and you will be onided by the ruling above set forth. 

Very respectfully, | 

Chay TALLMAN, 

Commence: . 

Approved: - 

A, A. Jonus, © 
Furst Assistant Secretary. 


“EASTMAN v. ‘NORTHERN PACIFIC RY. co. 
Decided July 3," 1918. 


INDIAN LaNpsS—RAILROAD INDEMNITY SuLwOTION. 

The act of March 3, 1911, declaring the lands within the coded. saetion of 
the Gros Ventre, Piegan, Blood, Blackfoot, and River Crow Indian Reserva- | 
tion to be part of the public domain, and that no patent should be denied | 
to entries of such Jands theretofore made in good faith under any laws 
regulating the entry, sale, or disposal of public lands, did not have the 
effect to validate, in the presence of an intervening adverse claim, an un- 
approved indemnity selection by the Northern Pacific Railway Company, 
theretofore proffered, Tejected, and held sel aoa at the date or the act. 


a Jonze; First Assistant ree: 


_ This is the appeal of the Northern Pacific Bluey Campane from 
a decision of the Commissioner of the General Land Office, Novem- 
ber 16, 1912, rejecting an application by that company to select as sec- 
— ond inden the SE. ¢ ot Sec. 23, T. 9A N., RL 56 BK. pomeeen land 
district, Montana. 7 
The admitted facts material to ‘fis inquiry may Fi stated as ‘fol: | 
lows: — 

The land in question. lies within second jpaeteniey limits of ihe 
| evant made to the company by joint resolution of May 31, 1870 
— (16 Stat., 378), and within, that portion of the ceded Gros Ventr @, 
 Piegan, Blood, Blackfoot, and River Crow Indian Reservation, 
established by executive order of April 13, 1875, which was restored 
to the public domain by the act.of May 1, 1888 (25, Stat., 118, 183). | 
~The plat of survey of the township: was filed in the district land 


me 7 9° —VvoL. See ore 
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office May 8, 1903, and on that day the railway selection was. 
proffered. May 8, 1909, Royal B. Eastman filed his homestead ap-_ 
plication (04848) for the same land. The local officers rejected East-— 
man’s application because of the prior railway selection, and the . 
railway application upon authority of a decision of this Department, 
July 10, 1907, in Bradley v. Northern Pacific Railway Company (36 
iL. D., 7), that lands occupying the same status are not subject to 
' railway indemnity selection. October 15, 1910, the Commissioner 
suspended both applications pending certain court proceedings which 
will be adverted to further on. Upon the company’s appeal from 
the action of the local officers, the Commissioner of the General Land 
Office affirmed that action, resting his decision upon the same ground, 
and it is from this decision that the company’s further ap pee 1s 
prosecuted to the Department. 7 
Tt is urged that, admitting for the sake of. the argument, though 
not conceding, the correctness of the Department’s position in Brad- 
ley v. Northern Pacific Railway Company, supra, the selection here 
in question is nevertheless validated by the act of March 3, 1911 
(36 Stat., 1080), and this is the sole question presented by this record. 
In the: Bradley case, supra, it was decided that the provision in 
said act of May 1, 1888, limiting the disposal of lands in said Indian | 
reservation “ to the spatation of laws regulating homestead entry. 
; and to entry under the townsite laws and the laws governing 
the disposal of coal lands, desert lands and mineral lands,” and de- 
claring that such lands “ are not open to entry under any other laws 
regulating the sale or disposal of the public domain,” by necessary 
intendment and m plain terms reserves such lands from selection as 
indemnity by the Northern Pacific Railway Company. At page 8 
of that decision, which was addressed to the Commissioner of the 
General Land Office, it was said: _ 3 
There is little force in the suggestion of. your office, upon which the decision 
appealed from apparently rests, that inasmuch as the act making the grant to. 
this company in terms commits the United States to the extinguishment of the. 
Indian title to lands within the limits of the grant, therefore it was uot the 
purpose of Congress in extinguishing the Indian title to these lands to deny 
the company the right to select them in satisfaction of its grant. The obliga- 
tion of the government to preserve a railway right of selection in indemnity 
lands would seem to be more fanciful than real. But, however this may be, 
that Congress had the power to exclude the railway company from partici- 
pating in the benefits arising from the. disposition of these lands cau not be ~ 
successfully questioned. That it has done so may not be reasonably disputed. 
That decision was adhered to on review January 23, 1909 (87 L. D., 
410), and upon further consideration of the question then presented 
this Department finds’no reason which would justify reopening it. 
for any purpose. 
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The act of March 3, 1911, supra, amending section 3 of the act of 
May 1, 1888, reads aS follows: : | 


That lands to which the right ‘of the Indians is extinguished andar: the fore: 
- golng agreement are a part of the public domain of the United States and are- 
‘open to the operation of laws regulating the entry, sale, or disposal of the ~ 
same: Provided, That no-patent shall be denied to entries heretofore made in 
good faith under any of the laws regulating entry, sale, or disposal of public 
lands, if said entries are in other respects regular and the laws relating 
zs thereto have been complied with. : | ; 


At the time this amendatory act was passed there was pending in 
the Circuit Court of the United States, Ninth Circuit, District of 
Montana, an action brought by the United States against the North- 
ern Pacific Railway Company e¢ ai., to recover certain lands lying 


within this same reservation, patent to which had inadvertently _ 


issued to the company upon its indemnity selections, notwithstand- 
ing and overlooking the .Department’s said decision in the Bradley 
case. The railway company had been called on to reconvey to the 
~ United States such patented landsi but-had refused to do so and the 
action was brought primarily as a test case of the question involved 


- in the Bradley case, whether such lands were ‘subject to indemnity 


selection under the act. | 

In the meantime, the act of 1911 haa ee, and oe thax case 
was submitted upon an agreed statement of facts the court found it 
was unnecessary to decide the question upon which the case was sub- 
mitted, but held that the railway selections were by. said act validated 
pentente lite. In the course of a peemnoran ga opeuon by the court 
it was said: — | : 3 


Under the law as ‘ptieiially enacted, the ceded portions of the reservations 
~ were made “a part of the public domain” and opened “ to the operation of the 
laws regulating homestead entry, except sec. 2301 of the Revised Statutes, and - 
to entry under the townsite laws, and the laws governing the disposal of coal 
lands, desert lands, and mineral lands,” but not “to entry under any other 
laws regulating the sale or disposal of the public domain.” By the amendment 
they are opened to the operation of all of the laws regulating the entry, sale,. or 


i disposal of the public domain, and “no patent shall be denied to entries -here 
tofore made in good faith under any of the laws regulating the entry, sale, or 


-. disposal of . public lands, if said entries are in other respects regular and the | 
laws relating thereto have been complied with. ” That the patents could not — 
be successfully assailed if the selections had been made under the law as” 
amended, and that no valid objections to the making aud filing of such selections 
of the same lands and to their approval could now be urged if made-and filed 
under the law as it now stands, is conceded. So that, if it were to be held that 
the amendment did not.cure the alleged defects of defendant’s title to the. lands 
in question, the effect of such holding would simply be to require the defendant 
railway company to do over again what it did once before, that is, again file 
in the local land office its selection of the lands which were patented to it 
upon the selections made in 1908. A’ construction which would deny to the 
amended statute any curative effect as regards selections made and approved 
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prior to its enactment, when, at the same time, the right to acquire the lands : 
thereafter by the very means of such identical selection is unmistakably col- 
ferred, thus imposing a burden, which it does not seem reasonable to assume 
as having. been intended by the law-making body, should obviously not be 
| adopted, unless the words of the statute clearly demand it. 
‘It was further held by the court that the selections of lieu lands 
made and filed by the railway company came within the meaning of — 
the term “ entry ” as used in the act of March 3, 1911, notwithstand-— 
ing such selections had not been approved. This decision is not bind- 
ing upon the Department and it is not persuasive of the question 
here presented. Under the facts of this case it is not necessary to 
decide whether-an unapproved railway indemnity selection is an 
“entry ” within the meaning of said act; that an approved and pat- 
ented indemnity selection in such an entry, is not doubted, and to 
this extent the Department finds no fault with said decision or with 
the conclusion therein reached, that the approved selections were 
- yalidated. In such a case the approval takes effect by relation as 
of the date of the proffer. But a mere proffer of selection of land — 
at the time not subject thereto. raises a different question. Without | 
deciding this question in the abstract, it will be enough to say for 
the purpose of this case that the rejected and subsequently suspended - 
indemnity selection did not take the land here involved out of the 
operation of the homestead law. That selection was for land not’ 
subject thereto, had no segregative effect, and did not prevent acquire- 
ment by another of right in the land sought in selection. Manifestly, 
whatever the effect of the act of March 3, 1911, as between the United 
- States and the company, it did not nae was not intended to divest 
another right which had been lawfully initiated prior thereto, 

The court may well have held in United States ». Northern Pacific 
Railway Company et al., supra, that the lands there involved had 
been entered and that sich entries had been validated. It may or 
may not be true, as held by the court, that if said patents had been 
set aside the company might have reselécted the lands under the 
amendatory legislation. This would have depended mainly upon 
_ whether adverse claims had intervened. The lands by that act were 
declared open to the operation of laws regulating the entry, sale, or 
- disposal of the public lands. Deon this question it 1s immaterial as 
to the meaning of the words “entry” and “ sale,” because the term 
“ disposal ” is comprehensive enough to cover any sort of proceeding 
under which title of the United States may be derived. But it does 
not follow, and is not true, that the act of March 3, 1911, validates 
“unapproved railway selections theretofore proffered, in instances 
where claims had been asserted to the lands under the public land | 
laws prior to the passage of said act.. That the Land Department 
_ inight recognize such selections in the absence of an intervening ad- 
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"verse claim, is not doubted. This would be a question purely between 
the railway company and the government, and no good purpose would 
be served by requiring the company to reselect the land; but such 


_. selections, being of lands not subject’ thereto, interposed no ‘bar to’ 


_ their legal appropriation under other laws. As against such appro- 
- priation they were a nullity, and the subsequent legislation making 
the land subject to railway indemnity selection did not operate retro- — 
actively to give vitality to unapproved selections theretofore made. 
The company took nothing as against intervening valid adverse 
claims by its selection proffered prior to March 8, 1911. In dispos- 
- ing of these lands the Commissioner of the Gener al Land Office will 
_be governed accordingly. , 
The decision appealed from i is affirmed, 


pa 


-ALASKAN LANDS—RESERVED AREAS BETWEEN CLAIMS— 
| SOLDIERS ADDITIONAL. / 


" Insrrcotions. ~ 


Departmen’. OF THE INTERIOR, | 
GenpraL Lanp Orrics, 
Washington, D. 6. , Fuily 7 7, 1913. 
Rucrsrers AND Ruosivers AND SURVEYOR GENERAL, ~ 
Alaska. 

Cannemuing: The regulations approved January 18, 1904. (32 
L. D., 424), pursuant to the requirements of the act of May 14, 1898 
(30 Stat... 409), as amended by the act of March 3, 1903 (32 Stat. 
1028), provided that— 


no entry of any kind in the district of Alaska can, howey er, be allowed for land 


extending more than one hundred and sixty rods along the shore of any navi- 
gable water, which is twice the extent or iginally permitted. by the act of. 1898, 
and along such shore a space of at least eighty rods is reserved between all 
claims. » | _ s : , . 
In administeri ing said wees in accordance with such nevalatons and — 
the instructions herein contained, no survey will be approved and no 
application, selection, filing, or location will be allowed under any 
law for such reserved areas other than for landings or wharves as 


_ provided i in section 10 of the aforesaid act of May 14, 1898. | 
The reservation between claims along navigable waters: is abso- 


~ lute, except as to landings and wharves, and precludes all forms of 
appropriation under any law, but the inhibition in the reservation . 
between claims along “ Sihér waters ” applies only to scrip, and 
warrants, and soldiers’ additional claims. 
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In order to carry into effect the will of Congress respecting limita- 
‘tion of claims along the shore line and the reservation of 80 rods be- 
tween all such claims, it is directed that where any claim is so located 
as to approach within 80 rods of the actual shore line such claim will | 
be considered as located on the shore for that purpose. _ 

The term “ navigable waters Is construed by the act of May 14, 
1898, sepra— ee | 
7 to include all tidal waters up to the line of ordinary high tide and all nontidal 
_ waters navigable in fact up to the line of ordinary high water mark. 

The limitation along the shore line is, however, extended by the 
act of March 8, 1903, supra, to “ along any navigable or other waters.” 
It becomes necessary, therefore, to define what is included in the 
| expression ‘ ‘other waters.” In mn opinion of this department those 
- words should be held to include all waters of sufficient magnitude to 


require meandering under the manual of surveys, or which are used 


as a passage way or for epapeing purposes by salmon. Or other sea- 
going fish, — - 

No more than 160 acres shall be entered in any ainle os by 
serip, land warrant, or soldiers’ additional right in any part of the 
District of Alaska, and between any of such claims aggregating more 
than 160 acres there must be a space of 80 rods. 

| peeneeny, 
Cray TaLnMAan, 
- Conumissioner. 

Approve’ -_ 

Anprieus A. JONES, : 
First A ssis tant Seere retary, 


N ATIONAL FOREST LANDS—PUBLICATION OF NOTICE. 


Novice TO PUBLISHEDS. 


DerarTMenr OF Invrertor, 
Washington; July 8, 1918. 


The. act of June 11, 1906 (34 Stat., 233), requires that the opening 
of national-forest lands thereunder shall be advertised for not less © 
than.four weeks in one newspaper of general circulation published in — 
the county in which the lands are situated, except where no news- 
paper is published i in the county where the land j is situated, in which © 
case the oponmg should be advertised in the ECE Pee eae the 

land. 

Therefore, publishers, batons commencing publication of notices a 
under the above- designated act, should determine whether their 
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paper is the proper one in which to make such publication ; if not, 


they should immediately return the notice to the register of the ioeal 


land office, so that. publication may ordered in the proper unt | 
and paper. — 

Publishers are _ hereby notified that if by ileie of land- office 
officials, or for any reason, notices above described should erroneously © 
be sent to them and they should publish an same, no eA 
| will be allowed therefor. & 

Awpereva A. J me | 
First Assistant Secretary. . 


CHARLES H. DEMPSEY. 
| Decided July 9, 1918. . 


Sorprers? ADDITIONAL Riewr—So.prmrs’ DucLaRaToRy STATEMENT. 


A homestead entry for less than 160 acres, made subsequent to June 22, 1874, 

the date of the adoption of the Revised Statutes. but based upon a soldiers’ _ 

declaratory statement filed prior to that ddte, is a proper basis for soldiers’ 
additional right under section Z806 of the Revised Statutes. 


ConFLICTING DECISION OVERRULED. 
-Fréed Ww. Ashton, 81 Ls D., 356, overruled. 


A ONES, 2 st Assistant Secretary: 

November 6, 1911, Charles H. Dempsey, assignee of J ennie ns 
widow of Giles ica Peake, filed in the local office, Los pea eee oie 
fornia, land district; his application to enter the NE. 4 of SW. + 
Sec. 14, T. 8 S., R. 8 E., as a soldiers’ additional to the orisinal — 
stead entry mace by. said Peake, on September. 30, 1874, at the Crook- 
ston, Minnesota, office, under which Ean issued for 120 acres, 
June 30, 1879. ue 

, January. 19, 1912, the Cimon of ‘the ‘General inna Office 
rejected said a aplication upon the ground that Peake’s original entry, _ 
~ not having been made prior to June 22, 1874, the date of the approval _ 
of the Revised Statutes, did not furnish a. valid basis for a soldiers’ — 
additional entry under section 2306 thereof, from which Denpery 
appealed. | 
_. It appears that ne soldier had, on April A. 1874, filed his disciara: 

tory statement for the NE. } of Sec. 20, T. 138 N., R. 42 W., 


Minnesota, which was followed within six months, viz., on September. . 


30, 1874, by his making the original homestead entry, hereinbefore | 


_ retorted to, therefor, upon which patent issued for 120 acres only, 


because the entry was canceled as to the SE. 4 NE. 4 on account. of 
‘ conflict with a swamp claim by the State. | 
The appeal. herein is based upon the legal proposition that “ th : 
filing, of a peor declaratory statement is ouch an entry of land 
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under the homestead laws as brings it within the purview of sections 
2306 and 2307, Revised Statutes,” and it is admitted that unless 
said proposition is true the appeal is without. merit. 7 

Tt is urged that the case of Fred W. Ashton (31 L. D., 356), 
wherein.it was held that “the filing of a soldiers’ declaratory state- 
ment is not the equivalent of an entry within the meaning of sec- 
tion 2306 of the Revised Statutes,” should no longer be followed, 
in view of subsequent decisions of the Department. | 

The law as to soldiers’ additional rights, found in section 2306 of 
the Revised Statutes, provides that: ; : 

Every person entitled, under the provisions of section 2304, to enter a home- 
stead who may have heretofore entered, under the homestead laws, a quantity 
of land less than 160 acres, shall be permitted to enter so much land as, when 
added to the quantity previously entered, shall not exceed 160 acres. 

Departmental decision and instructions, also court decisions, were 
cited on behalf of the contention of claimant. See case of Webster V. 
Luther (163 U. &., 331), a that of ex parte John F. Butler (38 
L. D. , 172). 
| “Attention is also salsa e the Gaal Land Office circular of 
. 1904, page 22, wherein it is said that “a soldier will be held to have 
exhausted his homestead right by the filing of his declaratory state- 
ment,” which instructions have been uniformly followed by the 
Department; and it is urged, that such being the ruling, in justice 
and as a correlative proposition of law, the filing of such declaratory 
statement should be held to be the equivalent of a homestead entry, — 
and to come within the purview of section 9306 of the pte ReS 
Statutes. 

It will be noted that said section 2306 ioe not sais that the 
soldier in order to avail himself of its provisions, in regard to making 
such additional entry, must theretofore have made “a homestead 
entry,” but he must have made a former entry “ under the home- 
stead laws,” using the plural. 

In the case of ‘Webster v. Luther, supra, the Supreme Court said, 
with reference to the act granting soldiers’ additional entries, that— | 
no residence on or cultivation of the land, asa condition of securing the addi- ; 
tional right, was intended. It was a mere gratuity. | There was no other pur- 
pose but to give it as a sort of compensation for the person’s failure to get 
the full quota of 160 acres by his first homestead entry. There is no reason 
to suppose it was intended to hamper the gift with conditions that would lessen 
its value, nor that it was intended to be made in ae but. the most advantageous | 
form to the donee. . | : 


In the recent case of ex parte John F. . Batler, supra, it was held ne 
that: | | 


A soldiers’ declaratory statement, of record at the date of the act of Tune 16, 
1906, excepts the land covered thereby from the provisions of section 8 of that 
act, reserving sections.13 for the benefit of the future State of Oklahoma, _ 
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Moreover, it was said therein that “a_soldiers’ declaratory state- 


- Inent is in itself the initiation of a night under the homestead law,” 


and that as it had been held that the soldier by filing the same ex- 
hausted his homestead right, “it would seem to necessarily follow 
- that the filing of a declaratory statement. constitutes the fullest pos- 
sible assertion of a homestead right; otherwise it is not conceived 
how the homestead right could be exhausted by the filing of the de- 
claratory statement.” | 

It will be noted that in the foregoing and other recent eibcinione: | 
both depar tmental and court, having a bearing upon the question at 
issue herein, a more liberal er ecien generally: has been given to | 
the soldiers’ additional homestead law than formerly, finally result- ; 
ing in the ruling in the Butler case. | 

That decision overruled departmental decision of May 12, 1908 | 
(not reported), in the case of Lacy R. Foster, wherein it had been 
held that a soldiers’ declaratory statement had never been accorded 
the’ segregative effect of an entry, and that the filing of such a de- 
claratory statement did not operate to defeat oy een made to the 
State, by said act of June 16,1906. | 

The logic of the aiuations: therefore, would seem to be that if a ~ 
soldiers’ declaratory statement is the equivalent of.a homestead entry, 
or has such a standing. and character within the meaning and intent 
of section. 9306 of the Revised Statutes, as exhausts the soldier’s right, 
then:such a filing made for less than. 160 acres prior to June 22, 1874, 
which was, as in this case, changed. to a formal entry, subsequently 
. to said date, should entitle the soldier to an additional. enity, of oul 

ficient land to make his full quota of 160 acres. ) , 

In view of the conclusion thus reached, the decision appealed fr om. 
is reversed, and Dempsey’s application, i found satisfactory 1 in other 
respects, will be allowed. The decision in the case of Fred W. 
Ashton, hereinbefore referred to, and like decisions in other cases are 

hereby overruled. oe | 


———_——_———— 


‘MANTI LIVESTOCK COMPANY. 
Decided July 19, 1918, 


7 Hise OF Way—Inrigation ‘Purposrs—Acts OF eens a: 1891, May dA: 1898. 


. Jt is not necessary to entitle a company toa reservoir easement under the 


acts of March 3, 1891, and May 11, 1898, that it shall have been. organized 

for the main purpose of irrigation of arid lands, provided. itis authorized 

under its. articles of incorporation to construct canals and ditches, and it 

is shown that the right of way applied for is in good faith sought for irriga- 

| tion purposes and does not involve the use. of the public domain zn: pur-_ 
poses not contemplated by the statute. 7 


Jonns, First Assistant Secretary: 


7 “This is the appeal of the Manti Livestock Conan: by = daca 2 
of its articles of incorporation October 12, 1901, the “ Ireland pene 
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- and Cattle Company,” from a decision of the Commissioner of the — 

' General Land Office, February 26, 1918, denying its application 
under the acts of March 3, 1891 (26 Stat., 1095), and May 11, 1898 
(30 Stat., 404), for a reservoir easement Aa unsurveyed public eee 
in T. 24 S., Rk. 8 E., Salt Lake City land district, Utah.’ 

The company’ S avuioles of incorporation Sermit: it “to engage in 
a general livestock business within the State of Utah and to buy, 
sell, breed and run sheep, cattle, horses and swine, and to buy, own, 
rent, lease, sell and otherwise manage and control all necessary lands: 
water rights, ranges, and equipments thereon for the purpose of | 
successfully conducting said livestock business.” 7 

The Commissioner’s decision is put upon the ground that the i irri- 
gation of arid lands is not the main purpose for which the company 
was incorporated ; that it 1s not, therefore, a canal or ditch company 
within the meaning of the act of March 8, 1891, and can not be 
recognized as a beneficiary thereunder. — 

The Department does not concur in this view. The grant ore | 
by the act of March 38, 1891, supra, is to “ mny canal or ditch com: 

-pany formed for the purpose of irrigation.” It is believed: that the 
’ Treland Land and Cattle Company may be appropriately termed a 
canal or ditch company within the meaning of the statute. A com- 
pany authorized by its articles of incorporation to buy, own, rent, 
lease and sell lands, and otherwise manage and control all: necessary 
lands, water rights, ranges, and equipments thereon for the purpose 
of conducting a livestocle business, may find it necessary to construct — 
canals or ditches, and may surely: do. so under the implied powers of _ 
its incorporation. This company 1S, therefore, a potential penne 
under said act. 

Nor can the Depacemeae: concur in the view of the Sonutonse 
that the irrigation of arid lands must be shown to be the main. pur- 
pose of such a company to entitle it to the benefits of said act. The 
company must have been authorized to construct canals and: ditches; 


= otherwise, it could not be appropriately termed a canal or ditch com- _ 


pany, but being so authorized, it is of no consequence that it may 
_ engage in and is actually operating any other enterprises in connec- 
tion with irrigation, or independently, of vastly more importance, so 
that it be shown the right of way is in good faith sought for irriga- 
tion purposes. and does not involve a use of the public domain for | 
purposes not contemplated by the statute. | 
_ Similar views were expressed by this Department in the case of 
_ American Securities Company, decided by this Department October 

98, 1912, as follows: 7 | 

it is clear that the acts of March 8, 1891, and May 11, 1898, supra, do not 


limit-a potential beneficiary thereunder to the sole business of a canal or ditch 
company. It is true, that such epnee may oF its arlicles of ai ae be 


DECISIONS RELATING TO THE PUBLIC LANDS. 219 
constituted a canal or ditch company within the meaning of said acts, but the 
fact that by these same articles it was engaged in other enterprises does not 
- militate against its right to take the grant unless it be apparent that it is sought 


for a use other than that specified in the acts and that irrigation is not the com- 
pany’s main purpose in connection therewith. 


In the case at bar, it is thought that the company’ S main purpose 
in connection with ave right of way sought is the irrigation of arid > 
lands, and the fact that these lands are to be used in promoting a, live- 
stock business does not militate against this view. Indeed, it rather. 
strengthens it, for the reason that irrigation is always to some 
such end. : : : 
The case is accordingly remanded for proceedings not inconsistent 
herewith. If the company’s application is regular with respect to 
requirements not herein considered, and the showing of bona fide in- 
tention to irrigate the lands under the right of way be found suffi- 
cient, the Commissioner of the General Land Office will permit the 
company’s maps to be filed for information, as in such cases made : 
and provided with respect to Unear veyed lands. 


—— 


EDWARD H. RIFE. 
"Decided July 10, 1918. 


SOLDIERS’ _ADDITIONAL—ASSIGNMENT— POWER OF . ATTORNEY. , 

Where a power of attorney to locate a soldiers’ additional right and to sell 
the land so located is executed in blank without specifying the particulac 
land to be located thereunder, the soldier is thereby estopped, as between 
himself and the claimant under the power, from claiming any further 
benefit from the additional right, regardless of whether or not the blank 

. in the power has been filled in by inserting the description of a particular 

tract of land; but where delay on the part of the attorney in fact in 
pursuing his ‘claim under the power; or apparent abandonment of the. 
former claim thereunder, has resulted in-a transfer of the right by the 
soldier and satisfaction thereof by the ee no. further exercise 
and satisfaction thereof will be per tibed: 7 | 


J ONES, First Assistant Seeretary : 

By departmental decision of October 12, 1912, the decision of. 
April 28, 1911, by the Commissioner of the General Land Office was 
affirmed, and the application of Edward H. Rife, assignee of Wil- 
~ diam Temple and others to enter under section 2306 R. S., the N. $- 

S. 4, Sec. 7, T. 18 N., R. 101 W., Evanston, Wyoming, ‘gad: ee 
trict, was rejected. A motion for roheawine has been filed and oral 
argument heard in support of the motion. - 

_ The. only questions raised for consideration. are with Seance to 
the alleged. assignments by Temple and Harper. It has been re- 

peatedly held in recent departmental decisions that a power of 

: attorney giving authority to locate an additional right under section : 


- 
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2306 R. Ss. and to sell the land to be located, does not constitute 


evidence of a general assignment of the additional right, where the 
papers describe the land with reference to which the power is given. 


See case of H. B. Phillips (40 L. D., 448). The decision cited was 


followed in the former decision in this case, and it was further held 
that it would make no difference in the effect of the paper if, as_ 
alleged, the description of the land was inserted by the attorney In 


fact after the execution of the paper by the soldier. 


_ It is represented in this case, and well supported by affidavits, that. 
the powers. under consideration were executed in blank as to the 


— lands to be located, leaving it to the attorney in fact to fill in the de- 


oH scription of any lands which he might, desire to locate therewith. So 


long as the powers remained in force and in that condition, the © 


attorney in fact could at any time fill in the powers and locate the 
right upon any land subject to such location, without any further 
authority from the soldier or any other act upon his part. ‘In effect, 
therefore, the powers in that condition, while not in form an assign- 


ment of the right, enabled the attorney in fact to procure the benefit. 


of the additional right. These papers were designed to circumvent 
rulings of the Department which obtained at that time against the 
privilege of the soldier to assign such additional right. It seems 
clear that the intentions of the parties were that the attorney in fact 
was to have the benefit of the right. Therefore, as between the sol- 
dier and the claimant under the powers, even if a description of the 
lands has subsequently been inserted therein, the soldier should be 
estopped from claiming any further benefit from the additional 


right. But, where delay by the attorney in fact in pursuing his 


claim under the powers, or apparent abandonment of a former claim 


thereunder, has resulted in a transfer of the right by the soldier and 
satisfaction of such right by the Government, no further exercise 


: and satisfaction thereof will be permitted. In the ease of Nellie J. 
Hennig, on review (88 L. D., 445), it was held (syllabus) : 


' Where a soldier entitled to an additional right executed a power to locate 
the same, at a time when the assignability of such rights was not recognized, 
and no claim under the power was asserted, by application or other proper 
manner, within a reasonable time after the land department took action 
amounting to a recognition of such powers as equitable assignments, and the 
soldier subsequently executed an assignment of the right to another, under 


~ which entry was allowed,- ‘the land department is without authority to permit. 


a further entry upon the same right, by one claiming under the power, not- 
withstanding the existence of the power might have been disclosed to the land 
department, prior to the allowance of entry under the subsequent See 
by examination of its closed records in another case. 


As to the Harper right, it appears that Harper assigned his xdae | 


tional right June 11, 1898, to E. M. Robords, which assignment was 


” 


located by Oscar Stephens on 120 acres of land in Montana, under — 
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assignment from Robords, which location was patented April 26, — 
1900. Therefore, the claim of Rife under the Harper powers caning | 

be recognized. | 
_ So far as shown by the record now before the Department fie addi- 
tional right of Temple has not been satisfied by the Government, | 
and, therefore, the claim of Rife thereto under the powers mentioned, 


and subsequent assignments thereunder, may be recognized, if no = 


— other objection appears. 
The former decision in this case is piodided as indicated, aa the | 
case is remanded to the General Land Office for appropriate action 

under the terms of this decision. | 


_ NORTHERN PACIFIC BY. CO. 
a Decided July 14, 1918. 


NORTHERN PAciric ADJUSTMENT—LANDS SOLD OB CONTRACTED TO BE SOLD. 
The Northern Pacific adjustment act of July 1, 1898, does not contemplate the. 
relinquishment by the company of lands which have been. sold or contracted 
to be sold by it; and while it may secure reconveyance of such lands with a 
view to adjustment under the act, it is not required to do so. 
NorTHerNn Pactric ADJUSTMENT—CONTROVERSIES ADJUDICATED BY COURTS. 
The act of July 1, 1898, was. designed to avert controversies involving con- 
- flicting claims of the Northern. Pacific Railway Company and settlers; and 
where the company was offered an opportunity to adjust a conflicting. claim 
between it and a settler, and refused to do so, and the matter was there- 
upon taken into court by the settler and finally adjudicated in his favor, 
the company will not thereafter be recognized as having any right or claim 
to the land in controver sy subject to adjustment under the act. 
ADJUSTMENT Act oF Juny 1, 1898—“ LawruL Successors. ‘” o 
Purchasers of lands granted to the Northern Pacific Railroad | Company. are 
not “lawful successors”? within the oe of that term 4s used in the: 
adjustment act of July 1, 1898. * 


J ONES, First Assistant Sscgeicay | | 
The Northern Pacific Railway Company Yas. wppenled from the 
decision of the Commissioner of the General Land Office, dated March 
5, 1912, denying its request for adjustment under the act of July 1, 
1898 (30 Stat., 597, 620), involving the SE. 4 of See. 35, T. 15 N., 
Rk. 4 W,, Helena, Montana, land district. 
The facts relative to this proceeding are as follows: The er pov | 
_ described lies within the primary limits of the grant to the Northern 
Pacific Railroad (now Railway) Company, by the act of July 2, 1864 
(18 Stat., 365), and opposite to that part of the road definitely located’ 
on July 6, 1882. The township plat of survey was filed in the local 
office on August 10, 1891, and the tract was listed by the company on 
September 21, 1892. On January 10, 1896, one John Trodrick ap- 


‘ 


229 . DECISIONS RELATING TO THE PUBLIC LANDS. 


plied to make homestead entry therefor, aud the local sien: rejected 
his application because of conflict with the railroad grant. Upon. 
Trodrick’s application a hearing was had on April 16, 1897, at which 
evidence was submitted that one Lemline settled on the land with 
his family in 1877, and_resided thereon until his death in 1891 , making | 
improvements worth $1000, and that Trodrick purchased these im- — 
_ provements, settled on the land in 1891, and continuously resided 

there to the day of the hearing. | 

On December 24, 1898, the (aslo: of the Gace Land 
- Office rendered decision holding. that though Lemline had a valid 

homestead claim which he could have perfected had. he lived, Trod-. 
rick’s claim had its inception subsequent to the definite location of _ 
the road and that, therefore, the land inured to the company. On — 
November 25, 1899, the Department remanded the case to the Com- 
missioner with direction to dispose of it under the act of July 1, 1898, 
supra. Thereupon Trodrick elected to retain the land and the rail- 
road company was called upon to relinquish the same, but declined 
to do so for the reason that it had scold the tract to David Auchard 
on November 30, 1896, and conveyed the same to him on March 3, 
1899. On January 31, 1900, Trodrick was notified to elect whether 
he would relinquish the land and transfer his claim to another tract, 
or have the case decided upon the merits. He took rio action under © 
said notice, whereupon the’ case was closed and the land patented to 
the railroad company on January 10, 1903. A motion filed by Trod- 
‘rick that the case be reopened was denied on September 15, 1903. 

‘On May 15,1911, the Supreme Court of the United States, in the 
case of Northern Pacific Railway Company v. Trodrick (221 U. S., 
208), charged the railway company and its grantee as trustees of the 
title to the use of Trodrick and quieted title in him. ~ 
Upon the foregoing facts the Commissioner of the General Land 
Office, in the decision from which this appeal is prosecuted, held that 
_ the company having declined to accept the benefit of the act of July 
1, 1898, swpra, and brought the case to a final result eee to it, 


| aould ok claim the benefit of the act. - 


The act of July 1, 1898, deals only with the railroad company and — 
its lawful successors, the company not being required to relinquish 
where it has sold or contracted to sell the land. In this case the land 
was sold two years before the passage of the act. It was, therefore, | 
not within the operation of the act. | 

The meaning of the term “lawful successors’ aaah ab of 1898, 
clearly appears from the proviso to the effect that the question 
whether the Northern Pacific Railway Company was the lawful suc- 
cessor of the Northern Pacific Railroad Company should: be deter- 
mined without reference to the provisions of the act, and even more 
conclusively from the proviso that selections of unsurveyed land 
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~ should be patented: to the corporation surrendering the tracts claimed 
to have been granted. It is true that in some instances where the 
railway company has sold the land it has secured reconveyance there- — 
of in order to permit of adjustment under the act of 1898, but in this 
case the company was offered the opportunity to make ‘adjustment 


- and refused to do so. The eround of its refusal was a sufficient one 
under the act, and while it might have induced Auchard to reconvey 


the land to the end that adjustment might be made, it was not bound 


~~ go to do. .The refusal forced Trodrick to assume the burden of an _ 


expensive controversy in the courts, the very thing the act of 1898 — 
was intended to avert. Neither the letter nor the spirit of the law 
will now, as the controversy has been decided in favor of the set- 
tler, permit the railway company -to secure adjustment of what is no 


- longer a controversy. It will be observed thai the act of 1898 offered 


the railway company, as a consideration for its relinquishment of 
claims in favor of settlers, a right of selection of much greater value 
than the indemnity provision in the granting act, in this, that the 


_ . selected lands were not limited to odd numbered. saenena. nor to sur- 


veyed lands, and might be located anywhere within the State or ‘Ter-- , 
ritory through which the line of the railroad extended. i 
The ~— of the Commissioner 3 1s accordingly affirmed, 


D  caeaaanamnenaamneed 


" RECLAMATION—NOBTE PLATTE PROJ ECT—ADDITIONAL 
CHARGES, 
Z Orprr. | 
7 é Oo & | DEPARTMENT oF THE INTERIOR, 
3 | Washington, July 15, 1918. 
In view of the exceptional: requirements regarding operation and 
maintenance payments during the current year on the North Platte ~ 
Project, Wyoming-Nebraska, constructed under the provisions of the . 
, Reclamation Act of June 17, 1902 (82 Stat., 388), due to the post- 
-ponement of*payments in former years, it is “hereby ordered that as. 
a condition of the delivery of water during the current irrigation | 
season without immediate payment. of the charges due for operation 
and maintenance, there shall be an increase to said charges for opera- — 
tion and maintenance of one cent per acre for each month which 


elapses in whole or in part from July 21, 1918, to the date of pay- 


ment. Such additional charge shall be separately added to each por- 
tion of an instalment for operation and maintenance remaining un- _ 
paid on and after July 21,1918. That is to say, those who owe por- 
tions of instalments for operation and maintenance for two years 
shall be required to add the amount of two cents per acre pe month — 
or ‘fraction. of a month. | — 
FRanguin kK. Lane. oe 
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CIRCULAR. 7 


Derarruent OF THE Tx TERIOR, 

. Gengrau Lanp Orrice, | 
W eee D.O., Fuly 17, 1913. 
Frciirnus AND Recervens, | = | 
United States land offices. | | . 
Sirs: Section 7 of the act of Congress pproved: May 29, 1908 (35 

Stat., 465), amended section 2 of the act of April 28, 1904 "(33 Stat., 
547), commonly known as the Kinkaid Act, to read as follows: 


Src. 2. That entrymen under the homestead laws of the United States within 
the territory above described who own and occupy the lands heretofore entered. 
by thein may, under the provisions of this act and subject to its conditions, 
enter other lands contiguous to their said homestead entry, which shall not, 
with the land so already entered, owned, and occupied, exceed in. the aggregate 
six hundred and forty acres; and residence continued and improvements made 
upon the original pomectead: subsequent to the making of the additional entry, — 
shall be accepted as equivalent to actual residence and improvements made . 
upon the additional land so entered, but final entry shall not be allowed of 
such additional land until five years after first entering the same, except in 
favor of entrymen entitled to er edit for military service. | 


This amendment did not affect sections 1 and 3 of the Kinkaid Act, 
which read as follows: . 


Bett enacted by the. Senate and Hose of Repr esentitives: of the United States 
of Americu in Congress assembled, That from and after sixty days after the 
approval of this act entries. made under the homestead laws in the State of 
Nebraska west and north of the following line, to wit: Beginning at a point on 
the boundary line between the States of South Dakota and Nebraska where 
the first guide meridian west of the sixth principal meridian strikes said 
boundary; thence running south along said guide meridian to its intersection — 
with the fourth standard parallel north of the base line between the States of 
Nebraska and Kansas; thence west along said fourth standard parallel to its 
intersection with the second guide meridian west of the sixth principal 
meridian; thence south along said guide meridian to its intersection with the 
third standard parallel north of the said base line; thence west along’ said third 
standard parallel to its intersection with the range line between ranges twenty- 
tive and twenty-six west of the sixth principal meridian; thence south along - 
said line to its intersection with the second standard parallel north of the said 
base line;. thence west on said standard parallel to its. intersection with the 
range line between ranges thirty and thirty-one west; thence south along said 
line to its intersection with the boundary line between the States of Nebraska 
and Kansas, shall not exceed in area six hundred and forty acres, and shall 
be as nearly compact in form as possible, and in no event over two miles in 
extreme length: Provided, That there shall be excluded fiom the provisions of 
this act such lands within the territory herein described as in the opinion of the — 
Secretary of the Interior it may be reasonably practicable to irrigate under 
the national irrigation law, or by private enterprise; and that said Secretary 
shall, prior to the date above mentioned, designate and exclude from entry 
under this act the lands, particularly along the North Platte River, which in 


o> 
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his opinion it may be possible to iudwate as aforesaid ; ana Snail thereafter, _ 


| from time to time, open to entry under this act any of the lands So excluded 


which, upon further. ees he may conclude can not be practically irri- 
gated in the manner aforesaid. | 

Src..3. That the fees and: commissions on all entries under this: act shall be | 
uniformly the same as those.charged under. the present Jaw for’ a maximum 


vag entry at the minimum price. That the commutation provisions of the home- _ 
stead law shall not: apply to entries under this act, and at the time of making | 


final proof the entryman must prove affirmatively that he | has placed upon the 


- lands entered- permanent improvements of the value of not less than one dollar. 


and twenty-five cents per acre for each acre included in his entry: Provided, — 
That a former homestead entry shall not be a bar to the entry under the pro- | 
visions. of this act of a. tract which, together with the former entry, shall: not 


exceed six hundred. and forty acres: Pr ovided, That any former homestead en- | 


tryman who shall be entitled to an additional entry under section two of this 
act shall have for ninety days after the passage of this act the pr eee pent 
to make additional entry as provided in said section. _ 

All general instructions heretofore. issued under this act and the 
supplemental act of March 2, 1907 (84 Stat., 1224), including the 
circular of December 18, 1912 oe LL. Ds» oe are FERONY meen 
and reissued as follows: | 
1. It is directed by the law that in chat norebi of the State of 
Nebraska lying west and north of the line described therein, upon 
and after June 28, 1904, except for such lands as might be there-— 
after and prior to said date excluded under the proviso contained 
in the first section thereof, homestead entries may be.made for and 
not to exceed 640 acres, the same to be in as nearly a compact form as 
possible, and must not in any event exceed 2 miles in extreme length. 

9. Under the provisions, of the second section, a person who within 
the described territory has made entry prior to May 29, 1908, under 
the homestead laws of the United States, and who now owns and 
occupies the lands theretofore entered by him, and is not otherwise 
disqualified, may make an additional entry of a quantity of land 
contiguous to his said homestead entry, which, added to the area of 
the original entry, shall make an ager porate area not to exceed . 
640 acres; and he will not be required to reside upon.the additional — 
land ‘so entered, but residence continued and improvements made 
upon the original homestead entry subsequent to the making of the 
additional entry will be aecepted as equivalent to actual residence 

and improvements on the land covered by the additional entry. But 
residence either upon the original homestead or the additional. land 
_ entered must be continued for the period of five years from the date 


of the additional entry, except that entrymen may claim and receive 


credit on that period for the length of their military SOrVACe, not 
‘exceeding four years, : 

_ 8, A--person who has a homestead entry upon which final er 
has not been submitted, and who makes additional ay under the 
| 4779°—voL, 42-18-15 mE 
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provisions of section 2 of the act, will be required to submit his 
final proof on the original entry within the statutory period therefor, © 
and final proof upon the additional entry must also be submitted 
within the statutory period from date of that entry. | 
4, Such additional entry must be for contiguous ands and. het 
‘tracts embraced therein must be in as compact a. form as possible; 
and the extreme length of the combined entries must not in any event 
. exceed 2 muiles.. | | 

5. In accepting entries fader this act soaplianes tithe the. require- 
ment thereof as to compactness of form should be determined by 
the relative location of the vacant and unappropriated lands, rather 
than by the quality and desirability of the desired tracts. 

6. By the first proviso of section 3 any person who made a home- 
stead entry either within the territory above described or elsewhere 
prior to his application for entry under this act, if no other dis- 
qualification exists, will be allowed to make an ‘additional entry for 
a quantity of land which, added to the area of the land embraced 
in the former entry, shall not exceed 640 acres, but residence upon 
and cultivation of the additional land will be required to be made 

and proved as in ordinary homestead entries. But the application’ 

_ of one who has an existing entry and seeks to make an additional 
entry under said proviso can not be allowed unless he has either ~ 
abandoned his former entry or has so. perfected his right thereto 
as to be under no further obligation to reside thereon; and his 
qualifying status in these and or ee should be clearly set 
forth in his application. ‘ 

7. Under said act no bar is er ‘to tis making of second 
homesteads for the full area of 640 acres by parties entitled thereto 
under existing laws, and applications therefor will be ‘considered 
_ under the instructions of. the respective laws under which pa are 
made. : . 
8. Upon final anor, lien may be made es five years and — 
within seven years from. date of entry, the entryman must prove 
affirmatively that he has placed upon the lands entered permanent 
improvements of the value of not less than $1.25 per acre for each 
acre, and such proof must also show residence upon and cultivation 


of the land for the five-year period as in ordinary homestead entries, 


but credit for military service may be claimed and given under the 
supplemental act mentioned above. By the act of June 6, 1912 (37 . 
Stat., 128), the period of residence necessary to be shown in order 
to entitle a person to patent under the homestead laws is reduced from 
five to three years, and the period within which a homestead entry 
may be completed is reduced from seven to five years. For informa- 
tion and instructions under that act reference is made to Circular — 
No. 208, of February 18, 1918 [41 L, D., 479]. | 
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9. In the making of final proofs tlie Reieteaa: proof form will be 
used, modified when necessary in case of additional entries made 
~ under the provisions of section 2. | | 
10. It is provided by section 3 that the fees and commissions on all 

entries under the act shall be uniformly the same as those charged 
under the present Jaw for a maximum entry at the minimum price, 


viz: At the time the application is made, $14, and at the time of” 


making final proof, $4, to ne payable without regard to the area em- 
‘braced in the entry. | 

11. In case that the combined area of the aibaeaags selected 
should, upon applying the rule of approximation thereto, be found 
to exceed in area the aggregate of 640 acres, the entryman will be — 
required to pay the minimum price per acre for the excess in area. 

12. Entries under this act are not goede to the commutation pro- 
visions of the homestead law. — | 

13. In the second proviso of section. 3 ee who had made 
their entries prior to April 28, 1904, were allowed a -preferential 
right for 90 days thereafter to make the oe entry eres by 
section 2 of the law. az 
14. The supplemental act approved March 2, 1907 te Stat., 1 120), | 
reads as follows: 


Be it enacted by the Senate and i OUuSE of Representa tives of the United States 
- of America in Congress assembled, That all qualified entrymen who, during the 
period beginning on the twenty-eighth day of April, nineteen hundred and four, 
and ending on the twenty-eighth day of June, nineteen hundred and four, made 
homestead entry in the State of Nebraska within the area affected by an. act 
entitled “An act to amend the homestead laws as: to certain unappropriated 
and unreserved public lands in Nebraska,” approved April twenty-eighth, nine- 
teen hundred and four, shall be entitled to all the benefits of said act as if 
their entries had been made prior or subsequent to the above-mentioned dates, 
- subject to all existing rights. 

Sec. 2. That. the benefits of military service In the Army or Navy of fhe 
United States granted under the homestead laws shall apply to entries made 
under the aforesaid act approved April twenty-eighth, nineteen hundred and ~ 


_. four, and all homestead entries hereafter made within the territory described 


in the aforesaid act shall be subject to all the provisions thereof, _ 

| Sec. 3, That within the territory described -in said act approved April Seanite 
| eighth, nineteen hundred and four, it shall be lawful for the Secretary of the 
Interior to order into market and sell under the provisions of the laws provid- 
ing for the sale of isolated or disconnected tracts or parcels of land any iso- 
Jated. or disconnected tract. not exceeding three quarter sections in area:.Pro- . 
_ vided, That not more than three quarter sections shall be sold to any one person.. 


ISOLATED OR DISCONNECTED TRACTS, 
‘GENERAL REGULATIONS. — 


15. The sale of isolated tracts within the area affected iy ie terms 
of this act is to be governed by the provisions of the acts of March 2, 
1907, section 8 (34 Stat., 1224), and March 28, 1912 (87 Stat., 77), 
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an all sales shall. be made in the manner and fat hereinafter 
provided. Pe 

16. Applications to have isolated tracts ordered into market must 
be filed with the register and receiver of. the local land office in the 
district wherein the lands are situated. _ 

17. Applicants must show by their affidavits, corroborated Dy at 
“least two witnesses, that the-land contains no salines, coal, or other 
minerals; the amount, kind, and value of timber or sone thereon, 
if any; whether the land is occupied, and if so the nature of the — 


~ oecupancy; for what purpose the land is chiefly valuable; why it is 


desired that same be sold; that applicant desires to purchase the land | 
for his own individual use and actual occupation and not for specu- 
lative purposes, and that he has not heretofore purchased, under 

section 2455, Revised. Statutes, or the amendments thereto, isolated _ 
tracts the area of which, when added to the area now applied for, 
_ will exceed approximately 480 acres, and that he is a citizen of the 

United States. If applicant’ has. heretofore purchased lands under 
the provisions of the acts relating to isolated tracts, same must be 
described - in the ee by Eu moaen section, township, and 
range. 

18. The affidavits. of applicants to have isolated tonal audoned into 
market, and of their corroborating witnesses, may be executed before’ 
any officer having.a seal and. anthorized to administer oaths in the 
county or land district in men the tracts described 3 in the applica- 
tion are situated. 3 

19, The officer before whom such affidavits are Cn will cause 
each applicant and his witnesses to fully answer the questions con- 
tained wpon the accompanying form and, after the answers to the 

_ questions therein contained have been reduced to writing, to see 
and swear to same before him. 

20. No sale: will be authorized upon die spon son, of a ‘person 
who has purchased, under section 2455, Revised Statutes, or the 
amendments thereto, any lands the area of which, when added to 
the area applied for, shall exceed approximately 480 acres. | 
_~ 21. Only one tract may be included in an application for sale, and 
no tract exceeding approximately 480 acres in area will be ordered 
into the market. | 

22. No tract of land will be deemed isolated and. ordered into the 
market unless, at the time application i is filed, the said tract has been 
subject to homestead entry for at least.two years after the surround- 
ing lands have been entered, filed upon, or sold by the Government, 
except in cages where some extraordinary reason is advanced suffi- — 
_ cient, in. the opinion of the Commissioner of the General Land One 7 
to warrant waiving this restriction, 
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. 23. The local officers will on receipt of applications note same upon — 
the tract books of their office, and if the applications are not properly 
executed, or not corroborated, they will reject the same, subject. to 
the feht of appeal. Applications found to be properly executed 
and corroborated will be disposed of as follows: 

(a) Tf all or any portion of the land applied for is not subject to 


: disposition under the provisions of paragraph 22, or by reason of © _ 


some prior appropriation of the land, the application will ‘be for- 
warded to the General Land Office with the monthly returns, accom- 
panied by a report as to the status of the land applied for and the | 
surrounding lands, and any other objection to the offering known to — 
the local officers. Upon determining what portion, if any, of the 


lands applied for should be ordered into the market, the Com- ~. | 
missioner of the General Land Office will call upon the oes officers. 


and the chief of field division for the meport, as next preed: for, . 

concerning the value of the land. | 
(6) If all the land applied for is vacant, and not ees or 

otherwise reserved from such disposition, and the-status of the sur- 


rounding lands is such that a sale might properly be ordered under __ 


paragraph 22, the local officers, after noting the application on their 
-records, will promptly forward the same to the chief of field division: — 
for report as to the value of the land and any objection he may wish 
to interpose. to the sale,and the register will make proper notations 
on his schedule of serial numbers, in the event the application is 
‘not returned in time to be forwarded with the returns for the month 
in which it is filed. Upon receipt of the application from the chief 
of field division, with his report thereon, the local officers will attach 
their report as to the status of the land and that. surrounding, the 
value.of the land applied for, if they have any knowledge concerning 
the same, and any objection to the sale known to them, and forward 
the papers to the General Land Office, bs the returns for the 
current month. | | 
94, An application for sale indies these instructions ill not segt e- 


gate. the land from entry or other disposal, for such lands may be: _ 


entered at any time prior to the receipt in the local land office of 
the letter authorizing the sale and its notation of record. Should 
all of the land applied for be entered or filed upon while the applica- 
tion for sale is in the hands of the chief of field division, the local 
~ officers will so advise him and request the return of the application 
for forwarding to the General Land Office. Likewise should any 
_ or all of the land be entered or filed upon while the application for: 
sale is pending before the General a Office, the local officers will 
so report by special letter. 


25. Upon receipt of letter authorizing the sale, the local ire - 


| will at once examine ane records to see whether the tract, or any ~ 


2380 7 DECISIONS RELATING TO THE PUBLIC LANDS. 


part thereof, has been entered. Tf the of anion of the ord “4 


shows that all of the tract has been entered or filed upon, the local _ 7 


officers will not promulgate the letter authorizing the sale, but will 
report the facts to the General Land Office, whereupon the letter 
authorizing the sale will be revoked. Ifa part of the land has been 
_ entered, they will so report and note on the tract book opposite such 
portion of the tract as is found to be clear that sale has been author-— 
- ized, giving the date of the letter. Thereupon the land will be con- 
sidered segregated for the purpose of sale. The minimum price set 


by the order for sale should also be noted on the records. In the — | 


event no sale is had, the price so noted will be effective as provided 
by Circular No. 212, dated March 11, 1913. 
The local officers will prepare a notice for publication on the form 
hereinafter given, describing the land found to be unentered and 
fixing a date for the sale, which date must be far enough in advance | 
to afford ample time for publication of the notice and for the affidavit 
of the publisher to be filed in the local land office prior to the date of 
the sale. The register will also designate a newspaper as published 
nearest to the land described in the notice. The notice will be sent: 
to the applicant with instructions that he must publish the same at his 
expense in the newspaper designated by the register. Payment for. 
publication must be made by applicant directly to the publisher, and 
in case the money for publication is transmitted to the receiver he 
must issue receipt therefor and immediately return the money to the 
_ applicant by his official check, with instruction to arrange for the 
publication of the notice as havenbertore provided. 
_ If, on the day set for the sale, the affidavit of the publisher, showing 
proper publication, has not beat filed in the local land office, the 
register and recelver will report that fact to this office and will not 
proceed with the sale. _ | 
26. Notice must be published once a. week for 5 consecutive ne 
(or 80 consecutive days, if in a daily paper) immediately prior to 
date of sale, but a ‘sufficient time should elapse between the date of 
last pu blicationcand date of sale to enable the affidavit of the pub- 
lisher to be filed in the loca] land office. The notice must be published - 
in the paper designated by the register as nearest the land described _ 
in the application. The register and receiver will cause a similar 
notice to be posted in the local land office, such notice to remain posted 
during the entire period of publication. The publisher of the news- 


- paper must file in the local land office, prior to the date fixed for sale, _ 


evidence that publication has been had for the required period, which — 
evidence may consist of the affidavit of the punene accompanied 
_by copy of the notice published. 

9%. At the time and place fixed for the sale the eaieier or receiver 
will read the notice of sale, and allow all qualified persons an: oppor- 
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S, tunity to bid. “Bids may be meas: through an agent personally 
| present at the sale as. well as by the bidder in person. ‘The register 
or receiver conducting the sale will keep a record showing the names _ 
of the bidders and the amount bid by each. Such record. will be — 
transmitted to this office with the other papers in the case. | 
The sale will be kept open for one hour after the time mentioned i in 
‘the published notice. At the expiration of the hour, and after all — 
bids have been offered, the local officers will declare the sale closed | 
and announce the name of the-highest bidder, who will be declared 
the purchaser, and he must immediately deposit the amount bid by - 


him with the receiver, and within 10 days thereafter furnish evidence — 


of citizenship, nonmineral and nonsaline affidavit, Form 4-062, or 
-nonsaline affidavit, Form 4-062A, as the case may require. Upon. 


receipt of the proof, and payment having been made for the ae | | = 


the local officers will issue the proper final papers. 

28. No lands will be sold at less than the price fixed by law, nor at 
less than $1.25 per acre, but a minimum price will be set by the letter 
ordering the sale, based upon the report of the chief of field division. 
Should any of the lands offered be not sold, the same will not be 
regarded as subject to private cash entry (act of Mar. 2, 1889, 25 
Stat., 854), but may again be offered for sale in the manner herein | 
provided. _ 

29. After each offering where the lands offered are not sold, the 


local officers will report by letter to the General Land Office. No | 


report by letter will be made when the offering results in a sale, but 
the local officers will issue cash papers as in ordinary cash entries, - 
noting thereon the date of the letter authorizing the offering, ‘and 

report the same in their current monthly retirns. With the papers 
must also be forwarded the affidavit of publisher showing due. publi- 
cation, and the register’s certificate of posting. In all cases where no 
sale is had the land will, in the absence of other objection, become 

subj ect to entry or filing at. once, without action by. this office. . 


ACT OF MARCH 28, (1912. 


Be at enacted by the Senate and House of Representatives of the United a 
States of America in Congress assembled, That- section twenty-four hundred and 
fifty-five of the Revised eeuutee of the United plates be amended to read as | 
follows: 
* SEc. 2455. It shall be lawful ‘for the Commissioner of the Gaara: Land 


_ Office to order into market and sell at public auction, at the land office of the © 
| district in which the land is situated, for not less than one dollar and twenty- 


five cents an acre, any isolated or disconnected tract or parcel of the public 
domain not exceeding one-quarter section, which, in his judgment, it would be 
proper to expose for sale after at least thirty days’ notice by the land officers of 
the district in which such land may be situated: ‘Provided, That any legal sub- 
divisions of the public land, not exceeding one-quarter section, the greater part 
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(of which is mountainous or too rough for cultivation, may, in the discretion of 
said Commissioner, be ordered into the market and sold pursuant to this act 
upon the application of any person who owns lands or holds a valid entry of 


lands adjoining such tract, regardless of the fact that such tract may not be 


isolated or disconnected within the meaning of this act: Provided further, That — 

this act shall not defeat any vested pent which has already. attached under — 

any pending entry or location.” | 
Approved, March 28, 1912. 


REGULATIONS UNDER FIRST PROVISO TO ACT OF MARCH 28, 1912. 


The first proviso to the act of March 28, 1912, authorizes the sale 
_ of legal. subdivisions not exceeding one-quarter section, the greater | 
part of which is mountainous or too rough for cultivation, upon the 
application of-any person who owns or holds a valid entry of lands 
adjoining such tract, and regardless of the fact that’ such tract may 
not be actually isolated by the entry or other disposition of surround- 
ing lands. It is left entirely to the discretion of the Land Depart- 
ment to determine whether a tract shall be sold, and it will not be 
practicable to prescribe a set of rules governing the conditions which 
would render a tract susceptible to sale under the proviso. Applica- 
tions will be disposed of by you in accordance with the “ General 
Regulations,” except paragraph 22, which is not applicable, and 
no tract exceeding 160 acres in area will be ordered into the market 
under the proviso. Applications may be made upon the form pro- — 
vided (4-008¢) and printed herein, properly modified as necessitated 
by the terms of the proviso. In addition the applicant or applicants | 
must furnish proof of his or their ownership of the whole title in 
adjoining land, or that he holds a valid entry embracing adjoining 
land, in porinection with which entry he has fully met the. require- 
ments of law; also detailed evidence as to the character of the land. 
applied for, the extent to which it is cultivable, and the conditions 
which render the greater portion unfit for. cultivation; also a deserip- 
tion of any. and all lands theretofore applied for wader the proviso — 
or purchased under section 2455 or the amendments thereto. This _ 
evidence must consist of an affidavit by the claimant, corroborated — 
by the affidavits of not less than two disinterested persons having 
actual knowledge of the facts. | 

No sale will be authorized under the proviso upon the application 
of a person who has procured one offering thereunder except upon a 
showing of strong necessity therefor, owing to some peculiar condition | 
which prevented original application for the full area allowed to be - 
sold atone time, 160 acres. And in no event will an application be — 
entertained where the applicant has purchased under section 2455, 
or the amendments thereto, an area which, when added to the area, 
aa for, shall exceed approximately 160 acres. 7 
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In the notices for Sublicnuon and posting, where gies is rere 


under the proviso, you will add after the description of the land, 


_ “ This tract is ordered into the market on a showing that the greater 
portion thereof j is mountainous or too pee for cultivation.” 


ISOLATED ‘TRACTS OF COAL LAND. 


The act. of es aa ap 30, 1919 ar Stat., 105), 
provides: 


That... iaeeaceved eat lands. of the United States, exclusive of 


Alaska, which have been withdrawn or classified as coal lands, or are valuable 
-for coal, shall ...-. be subject ... to disposition . . . under the laws provid- 


ing for the alas isolated: or disconnected tracts of public lands, but there 
shall be a reservation to the United States of the coal in all such lands so... . 
sold, and of the right to prospect for, mine, and remove the same in accordance 
with the provisions of the act of June twenty-second, nineteen hundred and | 
ten, and such Jands shall be subject to all the conditions and limitations of 
said act. : 

In administering this act fis Beco regtilations sigala: a fol- 
lowed, in so far as mey are applicable, and these additional instruc- | 
tions are prescribed: | 3 

An application to have coal land tae. at public sale must bear 
across its face the notation provided by paragraph 7 (a) of the circu- 
lar of September 8, 1910 (39 L. D., 179) ;-in the printed and pores 
notice of sale will appear the statement: 

This land will be sold in accordance with, and subject to, the provisions and — 
reservations of the act of June 22, 1910 (36 Stat., 583). . 

The purchaser’s consent to the reservation of the coal in the land to 
the United States will not be required, but the cash certificate and 
' patent will contain, respectively, the provisions specified in pare: 

eraph 7 (b) of said circular of September 8,1910, = 

In cases where. offerings have been had, and sales made, of ene | 
coming within the purview of the act of Apel 80, 1912, the purchas- 

ers may furnish their consent to receive patents, containing the lim- | 
- itation provided by said paragraph 7 (6), and, thereupon, the entries 
may be confirmed, and patents, limited as indicated, may issue,” 
| Nery, respectfully, | | 
| Ce "TALLMAN, 
— Commissioner. 
deamon: | 
Anvrirus A. J ONES, | 
| Pret Assistant Scoretary. 
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- (Form 4-008¢.) 
_ APPLICATION. FOR SALE OF ISOLATED 0B DISCONNECTED TRACTS. _ 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES LAND OFFICE, 


To the Comae1ssroNER OF THE GENERAL LAND’ Orrice: : | | 
Ae eee eee OP eke requests that the _.-.-_..--__ of section | ee ; 
township —_____ , range —_____ , be ordered into market and sold under the acts 


of March 2, 1907 (384 Stat., 1224), and March 28, 1912 (87 Stat., 77), at public 
auction, the same having been subject to homestead entry for at least two years 
after the surrounding lands were entered, filed upon, or sold by the Govern- 
ment. Applicant states that he is a _.._.--_____ (insert statement that affiant 
is a native-born or naturalized citizen, as the case may be) citizen of the United 
_ States; that this land contains no salines, coal, or other minerals, and no stone 
except ~.__--______ (state amount and character); that there is no timber 
thereon except _....__ trees of the ~-___ ~ Species, ranging from ---~_- inches 
to __.___ feet in diameter, and aggregating about ______ feet stumpage measure, 
of the estimated value of $______ ; that the land is not occupied except by 
Te ee ne , of ______..____ post office, who occupies and uses it for the pur- 
pose of __.....-.___, but does not claim the right of occupancy under any of 
the public land laws; that the land is chiefly valuable for ____.-.--~ _. and that 
applicant desires to purchase same for his own individual use and actual occu- 
pation for: the purpose of ~_____-__~ —. and not for speculative purposes; that 
he has not heretofore purchased public lands sold as isolated tracts, the area 
of which when added to the area herein applied for will exceed approximately 
480 acres. The lands mere tonore punches’ by him under said act are described 
TE Cod UO 2: eee eee ee ne ee RAN ee ee eee Ne eee A 
If this request is granted, applicant agrees to have notice published. at his 
expense in the newspaper designated by the register. 
(Applicant will answer fully the following questions :) . 
Question 1. Are you the owner of land adjoining the tract. above described? 
_ If so, describe the land by 8 section, township, and range. | 
JANSWOEl ssc nese peter ie ae oe we 
Question 2. To what use. do you intend to put the isolated tract. above’ ce- 
scribed, should you purchase same? | : 
ANSWeP! 22s tb eS 
Question 3. If ‘you are not the owner - of adjoining iand, do you intend to 
reside upon or cultivate the isolated tract? 
ANS WEP casita oboe eee - 
Question 4. Have you been requested. by anyone to apply for the.. ordering of 
_ the tract into market? If so, by whom? | 
AS WOR S te oe ee 
| Question 5. Are you acting as aeent for any person or persons or directly ¢ or 
indirectly for or in behalf of any person other than. yourself in making said 
application ? | , . 
ANSWOls 2 2c eb 
Question 6. Do you intend to appear at the sale of said tract, if ordered, and 
bid for same? | 
“Auswer____----_ pect ae 
Question 7. Have you any agreement or soda andiue ee or implied, 
with any other person or persons that you are to bid upon or purchase the lauds 
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for them or in their’ behalf, or have you agreed to absent your self fot the sale 
_ or refrain from bidding so that they may acquire title to the land? = 
_ Answer Be eee Lae 
(Sign here with full Christian name.) 
_ We are peeing: acquainted with the above-named applicant and the land 
described. by him, and the statements hereinbefore made are. true to the best . 
of our winowiedse. and belief. 


re me a eve ee ee gh ed ey me em re ee eh ee sy ce PO et SS SS ey ces cs es ye 


rs a ee cee erm SO es es mn me i i eS as ce SE Gr ne ey pee ey ee a OS ey ee re ee mY Seg 


(Sign here with full Christian name.) 

na certify that the foregoing application and corroborative ‘statement ‘were 
read to or by the above-named applicant and witnesses, in my presence, before 
affiants. affixed their signatures thereto; that affiants are to me personally 
known (or have been satisfactorily identified before me by pik te Se Saat ); that . 
I verily believe affiants'to be credible persons, and the identical persons here- 
inbefore described; that said affidavits were duly subscribed and sworn to 
before me at my ouice Ot hae Soup URIS See cee day of oo 19__. 


ce es ee me rr ee re ee cr rr a ee ee er ee ee re ee ee ee 


ym re me re meme ces em eee ee ee cee ae ee ee mn ee ee ne ee ee ce ee ee ee cee oh Oe ee 


cotent designation of officer.). 


(Form 4-098.) _ 
_ + TsoLATED on DisconNecTEn ‘TRACTS. 


- DEparrwman'r OF THE Teracon: . 
Unrrep STATES LAND Orrrce, | 


I, ech Eipenenene os: (Ee pee ee me +), being first duly sworn, upon oath state that 
(Male or females. 
my post-office address ig ~~ __---___ ; that I am the purchaser OF -seecos 


_ section —___-~ , township —_____ ; anes: _u---, -----. Imeridian, containing 
Ee ceroe acres, in Nebraska, under the acts of March 2, 1907 (34 Stat., 1224), 
and March 28, 1912 (87 Stat., TT): that I _-_-_______.. (insert statement that 


affiant is a native-born or naturalized citizen, as the case may be: record evi- - 


dence of naturalization must be furnished) of the United States; that said 
- purchase is made for my own use and benefit, and not, directly or indirectly, _ 
for the use and benefit of any other person; that I have not heretofore pur- 
chased. under the provisions of said acts, either directly or indirectly, any lands, 
except —._-..--___- (give description of lands heretofore purchased under this 
-act,ifany). | | | 


as _ (Sign here wtih full Christian name.) ae 
Notr.— Every person swearing falsely to the above affidavit will be punished . 
as provided by law for such offense. (See sec, » 125, Us. Criminal nCors below. } 


I hereby coriity” that the. foregoing affidavit: was read to or by affiant in my 
presence before affiant affixed signature thereto; that affiant is to me personally 
_known. (or has been satisfactorily identified before me DY S22 e2ee. i (give 
‘full name and post-office address), and that said. affidavit was duly subseribed 
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and sworn to before me, at my office, in ____..______ (town, county, and State) 
within the Hossa -- land district, this __-___ day of __._-__.___- , 19__. 


rn re re rr i mi ee i ee ee ee re en ee ee ee ee a ee 


me em rr a wn ew ee is a i i ee rr ee ee 


(Official designation of officer.) 

Section 125, United States Criminal Code: Whoever, having taken an oath 
before a competent tribunal, officer, or person, in any case in which. a law of the 
United States authorizes an oath. to be administered, that he will testify, de- 
clare, depose, or certify truly, or that any written testimony, declaration, depo- | 
sition, or certificate by him subscribed is true, shall willfully and contrary to 
such oath state or subscribe any material matter which he does not believe to 
be true, is: guilty of perjury, and shall be fined not more than two mounene 
dollars and pene not more than five years. 


(Forms 4-348¢ and 4-348h.) 
Notice OF PUBLICATION—ISOLATED TRACT—PuBLIC LAND SALE, 


DEPARTMENT oF THE INTERIOR, 
UNiItTen States LAND OFFICE, 


Notice is re given that, as directed iy the Comimiastoner of the General 
Land Office, under the provisions of the acts of Congress approved March 2, 
1907 (34 Stat., 1224), and March 28, 1912 (37 Stat., 77), pursuant to the appli-. 


Cation. “OF poesia Serial No. _..__., we will offer at public sale -to the 
highest bidder, but at not less than: $_.--.. per acre, at ~-____ o’clock __ i., 
on the ean _ day of _-___..-_..... next, at this office, the following tract of 
land: Spe Sere eae pe eS ES Ss a ee ee 


. Any persons claiming adversely the above-described land are advised to file 
their claims or ohjecuons on or before the time designated for Sale. 


Bh St et ee ee ee ee -~—-—-—-— ’ \. 


Receiver. 


ISOLATED TRACTS—SEC. 2455, R. S., AS AMENDED 1 MARCH 28, 1912. 
CIRCULAR, 


‘Department OF THE Tnrniron, 
 Generat Lanp OFrice, 
W at D. ve July 17, 1918. 
REGISTERS AND RECEIVERS, 
United States Land Offices. 
Sirs: The sale of isolated tracts of public lands outside of the area 
in the State of Nebraska described in the act of March 2, 1907 (84 
Stat., 1224), is authorized by the provisions of the act of March 28, 
1912 @r Stat. T7 oD Gaeaecne section 2455 of the Revised Statutes 
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GENERAL REGULATIONS. 


1. Applications to. have isolated. tracts ordered into market must: - 
be filed. with the register and receiver of the local land allice 3 in the 
_ district wherein the lands are situated. | | 

_ 2. Applicants must show by their affidavits, corroborated by at 
least two witnesses, that the land contains no salines, coal, or other | 
minerals; the amount, kind, and value of timber or stone thereon, - 
if any; whether the lend is occupied, and if so, the nature of the 
occupancy; for what purpose the land is chiefly valuable; why it is 
desired that.same be sold; that applicant. desires to purchaee the 
land for his ernie use and actual occupation. and not for 
speculative purposes, and that he has not heretofore purchased under 


section 2455, Revised Statutes, or the amendments thereto, isolated 


tracts the area of which, when added: to the area now applied for, | 
will exceed. approximately 160 acres; and that he is a citizen of the 
United States. If applicant has herstofons purchased lands under 
the provisions of the acts relating to isolated tracts, same must be 
described - in the application by subdivision, p eocnoly es and 
range. 

3. The fdas of applicants to save isolated asta ordered into 
market and of their corroborating witnesses may be executed before 
any officer having a seal and authorized to administer oaths in the 
county or land district in which the tracts described in the applice- 
tions are situated. 

4. The officer before whom oN affidavits are sxacited: will cause 
~ each applicant and his witnesses to fully answer the questions con- 
tained upon the accompanying form and, after the answers to. the 


- questions therein contained have been reduced to nae to sign. 


and swear to same before him. 

5. No sale will be authorized upon the aapliteton of a "person who 
has purchased under section 2455, Revised Statutes, or the amend- 
ments thereto, any lands the area a which, when added to the area — 
app for, shall exceed approximately 160 acres. . 7 | 

6. Only one tract may be included in an application for sale, and 


no tract exceeding: approximately 160 acres in area, will be ordered : 


into the market. | _ 
 %, No tract of land wal be deemed isolated and ordered ants the 
market unless, at the time application is filed, the said tract has been 
subject to homestead entry for at least two years after the surround- 
ing lands have been entered, filed upon, or sold by the Government, 
| except in cases where some extraordinary reason is advanced suffi- 
cient, in the opinion | of the Commissioner of the General Land oO” _ 
to warr ant waiving this restriction. 7 . 
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-§ The local officers will on oeety of pplication: note same upon 
the tract. books of their office, and if the applications are not prop- — 
erly | executed or not corroborated they will reject the same, subject 
to the right of appeal. Applications found to be properly executed 
and corroborated will be disposed of as follows: (a) If all or any 


portion of the land applied for is not subject to disposition under. | - 


the provisions of paragraph 7 or by reason of some prior appropria- 


- tion of the land, the application will be forwarded to the General | 
Land Oifice with. the monthly returns, accompanied by a report as to 


the status of the land applied for and the surrounding lands and 
any other objection to the offering known to the local officers. Upon — 
determining what portion, if any, of the lands applied for should 


be ordered into the market the Commissioner of the General Land 


Office will caJl upon the local officers and the chief of field division 
for the report, as next provided for, concerning the value of the 
land. (%) If all of the land applied for is vacant and not with-. 


-. drawn or otherwise reserved from such disposition and the status 


of the surrounding lands is such that a sale might properly be ordered 
- under paragraph 7, the local officers, after noting the application — 

on their records, will promptly forward: the same to the chief of field 
division for report as to the value of the land and any objection — 
| he may wish to.interpose to the sale, and the register will make 
proper notations on his schedule of serial numbers in the event the 
application is not returned in time to be forwarded with the returns 
for the month in which it is filed. Upon receipt of the application 
from the chief of field division with his report thereon the local 
officers will attach their report as to the status of the land and that 
surrounding, the value of the land applied for, if they have any 
knowledge concerning the same, and any objection to the sale known 
to them, and forward the papers to the General Land Otfice with 
the returns for the current month. 
- 9, An application for sale under these instructions will not segre- 
gate the land from entry or other disposal, for such lands may be 
entered at any time prior to the receipt in the local land office of 
the letter authorizing the sale and its notation of record. Should 
all of the land apphed for be entered or filed upon while the appli- 
cation for sale is in the hands of the chief of field division, the local — 
officers will so advise him and request the return of the application. 
- for forwarding to the General Land Office. Likewise, should any or 
all of the land be entered or filed upon while the application for sale 
is pending before the General Land On the local officers will so. 
_ report by special. letter. 

10. Upon receipt of letter authorizing the eats the local officers will 
at once examine the records to see whether the tract, or any part 
thereof, has been entered. Ii the examination of the record. shows 
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| : that all of the tract, tee been entered or . filed upon, the local sfficens? | 
will not promulgate the letter authorizing the sale, but will report 


the facts to the General Land Office, whereupon the: letter authoriz- — 


ing the sale will be revoked. If a part of the land has béen entered, 
they will so report. and note on the tract book, opposite such portion . 


of the tract as is found to be clear, that Sle has been. authorized, 
giving the date of the letter. Thereupon the land will be. considered 
segregated for the purpose of sale. The minimum. price set by the 
order for sale should also be noted on the records. In the event no- 
sale is had the price so noted will be. TEEN as s provided by Circular 
No. 212, dated March 11, 1913. 
~The iceal officers will prepare a notice for publication on the fen | 
hereinafter given, describing the land found to be unentered, and fix- 
ing a date for the sale, which date must be far enough in advance to 
afford ample time for publication of the notice, and for the affidavit 
of the publisher to be filed in the local land office. prior to the date 
of the sale. The register will also designate a newspaper as pub- 
lished nearest to the land described in the notice. The notice will 
be sent to the applicant with instructions that he must publish the 
same at his expense in the newspaper designated by the register. 
Payment for publication must be made by applicant directly to the 
publisher, and in case the money for publication is transmitted to the 
receiver, he must issue receipt therefor, and immediately return the 
money to the applicant by his official check, with instructions to ar- _ 
range for the publication of the notice as hereinbefore provided. 

If on the day set for the sale the affidavit of the publisher, show- 
ing proper publication, has not been filed in the local land office, the. 
register and receiver will report that fact to this office, and ed not» 
_ proceed with the sale. a | 
11. Notice must. be published once a eae for 5 consecutive weeks 


(or 30 consecutive days, if in a daily paper) immediately prior to _ 


_. the date of sale, but a sufficient time should elapse between the date 
of last publication and date of sale to enable the affidavit of the 
publisher to be filed in the local land office. The notice must be pub- 
lished in the paper designated by the register as nearest the. land 
described in the application. The register and receiver will cause. 
a similar notice to be posted in the local land office, such notice to 
remain posted during the entire period of publication. The pub- 
lisher of the newspaper must file in the local land office, prior to the 
date fixed for the sale, evidence that publication has been had for the 
required period, which evidence may consist of the affidavit of the 
Saar! accompanied by a copy of the notice published. | — 

12. At the time and place fixed for the sale the register or ree 
ceiver will read the notice of sale and allow all qualified persons an 
lt to bid. Bids may be made through an eaut vanes 
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| present at the sales as .well as by tie bidder in person. The register 7 


or receiver conducting the sale will keep a record showing the names 
of the bidders and the amount bid by each. Such record -will be 
transmitted to this office with the other papers in the case. 

_ The sale will be kept open for one hour after the time mentioned 
in the published notice. At the expiration of the hour, and after all 
bids have been offered, the local officers will declare the sale closed, 
and announce the name of the highest bidder, who will be declared 


_ the purchaser, and he must immediately deposit the amount bid by — 
him with the receiver, and within 10 days thereafter furnish evidence _ 


of citizenship, noninineral and nonsaline affidavit, Form 4-062, or 
nonsaline affidavit, Form 4062a, as the case may require. Upon re- 
celpt of the proee and payment having been made-for the lands, 
the local officers will issue the proper final papers. 


13. No lands will be sold at less than the price fixed by law, nor at 


less than $1.25 per acre, but.a minimum price will be set by the letter 
ordering the sale, based upon the report of the chief of field division. 
Should any of the lands offered be not sold, the same will not be 


regarded as subject to private entry unless located in the State of 


Missouri (act of Mar. 2, 1889, 25 Stat., 854) , but ney again be 
offered for sale in the manner herein provided. 

14. After each offering where the lands offered are ‘not sold, this 
local officers will report by letter to the General Land Office. No 
report by letter will be made when the offering results in a sale, but 
the local officers will issue cash papers as in ordinary cash entries, 
noting thereon the date of the letter authorizing the offering, and 
report the same in their current monthly returns. With the papers 
must also be forwarded the affidavit of publisher showing due publi- 
cation, and the register’s certificate of posting. In all cases where 
no sale? is had the land will, in the absence of other objection, become 
subject. to pou or filing at once, ‘without action by this office. | 


AT OF MARCH 28, 1912. 


Be it enacted by the Senate and ‘House of Representatives of the United 


- States of America in Congress assembled, That section twenty-four hundred and 
_ fifty-five of the Revised Statutes of the United States be amended to read as 
follows: 

* SEC. 2455. It shall be lawful.for the Commissioner of the General Land 
Office to order into market and sell at public auction, at the land office of the 
district in which the land is situated, for not less than one dollar and twenty- 
_ five cents an acre, any isolated or disconnected tract or parcel of the public 


domain not exceeding one-quarter section which, in his judgment, it would be. 
‘proper to expose for sale after at least thirty days’ notice by the land officers” 


of the district in which such land may be situated: Provided, That any legal 
subdivisions of the public. Jand, not exceeding one-quarter, section, the greater 
part of which is mountainous or too rough for cultivation, may, in the discre- 


tion of said commissioner, be ordered into the market and sold pursuant to this _ 


~ 
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_ act upon the seniieneian: of any person who owns lands or holds a valid entry 
of lands adjoining such tract, regardless of the fact that such tract may not 
be isolated or disconnected within the meaning of this act: Provided further, | 
That this act shall not. defeat any vested right which has oa attached. | 
under any pending entry or location.” ro 7 

Approved, March 28, payee 


REGULATIONS UNDER FIRST PROVISO TO ACT OF MARCH 28, 1912, 


The first proviso to the act of March 28,. 1912, authorizes the sale 
‘of legal subdivisions not exceeding one-quarter section, the greater 
part. of which is mountainous or too rough for cultivation, upon the | 
application of any person who owns or holds a valid entry of lands 

-adjoining such tract and regardless of the fact that such tract may 
not be actually isolated. by the entry or other disposition of sur- » 
rounding lands. It is left entirely to the discretion of the Commis- 


- sioner of the General Land Office to determine whether a tract shall 


be sold, and it will not be practicable to prescribe a set of rules gov- 
erning ie conditions which would render a tract susceptible to sale 
under the proviso. Applications | will be disposed of by you in 
accordance with the “General Regulations,” except paragraph 7, 
which is not applicable. Applications may be made upon the form 
provided (4-008b) and printed herein, properly modified as necessi- 

tated by the terms of the proviso. In addition the applicant or 
applicants must furnish proof of his or their ownership of the whole 
title to adjoining land, or that he holds a valid entry embracing 
adjoining land, in connection. with which entry he has fully met the 
requirements of law; also detailed evidence as to the character of 
the land applied for, the extent to which it is cultivable, and the 
conditions which render the greater portion unfit for cultivation; - 
also.a description of any and all lands theretofore applied for under © 
the proviso or purchased under. section 2455 or the amendments 
thereto. This evidence must consist of an affidavit by the claimant, 
corroborated by the affidavits of not less than two disinterested per 
sons having actual knowledge of the facts. | 7 
No sale will be authorized under the proviso upon the sssplieatian 


of a person who has procured one offering thereunder except upon a 


_ showing of strong necessity therefor owing to some peculiar condi- | 
_ tion which prevented original application for the full area allowed 
to be sold at one time—160 acres. And in no event will an applica- 
tion be entertained where the applicant has purchased under section 
2455, or the amendments thereto, an area which, when added to the 


area, ‘applied for, shall exceed approximately 160 acres. 


In the notices for publication and posting, where sale is authorized 
under the proviso, you will add after the description of. the land, 


“This tract is ordered into the market on a showing that the greater | oF 


| portion thereof is mountainous or too rough for cultivation.” 
AT 9°—vor. 42—18—16 , 
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ISOLATED TRACTS OF COAL LAND. 


The act of Congress spptoved sai 30, 1912 (aT Stat., + 105), pro- 
vides: | 


That... ee publie lands of the United Seiah sa ini of Alaska: 
which have been pean or classified as coal lauds, or are valuable for 
- coal, shall . . ..be subject . . . to disposition . ... under the laws providing for 


the sale of inolated or disconnected tracts of public lands, but there shall be a_ . 


reservation to the United States of the coal in all such lands so... sold, and’ 
of the right to prospect for, mine, and remove the same in accordance with the 
provisions of the act of June twenty-second, nineteen hundred and ten, and 
such lands shall be subject to all the conditions and limitations of said act. — 

In administering this act the foregoing regulations should be fol- 
lowed, in so far as they are applicable, and these additional instruc- 
tions are prescribed: _ | 

An application to have coal land offered . Shi: sale must bear 
on its face the notation provided by paragraph 7 (a) of the circular | 
of September 8, 1910 (89 L. D., 179); in the — and eee 
notice of sale will appear the statement: i. 

This land will be sold in accordance with, and ‘subject to, the provisions and . 
reservations of the act of June 22, 1910 (36 Stat., 583). | 

The purchaser’s consent to the reservation of the coal in the land 
to the United States will not be required, but the cash certificate and 
patent will contain respectively the provisions apes in paragraph 
7 (b) of said circular of September 8, 1910. 
- In cases where offerings have been had, and sales an of lands 
coming within the purview of the act of April 30, 1912, the pur- 
chasers may furnish their consent to receive ‘patents containing the 
limitation provided by said paragraph 7 (6); and thereupon the 
_ entries may be confirmed, and patents, limited as indicated, may 
. ‘issue. 7 | s 3 wos 
Very respectfully, by F "Cuay Ti 

7 | Commissioner. © 
‘Approved: | | 
Anprigsus A. J ONES, 
First Assistant Seovetary. 


| (Form 4—008b.)- 
APPLICATION FOR SALE OF ISOLATED oR DISCONNECTED TRACTS. 


DEPARTMENT OF THE INTERIOR, | 
Unitep States LAND OFFICE, 


| ae , 19- 
To the COMMISSIONER OF THE GENERAL LAND Orcs: . Sips 
9 _.-, whose post-office address is ----.----..., respectfully requests 
that the Sfesteehns of section 2. , township _____ -, Tange .----., be ordered 


into market and sold under the act of March 28, 1912 (87 Stat., 77), at public. 
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saetion: the same aves: een abject to homestead entry for at least two years 
_ after the surrounding lands were entered, filed upon, or sold Dy the Government. _ 
Applicant. states that he is a _______-____ (insert: statement that affiant is a_ 


native-born or naturalized citizen, as the case may be) citizen of the United - | 


“States; that this land contains no. salines, coal, or other minerals, and no stone . 
except wana --~H- ===} that there is no timber thereon except ______ trees of the 
..._.. species, ranging from —_.___ inches to _...___ feet in diameter, and 
aggregating about __-___ feet. stumpage measure, of the estimated. value of 
$_...--; that the land is not occupied except by --.--------- of -----_------ 
post office, who occupies and uses it for the DUTDOSE OE onde eee ,» but ‘does 
not claim the: right of occupancy under any of the public-land. joe that the 
land is chiefly valuable for ee ahae eee and that applicant desires to purchase | 
same for his own individual use and actual occupation for the purpose of 
---- L-+---., and not for speculative purposes; that he has not heretofore pur- 
chased public. lands sold as isolated tracts, the area of which when added to 
the area herein applied for will exceed approximately 160 acres. The lands. 
heretofore purchased by him under said act are described as follows: _.-_-_____ 
. If this request is granted applicant agrees to have notice pony hee at his “ 
expense in the newspaper designated by the register. 

(Applicant will answer fully. the following questions: ) | 

Question 1. Are you the owner of land adjoining the tract above described? 
If so, describe the land Py section, township, and range. 

ASW 6 in eee 

Question 2. To. what use ran you intend to. put the isolated tract above de- 
seribed should you purchase euneee : 

POS WOT ahi er eee ies 
| Question 38. Le you are not the owner of adjoining crate do you intend 1D: re- 
side upon or cultivate the isolated tract? | 

ANB WePisoo occ se ie. 

Question 4. Have you been requested by anyone to apply for the orderi ing of 
_ the tract into market? If so, by whom? 


Question 5. Are you acting as agent for any person or persons or directly or 
_ indirectly- for or in behalf of any person other than por in making’ Said. 
application? | . : i 
ANS WEP 20 oo on 
Question 6. Do you. intend to appear at the sale of seid tract if ordered, and : 
bid for same? . : » 3 


- Question this ‘Have you any agreement or. understanding, expressed or implied, 
with any other person or persons that you are to bid upon or pur chase the land 
for them or in their behalf, or have you agreed to absent yourself from the sale 
or refrain from bidding so that they may acquire title to the land? | 


me me ee ee rs ee re ee me mr me ee ee es A ree ess ee es dy We ee me ere Hee 


(Sign here with full Christian name.) 
We | are. personally acquainted with the above- named applicant and the Jand | 
described by him, and the statements hereinbefore made are true to the best 
_of our knowledge and belief. er 


es re ye yt my reer rm ss Ge rs se gy ee es se ee i 


— oe ee oe mt 


(Sign here with full Christian name.) . 


rT certify that tue ie radolag: application and corroborative - statement were 
read to or by the above-named applicant and witnesses, in my presence, before : 
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affiants affixed their signatures thereto: that affiants are to me personally 

Known (or have been satisfactorily identified. before me by-__---__--__ );. that. 
{ verily believe affiants to be credible persons and the identical persons: herein- 
before described ; that said affidavits were duly subscribed and sworn to before 
me, at my Office, at _.-_---____ p PUIG een Ay OP ca) 19_-. 


ee es me ec Cm yw a me ee es ae yg a a ce ee ee 


. (Official designation of ee 


(Forms 4-348¢ and 43484.) 
- Novice FoR PUBLICATION—ISOLATED TRact—PUBLIC ‘Lanp Saxe. 


DEPARTMENT OF THE INTERIOR, 
Unitep States LAND OFFICE, 


ee ey cre ee ee ee ee 


Notice is oe given that, as directed i the Commissioner of the General 
Land Office, under the provisions of the act of Congress approved March 28, 


1912 (37 Stat, 77), pursuant to the application of ~..--._.--__, Serial No, 
_---.-, we will offer at public sale, to the highest bidder, but at not less than 
: ner ees per-Acre, Ale. o'clock _. m., on the —__-_. day OF tee tetas 


next, at this office, the followine tract. Ol: land %s22.c sto oe So 
Any persons claiming adversely the above-described land are advised to file 
their claims or OP ieono ns on or before the time designated for sale. 


Receiv er. 


SILETZ INDIAN LANDS. 
' dneeeidtions: July 19, 1918. 


Act oF Marci 4, 1911—RESIDENCE AND CULTIVATION. 

The act of March 4, 1911, for the relief of homestead seme: of Siletz Indian 
lands, was intended to validate all claims, not falling within the exceptions 
specified in the act, where there had been actual occupation, however short 
and intermittent, and where the entryman had actually cultivated a portion 
of the land for the ‘period required by law. 

REINSTATEMENT— INTERVENING HKINTRY. 

The provision in the act of March 4, 1911, which precise reinstatement of 
an entry where another “entry is of meron COvenae such land,” contem- | 

‘plates a valid pending entry. : 

CONFLICTING DECISION, VACATED. — 
Conrad William Boeschen, 41 L. D., 309, vacated. 


| iage, Secretary: - a 4 

The act of August 15, 1894 (98 Stat., 323, 326), opened to home- 
stead entry the aonmmineral lands in the “former Siletz Indian Reser- 
vation, Oregon, requiring that each homestead entryman, as a pre- 
requisite. to title or patent,-make final proof within five eres from . 
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date of tee siablianiag by ‘such aadente as is now required in 
homestead proots, “ three years’ actual residence on the land.” 
"March 4, 1911. (36 Stat., 1856), Congress passed an act yelating tO © 
homestead entries. in this Teservation, providing that all pending 
entries upon which proofs had been rans pos to HREETE DEY 31, 1906, 
should be passed to patent— : 


| where it shall appear to the satisfaction of the Secretary of the rtecion that 
_ the entry was made for the exclusive use and benefit of the entryman, and that 
_ the entryman built a house. on the land entered and otherwise improved the 
Same, and. actually entered. into. the occupation thereof and cultivated a portion 
of said land for the period required by law, and that no part of the land entered 
has been sold. or conveyed, or contracted to be sold or conveyed, by the entryman, =) 
and where no contest or other adverse proceeding was commenced against the © 
entry.and notice thereof served upon the entryman prior to the date of submis- 
sion of proof thereon, or within two years thereafter, and where any such entry 
has heretofore been canceled the same may be reinstated upon application filed 
within six months from the passage of this act where at the date of the ‘filing . 
of such application for reinstatement no DEnee entry is ar record covering such 
Jand. | . | 

A. proviso ipaied that otiuw’ in the act. Should: prevent pro- 
ceedings against any entry upon charge of fraud, and a second pro- 
viso required entrymen who were allowed to complete their claims 
under the act, to pay $2.50 per acre for the land so applied for. 

After the passage of the act last described a number of entrymen— 
including Benjamin P. Courtney, H. E. 0308; Albert N. Southwick, 
0370; William R. Ellis, 0784; Harl Hocum, 01599; Ferris Lucas, | 
01608; Edith G. Halley, now Sonthwicle 0369; Romani N. Lee, 025; 
Conrad Boeschen, 0847; Joseph Kosydar, 07 9: Levi M. Gilbert, : 
0286; W. D. Coates, 0399; Amelia Wagner, 09; Phowias Holverson, 
01987: Willis B. Morse, 01989; ; Ahijah Williams, Ore es for | 
the ecinstatement or iconfemnution of their entries. | | 
The applications of the six persons first named were denied by the 
: Department on appeal-and upon petition for rehearing, at various 
dates in 1912 and 1913, on-the ground that their reinstatement is pre- 
cluded by the intervening entries of record of others. The applica- 
tions of Lee and Boeschen were denied on the finding that entrymen 
had not entered into actual occupation of the land or ‘cultivated the — 
- game, as required by the law. The application of Kosydar was de- . 
- nied because he had failed to cultivate the claim as required by law, 
there also being present in that case the pending and wndisposed of - 
application of ‘Bertha. N. Faude who claims a preference right of 
entry under the act of 1880, supyra. The application of Gilbert was 
denied because of failure of applicant to cultivate the land and be- 
cause of the contest of William P. King, instituted within two years 


after submission of final proof by the original entryman. The ap- 


plications of Coates, Mpa and Holverson are pending before the — 


946 DECISIONS RELATING TO THE PUBLIC LANDS. 


Department 0 on appeal from the decisions senders’ by the cone 
sioner of the General Land Office denying their applications. In the © 
cases of Morse and Williams hearings were ordered by the Depart- 
ment to permit applicants to submit evidence in support of their 
claims, and in the case of Williams to permit a an intervening claimant, | 
_ Tracey Newman, to be heard. 

There is now before the Department a petition addressed to the 
supervisory power of the Secretary of the Interior asking that the 
previous decisions of this Department canceling the entries hereinbe- , 
fore described, as well as those of Hans M. Branson, 0368, and How- 
ard H. Ragan, 0367, in which cases no petition for reinstatement has 
been received, and refusing to reinstate the entries under act of 
March 4, 1911, be vacated and set aside, and the cases considered 
_ dé novo; or, as an alternative relief, that the cases he held in statu. 
guo until entrymen can present their claims and secure action thereon 
by Congress. ? 

{ have not had time nor opportunity té consider the records in 
all of the cases described, but have given consideration io the 
general situation and to the provisions of the act of March 4, 1911, 
supra: I have also considered those departmental seein, par- 
ticularly that in the case of Conrad William Boeschen (41 L. D., 309), 
which deny the application for reinstatement upon the eround that 
entryman had not entered into actual occupation of the lands or cul- 
tivated same, as required by the homestead law. | 
‘It is clear that the act of 1911 does not authorize or permit rein- 
_ statement of an entry against which “contest or other adverse pro- 

ceeding was commenced against the entry and notice thereof served 
upon the entryman prior to the date of submission of proof thereon, 
or within two years thereafter.” Also, that it does not permit of the 
reinstatement of an entry in cases where another “entry is of record 
covering such land.” This latter provision, I am satisfied, means | 
a valid, pending entry. The other Poquinements of the act in - 
question are: a 

1: The entry must have been made for the exclusive v use and bene- — 
fit. of entryman. - 

2. He must have built a , house on and ‘abnoved the land. 

8. He must have entered into actual occupation of the land. 

4. He must have “ cultivated : a portion of said land for the pac 
required by law.” a 

5. He must not have sold, ened or contracted to sell or convey 7 
the land. : 

So far as I am eee there has been no sieewtiGe that this en- 
tries involved were made for the benefit of others than the entrymen _ 

or that any of them have sold, conveyed or contracted to sell or 
_ convey the lands entered. Furthermore: SO far as I am advised, 
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ae ptade of peaes on the claims and the improvement of the 


'. lands has not been questioned. Those decisions of the Department 


_ denying applications for reinstatement on the ground of insufficient — 
occupation, or lack of cultivation, proceed upon the theory that the - 

_ words “actual occupation,” as used in the law, contemplate and — 

require such residence as evidences bona fide intention to make a. 

home upon the land; and cultivation, as requiring such an amount — 


and character of cultivation as Sone a, payee to oe the © | 


landasafarm. | : 

In consideration of the aubiede it must be deinen bared: that the - 
general homestead law in force at the time these entries were: 
made and at the time of the passage of the law of 1911, did not un- 
dertake to specify the amount or character of cultivation required — 
to be made upon homestead claims. The general rule of adminis- 
tration was that the entryman must make the claim his home and 
utilize the land for. agricultural purposes to an extent showing 
good faith. There can be no doubt of the purpose of Congress to 
excuse these entrymen from continuous residence upon. their lands 
for the period mentioned in the Siletz homestead law. Nor does the 
act specify the manner or extent of. the actual occupation. It re- 
quires actual pean but. lays. down no definite rule or time 
therefor. | 

With respect. to cuiavaten it eae bs re in saad that dues 
the period antecedent to March 4, 1911, rather liberal holdings had 
been made with respect to the requirements of the: cultivation of 
homestead claims, the difficulties which entrymen met in cultivation of 
their claims, because of the physical or other conditions of the land, 
being given weight in determination of the question as to whether _ 
cultivation met the requirements of the law. Later, the Department 
adopted a more rigid rule of administration with respect to the show- | 
ing required of homesteaders, both as to cultivation and as to resi- 
‘dence, and the act of Congress of June 6, 1912 (87 Stat., 128), ‘defi- 
nitely prescribed the amount of residence ‘required and the minimum. 
area which must be cultivated during each year prior to final proof.. 

These cases should be adjudicated in the light of the law and prac- 
tice in force prior to March 4, 1911, and I am convinced that the — 
intention of Congress in enacting that law was to validate those 


claims which fell without the exceptions specified in the act, where - 


_ there had been.an actual occupation, though short. or intermittent, 
and where there had been cultivation of the land,. however small — 
the area cultivated may have been, provided the entryman did actu- 
ally cultivate “a portion of said land for the. period required by — 
law.” In lieu of a more complete compliance with. the law in these | 
respects, Congress, in the remedial act, imposed upon entrymen the 
_ burden of paying $2.50 per acre for lands they might otherwise have 
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acquired without cost by full compliance with the general | home- 
_ stead law. . , 

I, therefore, éonlane that those applications for cance ea : 
. described in the petition, and other applications for reinstatement 

presented under the act of March 4, 1911, supra, where otherwise — 
not barred by intervening contests or entries specified in the act, 
should not be denied because of the short or intermittent character 
of occupation or because of the limited area which the entrymen may 
have cultivated. ‘ Departmental decision in the Boeschen case, supra, 
and other decisions,-so far as inconsistent herewith, are revoked or 
modified, and all cases involving applications for reinstatement under 
‘the act of 1911, whether pending in this Department, before the | 
_ General Land Office, or the local land office, will be adjudicated in 
accordance with the views herein expressed. Where an intervening 
entry has been finally adjudicated to be valid and a bar to reinstate- 
ment of a former canceled entry, such adjudication will not be dis- 
turbed except upon specific instructions from me. | 

In arriving at the conclusions herein set forth I have sought for 
the mind and purpose of Congress expressed as to certain claimants. 
To say that there was no waiver of the law applicable tc these claims 
would be tantamount to saying that Congress passed an act. ostensibly 
‘giving relief but holding out a false hope, a hope which this office 
would dispel. I have no such view of this act. Congress in its judg- 
ment intended to relieve these claimants of certain obligations as to. 
continuous residence-and any considerable degree of cultivation. be- 
cause the claimants were pioneers who labored against great odds in 
; getting to their lands and making them somewhat accessible. This 
_ is not the theory of our homestead law, but. it is the DEST upon 
which Congress acted as to these claims. | 


— + 


‘BUCKEYE MINING SMELTING co. 


& "Instructions, June 2% 1918. 


NATIONAL Forest Lanps—Prrmrts—CHanGr or earsh ook: 

Where change of jurisdiction occurs from the Department of Agriculture to 
the Department of the Interior, over lands in national forests for which 
permits under the act of February 15, 1901, have been issued by the Secre- 
tary of Agriculture, by reason of the lands being eliminated from the na- 
tional forest, no action by the permittee will be required nor will his status | 
be in anywise affected thereby ;. but the permit papers transmitted to the 
Department. of the Interior by the Department of Agriculture will-be con- 
sidered aS constituting the complete application, notation thereof. will be 

. made on the records of the General Land Office, a blue-print of the map 
and copy of the field notes forwarded to the local land office for notation 
and filing, and the permittee advised that the. Department of the Interior 

_ihas assumed jurisdiction, 
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“Scoretary Line to the Commissioner of the Gener al Land O fice - 


Your letter of May 28, 1918, in the above-entitled case directs aty . 
tention to regulations approved March 1, 1918, under the act of Feb- 
 ruary 15,1901 (31 Stat., 790), to the effect that “change of jurisdic- 
tion over lands from one executive department to another will not 


revoke, but will change the administrative queeaivaen over a per- _e 


mit for the occupancy and use of such lands.” 

In the matter of national forests it. frequently happens that public 
~ lands upon which such permits have been issued, are included within 
forests, and the administrative jurisdiction over such licenses there- 
upon and under the act of February 1, 1905 (33 Stat., 628), vests 


in the Secretary of Agriculture, or alc lands are eliminated from 
a national forest upon which permits have been previously issued by 


- the Secretary of Agriculture jurisdiction vests in the Secretary of | 
the Interior. You suggest that in such cases, in order to avoid con- 
fusion, annoyance and expense to the permittee, as well as to secure 
the proper notations upon your records, one of the two following 
courses should be followed, preferably suggestion No, 9: ah 

1. When change of jurisdiction. occurs permit papers transmitted bes 
this Department by the Department. of Agriculture be considered as 
constituting the complete application, the records of the General 
Land. Office noted as subject to such right of way, a blue print of the 
map and copy of. the field notes forwarded to the local land office 
for notation and filing, and the permittee advised that the Interior 
Department has assumed jurisdiction ; 6) ere 

2. That upon receipt of the papers from the Agricultural Depart | 
ment, they be retained in the General Land Office and the permittee 
sailed upon through the local land office. to prepare and file a new 
application in conformity with the current regulations of the De-— 
partment of the Interior, such application to supersede the permit 
granted by the Department of Serculbure and to ‘be retained in n the 
local land office. | | 

The Department is inclined to the view that the first course of 
procedure outlined should be followed rather than the second. It — 


will occasion a minimum of expense to the permittee, will permit a 


the original permit issued to remain in full force and effect, and will | 
be easier of administration. It will obviate one of the objections © 
which have arisen to the transfer of jurisdiction over the. lands, in ~ 


_ that no action by the permittee, will be pequited nor will his status —_ 


be changed thereby. 


You are, therefore, isuaietad to follow the | course of- procedure 
outlined ; in Suse No. 1.. | a 
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RECLAMATION-—W ATER RigHTS—CORPORATIONS. | 

- -Applications hereafter presented by corporations for. water rights on recla- 
mation projects will not be allowed; but existing corporations to which 
water rights have heretofore been granted should be permitted to continue - 
without interference, and in view of past departmental decisions applica- 
tions by connor one pending at. this date may be allowed. | 


Seoretary Lane to the Director of the Reélamation See July ft: 
| 1913. . 


In the ateae of sppllentious of ersoione: for water rights on 
— reclamation projects, I am satisfied that Congress did not intend that 
these reclaimed lands, upon which the Government is expending the 
money of all the Boonie. should be the subject of corporate control. | 
These lands are to be the homes of families. This seems to be estab- 
lished conclusively by the fact that we are authorized to fix the farm 
unit on the basis of the amount of land that will support a family. ~ 
_. Those corporations which are in existence to which water rights. 
have been granted should be allowed to continue without interference, 
_ and in view of past decisions it may be the wise policy to grant to 
corporations which have at this date made application, such right. 
No more such applications should be aon and this should be the 
rule of ‘the Department. : | 


HUMPHRIES v. BOYER. 


Decided July 19, aaa 


| PREFERENCE RIGHT OF ‘Con tTESTaN1—RotINQUIsHMENT—INTERVENING APPLICA- 
- TION. | 
Cure who acts as agent in negotiating the sale of the» yelinguishment of an 
entry is in privity with the entryman and the purchaser, within the mean- 
ing of the regulations of September 15, 1910, providing that at a hearing 
between a contestant claiming a preference right and an intervening ap- 
 plicant for the land, “it shall be competent for the contestant to show that 
the former entryman, of some one in privity with him in the sale or pur- 
chase of the relinquishment, had knowledge of the filing of the atiidavit of 
contest, in rebuttal of any showing made by the applicant.” : 
Contrst-—Cranar OF ABANDON MENT—SALE or RELINQUISHMENT. 
A charge of abandonment against a homestead entry is established by oer. 
of the sale of a a ae: of the entry. . 


JONES, First Assistant Secretary : 

J ohn H. Boyer has appealed from. the decision of the Conde | 
sioner of the General Land Office, dated July 6, 1912, sustaining 
the action of the local officers who rej jected his desert land: application 
for the NW. 2, Bee. 14, T. 6 N., R. 28 E, W. M., Walla Walla, Wash- 
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ington, iand ere ae allowed the desert land ap pceuon filed | 
by Henrietta Humphries for the same tract of land. | 
_ It is shown by the record that, on October 5, 1907, one Robinson 
made homestead entry for the land. in contest, and that, on April — 


18, 1908, he applied for.and was allowed leave of: absence. until De-- 


| orbs: 6, 1908, upon the’ground of physical disabilities that rendered 
him incapable of performing heavy manual labor. He afterward - 
applied for and was allowed further leave. of absence, the last. of 
which was from October 8, 1910, to October 8, 1911. In support of 
his first application, Robinson alleged that he established residence 
upon the land on April 1, 1908. < 
— On August 28, 1911, Boyer filed an epplcation to contest the entry 
of Robinson, charging: 


That the entryman within one week after sucwnehinie residence on said tract 


totally abandoned the same; that. said. entryman’s wife has never at any time — 


lived thereon; that his. family at all times since entry have lived at. Greenville, 
Illinois, at which place the entryman is living today, and at all times herein — 
entryman has lived in Illinois since about one week after making entry; and, 
~ although this entryman has a leave of absence he has sold his relinquishment, ; 
duly executed, and received the money therefor, | Ly 

The local officers ‘suspended action upon the atidavit of contest. 
until the expiration of the leave of absence granted the claimant, as 
hereinbefore stated, and, on September 13, 1911, a relinquishment of 
the entry, accompanied by Henrietta Hlumphriés’ s desert land appli- 
cation, was received by mail. Robinson’s entry was then canceled 
and Humphries’s application suspended to await action by Boyer, 

who was notified of the cancellation of Robinson’s entry. 7 

On September 22, 1911, Boyer filed his desert land application, 
which was also suspended, and Humphries was notified of her mere 
to apply for a hearing, 

A hearing was duly had before the local officers. in “December, 1911, 
Boyer appearing with counsel and. one Green appearing as the agent’ 
of Humphries, also with counsel. 

Tt is shown by the testimony that Green, who was a Brotiee: in-law 
of Henrietta Humphries, purchased the relinquishment of the Robin- 
son entry through one Crossland, in April, 1911, for the sum of $200. 
~ Green, his wife, and son, each had an entry of record, which dis- 


qualified them from making entry for theland in controversy. While 
- . the claim was advanced that Green purchased the relinquishment. fOr; 


Mrs. Humphries, he admitted. that, without the knowledge or consent 
of Mrs. Humphries, he made an attempt to dispose of the relinquish- 
ment. Failing in this, he turned the relinquishment over to Mrs. 
| Humphries, a widow without means, and she made the desert land 
application under consideration, without paying Green anything 
therefor. It is evident from the record that Mrs. Humphries has no 
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financial interest in the premises and she manifested. little, if any; 
concern with reference to the outcome of the hearing. 
Crossland, the agent of Robinson in the sale of the relinquishment 
to Green, was a corroborating witness to Boyer’ s affidavit of contest 
against Robinson’s entry. There is no direct evidence that Robinson, — 
Green, or Mrs. Humphries had actual knowledge of the filing of. 
Boyer’s contest, and, in the decision from which this appeal is prose- 
cuted, the Commissioner of the General Land Office held that: knowl- 
- edge-of the contest on the part of Crossland was an immaterial fact 
and that the charge made by Boyer did not state a cause of action 
against the Robinson entry, citing Stubendordt v. Carpenter (82 
L..D., 189), 7 
In the regulations of September 15, 1910 (39 L. D., 217), it is pro- - 
| vided that, at a hearing between a peed right Cigcaaue and an — 
intervening applicant for land, “it shall be competent for the con- 
testant to show that the former entryman, or some one in privity 
with him in the sale or purchase of the relinquishment, had knowl- . 
edge of the filing of the affidavit of contest, in rebuttal of any.show- 
- ing made by the applicant.” Waiving, therefore, consideration of 
the strong circumstantial evidence with this onl that the applica- 
tion of Humphries was filed for the purpose of defeating Boyer’s 
contest, it: is sufficient to say that. Crossland was in privity with 
Robinson. as to the sale, and with Green as to- the purchase of the - 
relinquishment, and that said Crossland had actual knowledge of the 
filing of the affidavit of contest. | 
If the facts charged by Boyer i in his affidavit of contest were true, 
and the record clearly establishes that they were true, Robinson had 
wholly abandoned his claim to the land in controversy. The case of 
Stubendordt v. Carpenter, supra, has no application to the facts dis- - 
closed by this record. In the Stubendordt-Carpenter case, it was held 
that a contract to sell the relinquishment of a homestead entry is not 
in violation of the oath required by section 2290, Revised Statutes, 
and is no ground for the cancellation of an entry under a charge that 
the entry was made for purposes of speculation. The Department 
has never held, and can not hold under the law, that the sale of a 
relinquishment does not constitute an abandonment of a homestead” 
entry. The sale of a relinquishment, in the absence of fraud in its 
procurement, irrevocably places the entry in the hands of the buyer — 
and its cancellation necessarily follows the filing of the relinquish- - 
ment in the local office. Irrespective, however, of. that part of the 
charge relating to the sale of the relinquishment, Boyer’s affidavit of 


contest contained a sufficient charge of abandonment for, if true, the. 


conclusion is inevitable that Robinson had never abandoned his home 
at Greenville, Illinois. | 
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‘The decicion of is Commissioner of the General Land Office is, 
accordingly, reversed, the application of Boyer is allowed, and that 
of ae rejected. 


7 _ "PLEASANT VALLEY FARM co. 
e Decided July 19, 1913. 


RECLAMATION. Hine = Aeatewinei “Co ntonmron: 
To entitle a corporation to take an assignment of a portion of a ee ee 
tion entry under the act of J une 23, 1910, it must show that it is not claim- 
- jing any other farm unit or entry under the reclamation act and that each 
of its stockholders is duly qualified to take an assignment under that act, — 
| notwithstanding the. entryman from whom the corporation is seeking to 
take the assignment has complied with the provisions of the homestead law 
as to residence, improvement and cultivation upon the land involved. 
RECLAMATION W ATER RicHts—CorPoraTIoNS. . - | 
Under instructions of July 11, 1918, applications thereafter sented by cor- 
. porations for water rights on reclamation projects will not be. allowed, but. 
applications penee at that date may be allowed. _ 


Je onss, First Assistant Secretary: | | | 

July 12, 1904, Carl Jastafson made howieseend: “aut 0152, Belle 
‘Fourche series, ter the NW. 4, Sec. 22, T. 9 N., R. 6 E., in the Belle 
Fourche reclamation project, and on July 97, “1911, submitted final 
proof of residence, cultivation. end improvement. which proof was 
accepted by the Commissioner of the General Land Office. March 
27, 1909, the Secretary of the Interior approved a preliminary farm- | 
unit plat which divided the land entered by Jastafson into four farm 
units of 40 acres each. Jastafson was required to conform his entry — 
to one of said. farm units and. authorized to assign the other farm 
units under the act of June 23, 1910 (36 Shee ade ‘February 17, — 
1912, he assigned farm unit D, or the NW. 4 NW. 4, Sec. 22, to the © 
Pleasant Valley Farm Company, a corporation ee aad exist- 
ing under the laws of the State of South Dakota and pee its | 
place of business at Newell, South Dakota. 

April 11, 1912, the Commissioner of the General rand Office re- 
quired the assignee to file evidence that it is not claiming any other 
farm unit or entry under the reclamation act and that ‘each of its 
stockholders submit showing | in the form of an affidavit to the effect — 
that he or she is duly qualified to take an assignment under the act of 
June 28, 1910, supra. Appeal from said decision brings the case 
before this Department, it being alleged, in substance, that final 
proofs have been made upon Jastafson’s homestead entry and ac- 
cepted, the land thereby becoming in legal effect the same as if held 
In punts ownership, and that the only restriction which should be 
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imposed upon the assignee is it should not be the owner of more than 
160 acres of land sub} ect to the reclamation act. — 

_ This contention is not well founded. The purpose of the eociainiae 
tion act was to divide lands irrigated under its provisions among the 
largest possible number of citizens in tracts sufficient for the support: 
of a family, and while the assignor in this case has complied with the 
provisions of the homestead law as to residence, improvement and. 
cultivation, his entry was and is subject to be reduced so far as he is. 
concerned to such an area as the Secretary of the Interior may fix as 
sufficient for the support of a family. The act of June 23, 1910, 
designed to afford entrymen in such cases an opportunity to secure | 
some return for improvements placed by them upon the lands which 
they are required to eliminate from their entries when same are con- _ 
formed to farm units, does not relieve the assignee from the require- 
ment that but one farm unit or entry shall be held and patented under © 
the law as amended by said act of June 23,1910. The regulations of — 
the Department so require and such was the ruling in “leseanecor 
Sarah S, Long, decided October 19, 1910 (39 L. D. , 297). Further-. » 
more, the act of August 9, 1912 (37 Stat., 265), sicoresaly provides— 

That no person shall at any one time or in any manner, except as hereinafter 
otherwise provided, acquire, own, or hold irrigable land for which entry or 
water-right application shall have been made under the said reclamation act. of ° 
June seventeenth, nineteen hundred and two, and acts supplementary thereto 
and amendatory thereof, before final payment in full of all installments of 
‘building and betterment charges shall haye been made on account of such land in 
excess of one farm unit as. fixed by the Secretary of the Interior as the limit of 
area per entry of public land or per single ownership of pEtvate land for which 
a water right may be purebased, respectively. , 

While it was held by the Department at ‘ame of sant ion of 
this application that a corporation otherwise qualified might acquire 
a water right within a reclamation project, it has also been ] held in the | 
administration of the public land laws that corporations seeking to 
acquire public lands under laws. which fix a maximum of acreage 
which can be acquired by an individual or corporation, mtist show 
- that each of their stockholders is qualified. In this connection refer- 
ence is made to the ruling of the Secretary, July 11,1913 [42 L. D 
250], to the effect that no more applications by corporations for water _ 
rights on reclamation projects will be allowed, but that “those cor- 
_ porations which are in existence to which water rights have been | 

granted should be allowed to continue without interference, and in. 

- view of past decisions it may be wise policy to grant to corporations 
which have at this date made applications, such ae ‘ : 

The land involved was acquired by the Pleasant Valley ‘Harn 
Company, and its application for a water riglit presented, while the 
departmental holding was to the effect that corporations otherwise 
qualified might acquire water rights. Under the foregoing rule, 
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therefore, its application may be allowed if otherwise regular; but, 
as hereinbefore indicated, it must furnish the evidence required by the 
- Commissioner of the General: Land Office before it can entitle itself 
to consideration under the rulings in force at the date of its applica- 
tion. The Commissioner’s decision is accordingly aes and the 
record returned for Appropriate action. 


ALASKA. MILDRED GOLD arses G CO. 
eee July 28, 1918. 


Mine. Srre—“ Minine on MILLING PURPOSES.” - 


The use of a mill site as a location for a blacksmith shop and tool house, in _o 


which are stored tools, machinery, etc., necessary to run a tunnel upon the 
mining claim in connection with which the. mill site was taken, and as a. 
storage place for supplies needed in development work upon such mining 
claim, constitutes a use and occupation of the land for “mining and mill- 
. ing purposes,” within the meaning of section 2337, Revised Statutes. 
MILL S1TE—ALASKA—SIXTY-Foot Roapway.. 
Section 10 of the act of May 14, 1898, reserving a Ane: roadway along 
the shore line of navigable waters in Alaska, contemplates the reservation 
. of only an- easement for highway purposes, and is no bar to the location 
- of claims to the water’s edge, ie to the roadway easement. 


: ConFLIcTine DECISION MOopIrizp. 


Alaska Copper Company, 32.1. D., 128,. modified, in so far | as it forbids the 
location of mill sites within sixty feet of the shore line of paviennle waters. 


Je onus, First Assistant Secretary: 

This 3 is an appeal by the Alaska Mildred. Gold Mining Company 
from the decision of the Commissioner of the General Land Office of 
December 13, 1911, holding for cancellation its mineral entry, No. 
0497, made Decoribst 81, 1909, at Juneau, Alaska, for the Electro, 
Mildred, Vera,. Lucy, May and Hume lode ine and the Mildred 
mill site, as to the mill site. 

The proof of the use and occupancy of the mill site states that 
there was upon it a good and substantial tool house and blacksmith 
shop valued .at $250, which was used. by the miners engaged in the — 
work of driving and extending a tunnel upon the Mildred lode and 
which contained the necessary tools and machinery incident to such 
tunnel work; that the mill site is the only available nonmineral 
ground in that vicinity suitable for such purposes, and was essential 
to the economical development and working of the lodes. It is the | 
intention .of the company to erect suitable mills upon the mill site for 
the reduction of ores extracted from the lodes when their develop-— 


ment has sufficiently progressed. The record also discloses that the _ 


mill site has been in use for storing materials and supplies used in 
| connection with the development work done on the lode claims. It. 
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is located upon the shore of Windham Bay, a navigable body of 
water. The Commissioner rejected the mill site upon two grounds: 
1. That it had not been used or occupied for inining or milling 
purposes as contemplated by section 2337, R. S. | | 
2. That its shoreward boundaries could not be lawfully located 
within sixty feet of the water’s edge, the strip reserved by section 10 
of the act of May 14, 1898 (30 Stat., 409, ove for the use of the 
public as a highway. 
Section 2337, R. S., provides: | 
~W here nonminer al land noncontiguous ix the vein or lode is used or occupied 
by the proprietor of such vein or lode for mining or milling purposes, such 
nonadjacent surface ground may be embraced and included in an application 
for a patent for such vein or lode. | 
In Alaska Copper Company (82 L. D. , 128) the eparenent ae 
(at page 131): | | = 
A mill site is required. to ‘be used or occupied distinctly and explicitly. for 
mining or milling purposes in connection with the lode claim with which it is 
associated. This express requirement plainly contemplates a function or 
. utility intimately associated with the removal, handling, or treatment of the 
ore from the vein or lode. Some step in or directly connected with the process 
of mining or some feature of milling must be performed upon, or some recog- 
nized agency of operative mining or milling must occupy, the mill site at the 
time patent thereto is applied. for to come within the purview of the statute. _ 
In Charles Lennig (5 L. D., 190), Secretary Lamar expressed the 
opinion that the use of a ‘mill site for shops or houses for the lode — 
claimant’s workmen was a mining or a milling use. In Mint Lode 
and Mill Site (12 L. D., 624), a mill site, upon which were located 
a ditch conveying water to another mill site, and a frame house “to 
‘be used for a store house,” was held not to be used for mining or 
milling purposes, it being stated, however, that the frame structure 
did not appear to have any connection with the mining operations, 
or that it was to be used in connection with the lode embraced 1 in the a 
same mineral entry. | 
In Satisfaction Extension Mill Site (14 L. D., 173) it was. nad 
that the erection and maintenance in good faith of dwelling houses — 
for the occupancy of workmen employed for purposes in connection » 
with a mill, is such a use and occupancy of the land as would justify 
the allowance of a mill site entry. In Eclipse Mill Site (22 L. D., 
496), there were on the mill site an eight-room house used as an office 
and residence for the mining superintendent, a stable for four horses, 
a railroad switch that would hold ten railroad cars, and a-.small 
building for storage purposes, to be eel im connection with _ mine. 
| Secretary Smith said (at page 497) : 


I think it may be conceded that it is shown here by. affidavits that the ap- 
plicant has in good faith improved, and used, the mill-site in connection with the 
mine ; that is, the buildings erected thereon are. used and a a as a residence 
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ahd office by the superintendent; the stable for the horses used in connection 
- with the mine; the product thereof is stored on the mill-site, and a railroad 
— Switch is maintained thereon for use in the transportation of the ores.. In 
view of this showing, it may be safely pape that, in contemplation of the 
statute, the mill-site is used for mining * ” purposes. 


The Supreme Court of Montana, held in Hartman W. “Smith (14 & 


Pacific Reporter, 648), that a mill site upon which the owners had 
erected a cabin, used for storing tools and as an ore house for the ore 
~ taken from the ‘mine, was used and occupied for mining or milling 
purposes, within the provisions of section 2337, R. 8. | 
- Taking into consideration the ruling in Alaska Copper Company, 
_ quoted above, and the above decisions, which present features quite 
_ similar to the case heré under éorisideration, the Department i is of the 
opinion that the use of this mill site as a location for the blacksmith 
shop and tool house, in which were stored tools, machinery, etc., 
necessary in running the tunnel upon the Mildred lode and as’ a 
storage place of supplies needed in the mining development work, is. 
directly connected with the removal and handling of ore, and con- 
stitutes ae use and occupation of land for oe or milling : 
purposes.” | 
Section 10 of this act of May 14, 1898, supra, pees 


. Provided further, That there shall be reserved by the United States a. space 
of eighty rods in width between tracts sold or entered under the provisions of 
this act on lands abutting on any navigable stream, inlet, gulf, bay, or seashore, 

and that the Secretary of the Interior may grant thé tise of such reserved lands 
abutting on the water front to: aly citizen or association of citizens, or to any 
corporation incorporated under the laws of the United States or under the laws. 
of any State or Territory, for landings, and wharves, with the provision. that 
the publie shall have access to and proper use of such wharves, and. landings,- 
at reasonable rates of toll to be prescribed by. said Secretary, and a roadway 
siety feet in width, parallel to the shore line as near as may be practicable, shail 
be reserved for the use of the public as a highway: . 


- The circular of June 8, 1898 Qn L. DS 248, ‘par. 41), construed this 
provision as follows: : 
A roadway 60 feet in width, ‘parallel ‘ the shore line as near as may be 


practicable, is reserved for the use of the public. asa highway. “ Shore line” 
here means high-water line. This.reservation occurs in the proviso relating to 


the reservation between claims abutting on navigable. waters; but since it is its 


‘purpose to reserve a roadway for public use as a highway along the shore line 
of navigable waters; it is held to relate to the lands entered or purchased under — 
this act, as well as to the reser ved. lands; otherwise it would serve little. or no 
purpose. This reservation will not; however, prevent the location. and survey 


os of. & claim up to the shore line, for. in such CASE the claim wil be subject to this 


ser witude and the dread in the highway. will be computed as a bart oft the area 

. entered and purchased, 

‘This was reiterated in the regulations. of J anuaty 18, 1904 (32 
L. D., 424, at page 442). In Dalton v. Hazelet (182 Fed. Rep, 561). | 

ATTN? —YvoL, 421817 
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the Ninth Circuit Court of eee held. that te pou reserva- 
tion 60 feet wide applied only to the space 80 rods in width reserved 
by the United States between tracts sold or disposed of under the ~ 
act of May 14, 1898. This view is contrary to that expressed by the | 
Po perueent | in its. regulations. | 
Section 26 of the act of June 6, 1900 (31 Stat., 391), provides that 
this 60 foot roadway reservation shall not apply to mineral lands or, 
townsites. In Alaska Copper Company, supra, the Department held 
that in Alaska the boundary lines of a mill site location could not be . 
lawfully laid within 60 feet of the shore line of a navigable body of © | 
water, stating at page 131: | : | 


Being nonmineral lands, these mill-site claims do not fall within the excep- 


‘tion of mineral lands from such reservation, provided by section 26 of the act 


of June 6, 1900 (31 Stat., 321, 330), and therefore their shoreward | boundaries 
| could not lawfully be laid within sixty feet of the water: sedge. 

This expression was probably not necessary to the decision of that 
case and is contrary to the view expressed in the regulations of June 
8, 1898, and January 13, 1904, supra, the latter being subsequent to 


the rere Copper Company iecsian | 
The reservation is of a roadway for the use of the pubis the 


-- highway to be “parallel to the shore line as near as may be prac- 


ticable.” While the term “reserved ” is employed, it seems apparent 
that the act contemplates the reservation of but an easement for 
highway purposes. Therefore, there is no apparent objection to 
permitting the location of claims to the water’s edge, subject to the 
roadway easement. The locator. would then be entitled to the use. 
of the land for the purposes not inconsistent for its use as a high- 
- way, and the intent of Congress in. its reservation of a roadivay 
is fully effectuated.. Further, in many instances, due to the pre- 
- gipitious character of parts of the Alaska shore line, it will be im- 
possible to fix the location of the roadway ‘ ‘parallel to the shore 
line as near as may be practicable,” until its actual use or construc- — 
tion and the reservation of the fee instead of an easement for road- 
Way purposes would, in many instances, result - 1D bisecting claims 
fronting upon, a navigable water. | 


The decision in the Alaska Copper Company case, as far as it. re- 
lates to the location of a mill site within 60 feet of the shore line to 


a navigable water, is modined and will no longer be followed 1 in that 
respect. © | ? 
The decision of the Cormscionen: is accordingly reversed fa the | 
mill site will be passed to patent in the absence of other obj ection. ) 
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HERBERT W. COFFIN. 
| Decided July 25, 1918. 


| Fornst Linu SmEECTION—UNSURBVEYED LANDS—CoNFORMATION. 
Where a forest lieu selection of unsurveyed lands describes the sieciea lands 
as what will be when surveyed certain technical subdivisions of specified | 
sections, and upon survey the lands are given the identical technical de- 
scriptions under which they were selected, failure of the selector to respond 
- to a notice to “conform” his selection to the official survey, as required by | 
- paragraph 5 of the instructions of July As 1902, does not warrant rejection 
or cancellation of the selection. 
Fornst LIEU © SELECTION—DEFECTIVE IN Part, 
A forest lieu selection should not be rejected or canceled in its aatirels Ses | 
cause of. ‘objection against part only of the several tracts involved, but 7 
should be allowed as to the tracts against wich no objection exists. 


J ONES, First Assistant Secretary: | 

John A. Woodson appealed from aan of the Commissioner of 
the General Land Office of November 6, 1912, rejecting his applica- 
tion for reinstatement of selection 2999, ‘ander act of June 4, 1897 
(30 Stat., 86), as to tract 1 therein described and for return ts him 
of the sy eres of title of unsatisfied base for selection of tracts 2; 
and 3, Miles City, Montana. 7 

June 16, 1900, the selection was ; filed for four tracts of unsurveyed 
land designated by metes and. bounds from sandstone monuments, 
tracts 1 and 2 supposed to be in T. 14. N., R. 45 E:, tract 3 in T. 16 
N., R. 45 E., and tract 4 “the NW. 4 SW. 4 1, Sec. 26, in the unsur-. 
“veyed iownalip TN. R. 54 E., M. “M.” These four tracts of 40 
acres each were Based on relingishment to the United States by 
H.W. Coffin of lots 1, 2, and 'N. 4 SE. 4, Sec. 4, T. 29 N., R. 138 W., 
W. M., in Olympic F orest iRaberve. Washington, 144.37 acres. _ — 

April: 7,-1900 (81 Stat., 1962), after relinquishment of the base — 
to the United States, the President, by proclamation, changed bound- 
ary of the reserve so as to exclude the relinquished land. June 
11, 1901, the Commissioner of the General Land Office for that. rea- 
son. pejented the selection, which decision was, December 19, 1901, ; 
reversed on. authority of Mary E. Coffin (31 L. D., 175). 

The abstract of title to the relinquished land ‘showed that final 
‘receipt issued August 8, 1899, and patent September. 7, 1900, to 
Inger M. Baunsgard, who, as widow, February 13, 1900, deeded 
to H. W. Coffin, who, with his wife, relinquished to the United States 
under act of 1897, sepra, and both deeds were recorded March 5, 
1900... The selection was filed June 16, 1900. The revenue law ‘of ; 

- Washington provided (Ballinger’s Code, section 1740; Pierce’s Code, | 
section 6878) that the lien of tax attaches March 1 ee year to all — 

land -on which final certificate is issued, so that tax lien under the — 
State law attached for the year 1900, but was not yet payable. The 
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selection was waprered by the Commissioner J any: 28, 1903, and 
waited survey of the selected land. June 13, 1905, the plat of sur- 
vey of T. 7 N., R. 54 E., was filed in the teen office, and March 19, 

1909, the Gonanisioner aerecica the local office— | 7 
to require the selector to file an affidavit for conformation of his sélection to 
the plat of survey as required ay the circular of instructions of July 7, 1902 
(31 Ei D., 372). 


The instructions of ane dais. paragraph 5, provide t that— _ 


selections. filed prior to October 1, 1900, may embrace unsurveyed. lands, but 
must within 30 days from notice by the local officers of the filing in their office 
of the township plat of survey, be made to conform to such survey. — 
~ March 8, 1908, the Commissioner called upon the selector within 
sixty days to eoritornd that part of his selection supposed to be in 
T. 7 N., R. 54 E., to the plat of survey, and on failure to conform 
the cabs: selection would be canceled without further notice. No- 
vember 12, 1912, the local officers reported that notice was served 
by registered ea on H. B. Wiley, attorney-i in-fact for seléctor, . 
receipted by him April 16, 1908, and no action had been taken. 
September 7, 1909, the selection was canceled by the Commissioner. 
October a1, 1912, John A. Woodson, as transferee of the sélector 
as to tracts i 2, afd 3, apphed for reinstatement as to those tracts — 
1, 2, and 3, showing the is transferee of the selector, and knew 
nothing of the rule of March 8, 1908, relating to land in which he 
had no interest and that he had no inforiniti tion of cancellation of. 
the selection until he applied October 5, 1912. to adjust his part of 
' the selection to lines of survey. 
The Commissioner held: | 
The application to reinstate fails to set forth any reasons for not complying 
with the requirements above referred to, within the time allowed, ‘and is, there- 
fore, hereby rejected, .. . the application insofar as it requests the return _ 
“of thie papers relative i a portion of the base land is also hereby rejected, 7 
_ because the selection was canceled by reason of default of the selector dnd . 
-there is now no law by which 4 reselection can be nade, tendering the said : 
base. land in support thereof. | | 
~The necessity of the. rule for conformation, instructions of J uly 1, 7 
1902, supra; arises frotn the fact that until survey it can not be told | 
what subdivisional descriptions: will be given to particular tracts of | 
unsurveyed land. This subject was discussed in KF. A. Hyde (40.L.D., 
284), upon a controversy betiveen the transferee ‘of a selector before 
survey and a later settler before survey. The selection had ‘been 
made by expected or hypothetical descriptions by future Government 
eye The Department: held: _ 
| -But they could not be patented before survey, and until that time they be- 
jJorged - to the. great body of tinsurvéeyed public domain made subject to settle- 
ment by aby en homesteader by the act of May 14, 1880 (21 Stat, 140). 
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The act of. 1897,. supra, did not supersede said act of May 14, 1880. It dia 


~ not provide for the withdrawal of such lands from settlement. This could only . 


have been effected under proffers of the character here involved, by marking | 
the land selected upon the ground, or by reference to: such natural boundaries 
Or monuments as would have been notice in fact or in law to intending settlers. 
A reference to lands as what will be, when surveyed, a technical subdivision — 
of a specified section, gives no such notice either in law or in fact. So it results 
that until the appr oval of the survey such settlers had no notice. and no means 7 
of. acquiring information. which would have enabled them to avoid conflicts ‘4 
- with these selections. ... The mere fact that the act provides for the selec- . 
tion of vacant land open 40 settlement is conclusive upon -this proposition. If 
it were not open. to settlement, it was not subject to selection; but being subject 
to. selection it was still, unless identified in fact, open to settlement under the act 
| of May 14, 1880, supra, and might be under the provisions of that act appro- 
| priated adversely to the selector at any time before the approval of the town- | 
ship plat of survey. Such approval was an identification of the land as of that 
date, and by relation as against the Government as of the date of the proffers 
of exchange, but it did not and coule: not: so attach as to. cut out » Eee 
adverse settlement claims. 


It thus appears that eal of the ‘et of survey fis the pricr 
hypothetical description definite. The only office that the require- 
ment “to conform” could perform is to permit the selector to show 
that the land selected and intended to be claimed in. the exchange 
was not. that so described hypothetically in anticipation of survey 
and to,apply for a change of description so as to describe the land 
intended. If the selector fails to claim right to patent for some 
other tract than that hypothetically described before survey the 
necessary: inference is that he claims the tract by av ey Cesenibed 1 is 
the same as that intended in the selection. | 

It follows that default of the selector to file an affidavit to con- 
form” is merely upon an admission that by coincidence— | 
the lines of survey upon the ground and the description given by the selector 
of these technical subdivisions were the same which received official recognition | 
by the approval of the township plat. (40 EL. D., 288.) | 

It was, moreover, error to cancel the entire selection for cause ap-- 
plying to only: one Government subdivision. Each tract relinquished | 
is a distinct base (paragraph 17, instructions July 7, 1902, 31 L. D., 
374). The several subdivision tracts need not be contiguous. So, if 
‘there was material default or other defect as to one tract selected, 
that did not justity cancellation or rejection of the entire selection. 
‘Cronan v. West (34 L. D., 301; Aztec Land and Cattle Co., 34 L. D., 
122). The theory of the act of June 4, 1897, and proper practice | 
thereunder is the exchange of equivalents, area for area, and the fact 
that there is defect as to one area does not justify refusal to ex- 
| change as to another area where no objection exists. The Commis- _ 
- sloner, therefore, erred in cancelling the entire selection. involving - 


262 DECISIONS RELATING TO THE PUBLIC LANDS, 


~ four tracts because of supposed fault as to one tract had etal fault 


in fact existed. 
It is true Woodson is not wholly without fault. Had he filed 


notice in the selection of his claim of succession by transfer to the 


selector’s right as provided by Rule 83 of Practice, then in force (31 _ 
L. D., 529), he would have had notice before cancellation of the - 
selection. . Yet while he was neglectful of his own interest no reason 
exists to inflict an inequitable loss upon him where no adverse right 
had intervened. So far as the record discloses, no one has sought 
to acquire interest in the selected land. For all that appears the 
United States is the sole party in interest and it confessedly has | 


received acre for acre consideration for the selected land at its request 


by act of June 4, 1897. Then what honest claim has the United 
States. against. reinstatement of the selection, and rendering of the 
agreed consideration? Having, so far as now appears, received full 
consideration for the selected land, the selection is reinstated. — | 

As to the unsurveyed tracts 1, 2, and 3, while they must ad- 
justed to legal subdivisions returned by the Goverment survey before 
patents can issue therefor, the failure to adjust with respect to tract 
4, fully disposed of ficrein, will not prevent appropriate action upon 
tHiede selected tracts with due regard to the facts and consideration 
of possible rights of others in the premises. 

Further, should the selection in any particular fail ioe cause not 
the fault of the selector, other selection will be permitted to that 
extent as provided for in the act of March 3, 1905 (33 Stat., 1264). 
‘The decision appealed from is reversed, aha the record remanded 
for further action in accordance with this opinion. 2 eo ae 


INSTRUCTIONS, 


ENLARGED HoOMESTEAD—DESIGNATION—-DESERBT ENTRY... 7 
The fact that lands are embraced in a desert land entry will not preclude 
-. their designation under the enlarged homestead act, if in all other i ad 
Ne to such designation. | | , 


First Assistant Seonetary ie to the Director of the ce 
Survey, July 26, 1913. | | 


I has your communication of June 14, 1913, cotenany to depart 
mental letters of August 16 and August 26, 1911, to you, with refer- — 
ence to designation of lands under the pile eead homestead acts, 

— In departmental letter of August 16, 1911, it was stated that the 
_ Department is desirous that, so far as practicable, lands not subject 
to entry under the enlarged homestead act shall not be so designated, 
and in letter of August 26, 1911, it was stated, in effect, that lands em- 
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braced in State selections with a view to coalniuaon under the Carey | 
- Act should not be designated under the enlarged act. | 
You state that acting under the spirit of said instructions you have 
not recommended designation of lands under the enlarged homestead 
acts where lands are included in existing desert land entries. You — 
ask, however, for explicit instructions with reference to lands .em- 
_ braced in such entries. You point out the danger that, if such desig- 
nation be made, without first requiring relinquishment: of the desert 
land entry, desert land entries may be made simply for the purpose 


of segregating and holding lands under such entries until designa- 


tion under the enlarged acts, and then relinquishing the desert land 
entries for the purpose of making entry under the enlarged homestead | 
act. You state, on the other hand, that this practice would perhaps’ 
result in hardships i in certain cases, where desert land entrymen have 


made entry in good faith expecting to obtain water for the irrigation 


of the lands, but have later found it impossible to obtain the neces- 
sary water for irrigation. You state that the practice has been to first. 
require the desert land entryman to relinquish and that this practice 
places the entryman’s occupation and improvements in jeopardy, in- 
asmuch as the lands may be entered under the enlarged homestead 
law by another person before the desert land enuryioat can make 
homestead entry. _ 

Your communication — was referred to ihe Gommisacne: of the 
General Land Office, and he states that both sides of the question are 
properly set forth in your communication. After considering all 
_ phases of the question, he concludes that lands otherwise properly - 
subject to designation under the enlarged homestead acts should not 
be barred from such designation because of the fact that the land 
may be embraced in a desert land entry. | | 

After full consideration of the matter, the Depar tment: is inclined 
to the view that the danger of improper segregation of lands by | 
desert land entrymen for the sole purpose of holding them awaiting — 

designation under the enlarged homestead acts, is remote, and there- 
fore this contingency will not be anticipated, Bue action will be taken 
upon the assumption of the good faith of such entrymen, unless it be 
_. found by experience that each a practice leads to abuse. It is there- — 
fore directed that, until further notice, lands will not be considered 
ag barred from designation under the enlarged homestead acts simply 
because they may be embraced in desert land entries, if the Jands be. . 
in all other respects mane to such designation, og 
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OPENIN G OF LANDS IN THE FORT PECK INDIAN RESERVATION, | 
| Br’ THE PRESIDENT OF THE Unrrep Sears. 
| A PROCLAMATION. 


I, Woonrow WILSON, President of the United States of America, : 
by. eerie of the power and authority vested in me by the act of | 
Congress approved: May 30, 1908 (35 Stat., 558), do hereby pre- — 
scribe, proclaim and make known that all the aoa unallotted, 

— unreserved lands within the Fort Peck Indian Recetvation: in the. 

State of Montana, which have been classified under said act of — 
Congress into agricultural lands, grazing lands, and arid. lands, 
which are not designated for irrigation by. the Government, shall 
be disposed of under the general provisions of the homestead and | 
desert land laws of the United States and of said act of Congress, 
and be opened to settlement and entry, and be settled upon, occupied 
and entered in the following manner, and not otherwise: 
ee ‘All persons qualified to make a ‘homestead or desert Jand entry 

for said lands may, on and after September 1, 1918, and prior to and. 
| including September 90, 1918, but not. thereafter, present to James 
W. Witten, Superintendent of the opening, in person, or to some 
person designated by him,. at the cities of either Glasgow, Great 
Falls, Havre, or Miles City, Montana, sealed envelopes containing 
their applications for registration, but no envelope must contain 
more than one application ; and no person can present more than 
one application in his own behalf and one as agent for a soldier or 
sailor, or for the widow or minor orphan child of a soldier or sailor, 
as hereinafter provided. | 

2. Each application for registration must show ae applicant’s 
name, postofiice address, age, height and weight, and be sworn to by 
him at either Glasgow, Havre, Great Falls or Miles City, Montana, 
before some notary as designated by the Superintendent, and 
not otherwise. 

3. Persons who were honorably discharged after ninety days’ | 
service in ‘the Army, Navy or Marine Corps of the United States, 
during the War of the Rebellion, the Spanish-American War, or the — 
- Philippine Insurrection, or their widows or minor orphan children, 
- may make their applications for registration either in person or 
through their duly appointed agents, but no person can act as agent 
- for more than one such applicant, and all applications presented by 
agents must be signed and sworn to by them at one of the places 
named and in the same manner in which other applicants are re- 
quired to swear to and present their applications. | 

4, Beginning at 10 o’clock a. m. on September 23, 1913, at the said 
| oye of fea aa and continuing thereafter from Ae ts day, Sun- 
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days axeboid. as long as may be necessary, there shall ke impartially | 


taken and selected indiscriminately froni the whole number of en- | 


| velopes so presented such number thereof as may be necessary to 
- carry. into effect the provisions of this Proclamation, and the appli- 
cations for registration contained in the envelopes so selected shall, 
when correct in form and execution, be numbered serially in. the 
_ order in which they are selected, beginning with number one, and the © 
numbers thus assigned shall fix and control the order in which the © 
persons named therein may male grat after the lands shall become > 
subject to entry. | | 
5, A list of the successful sae ane showing the nimnbee assigned | 
to each of them, will be conspicuously posted and furnished to the 
press for publication as a matter of news, and a proper notice will | 
be promptly mailed to each person to whom a number is assigned. 
6. Beginning at 9 o’clock a. m., on May 1, 1914, and continuing - 
thereafter on such dates as may he fixed by the Secretary of the — 
Interior, persons holding numbers assigned to them under this Proc- . 
lamation. will. be. permitted to eee and enter the tracts they: 
desire as follows: | 
When a person’s name is balled he must at once select the tract hs 
desires to enter and will be allowed ten days following date of selec- 
tion to complete entry at the proper local land office. During that 
period of ten days, he must file his homestead or desert land appli- 
cation at the proper local land office, accompanying the same ‘with. 
one-fifth of the appraised value of the tract selected, and, if'a home- 


stead application, the usual filing fees and commissions. To save 


expense incident to an additional trip to the land and to return to- 
the local land office, he may, following his selection, execute his ap- 
plication for the tract selected within the proper land district and 
file same in the proper local land office, where it will be held awaiting 
the necessary payments. In that event, the payment must be made 


_ within the ten days following the date of selection. Payments can. _ 


be made only in cash or by certified checks on national and state 
banks and trust companies, which can be cashed without cost to the 
Goyernment, or by postoffice money orders, made. payable to the 
receiver of the preper local land office. These payments may be 
made in person, through the mails or any other means or agency. 
desired, but the applicant assumes all responsibility in the matter. | 


He must see that the payments reach the local office within the ten. - | 
o, days allowed, and where failure occurs in any instance where the 
application has been filed in the local land office without payment, . 


as herein provided for, the application will stand rejected without — 
further action on the part of the local officers. In case of declara-_ 
tory statements, allowable under this opening, the same course ‘may 
be pursued, except that the filing fees must be paid within the ten _ 
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‘days following date af selection, tiie party having six months see 


- filing within which to complete entry. Soldiers or sailors or their 


| widows or minor orphan children, making homestead entry of these 
lands must make payments of fees and commissions and purchase 
_ money as is required of other entrymen. The remaining four-fifths 
. of the purchase money may be paid in five equal installments, at the 
‘end of one, two, three, four, and five years after the date of entry, 
unless the entry is sooner commuted, or unless final proof is sooner - 
made, under a desert. land entry. if commutation or final desert — 
land proof is made, all the unpaid installments must be paid at that . 
time. If any entryman fails to make any payment when it becomes 
due, all his-former payments will be forfeited and his entry will be 
canceled. No person can select more than one tract.or present more 
than one application to enter or file more than one declaratory state- 
ment in his own behalf. : 
7. If any person fails to designate the tract he desires to antes on 
the date assigned to him. for that purpose, or if, having made such 
designation he fails to perfect it by making entry or filing and pay- 
' ments as above provided, or if he presents more than one applica- 
tion for registration or presents an application in any other than his 
true name, he will forfeit his right to make entry or filing under this 
proclamation. | 
-. 8 None of the lands opened andee this eee Shall oe 
subject to settlement and entry prior to 9 o’clock a. m., on June ‘30, 
1914, except in the manner prescribed herein ; and all persons are a 


ee sapniched not to make any settlement prior to that hour on lands not 


covered by entries or filings made by them under this proclamation. 
At 9 o’clock a. m., on June 30, 1914, all of the lands opened - under this — 
- proclamation ahh have not been entered or filed upon in the manner. 
herein provided will become subject to settlement and entry under the 
general provisions of the homestead and desert land laws and the 
said act of Congress. 

9. The Secretary of the inisace shall make and cra iie such - 
rules and regulations as may be necessary. and proper to carry this 


. Proclamation and the said act of Congress into full force and effect. _ 


‘In Witness Whereof I have hereunto set my hand and caused the 
seal of the United States to be affixed. 
Done at the City of Washington this twenty-fifth day of J aly i in 
the year of our Lord one thousand nine hundred and thirteen, and of 
the Independence. Ox the United States the one hundred and ree 
e] aa 3 
“Wooprow Watson. 
: [smat. 1 
By the President: | 
W. J. Bryan, Sots 
Secretary of State. 


~ 
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OPENING OF FORT PECK INDIAN LANDS, 


- Reounarions. 


Dacian: or THE INTERTOR, _ 
_ Genera Lanp OFricr, | 
~ Washington, Dd, ¢. Fe 95, 1918. 
| Sait W. Wirren, | 
Superintendent of Oneneg and. Sale of Indian Lands. | 
- Sre: Pursuant te the proclamation of the President, issued July 
25,1913 [42 L. D., 264], for the opening of the classified lands within — 
the Fort Peck Tadian Reservation, the following rules and Poe aon 


are hereby prescribed :. 


1. Applications for registration sad powers of ioe ney for the ap- 
pointment of agents by soldiers or sailors or their widows or minor 
orphan children must be made on. blank forms ae by the aus 
perintendent. | | 


2. No notary public shall be aes nied for the pur pose of panies ma 


| tering oaths to applicants for registration who was not appointed 
_. prior to J uly 1, 1913, and on that date a resident of the county in 
which he shall act, and the Superintendent is hereby authorized and 
directed to prescribe such plans, rules and regulations governing the 
- action of such notaries public and in relation to me registration, as 


may in his judgment be necessary. 


38. Envelopes used in presenting applications for registration 
should be three and one-half inches wide and. six inches long, and 
they must all be plainly addressed to “James W. Witten, Superin- | 
tendent,” and the words “ Registration Application” must be plainly - 
written or punted across the front, and at the left end of the en-— 
velope. : 
~ 4, Blank forms of copier tee eee mn wdticesad en- 
_ velopes to be used in presenting applications will be furnished to each _ 
applicant by the Superintendent, through the notaries public before 
whom the applicants are sworn. Blank powers of attorney to be used — 
- by soldiers or sailors, or their widows or minor orphan children, in 
the appointment of agents, may be obtained from the Superintendent 
at Washington, D. C., prior to September t 1918, and after a date 
from him at Glasgow, Montana. 
5. No envelope should contain more than. one application ee regis- 
tration or contain any other paper than the application. Proof of: 
_ naturalization and of military service, and other proof required (as | 
in case of second homestead entries), will be exacted before the entry — 


is allowed, but should not accompany the application for registration. — 


6. shod. of recetwing and handling applications—As soon as the 
| Superintendent of the opening receives an envelope addressed to him, - 
. with the words . Registration Application ” endorsed thereon, he will 
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Gf such envelope bears no distinctive marks or words indicating the | 
name of the person by whom it was presented) deposit it in a metal 
can set apart for the reception of such envelopes. The cans used for 
this purpose must be so constructed as to prevent envelopes deposited 
therein: from being, removed therefrom, without detection, and they 
must, be safely guarded by representatives of the Government until 
they are publicly opened on the day when the selections authorized 


by the proclamation are to be made. All envelopes which show the _ 


_name of the person by whom they were mailed will be opened as soon . 
as they are recelved by the Superintendent, and the applications 
_ therein will be returned to the applicants. _ 
1, Method of assigning numbers to applicants. —On September 23, 
1913, the cans containing the applications for-registration will be 7 
“publicly opened and all envelopes contained therein will be thor- 
oughly mixed and distributed preparatory to. the selection and num- 

bering thereof in the manner directed by said proclamation. 

8. Numbers will not be assigned to a greater number of persons 
than will be reasonably necessary to induce the entry of all the lands 
subject to entry in said reservation under said proclamation. The 
applications for registration presented. by persons to whom numbers 
are not, assigned will be carefully arranged and inspected, and if it 18. 
| found that, any person has presented more than one application for 
registration in his own behalf and one application as agent, or pre- 
sented his own application i in any other than his true name, or in any 
other manner than that directed by said proclamation, he will be 
denied the right to make entry under any number. assigned him. 

9. When an application for registration has been selected and. 
numbered, as prescribed. by said proclamation, the name and address 
of the applicant and the number assigned to him will be publicly 
announced, and the application wall be filed i in the order in which it 


was numbered. 


10, All selected applications which are. a correct in 1 form and 
filed j in the ae in ahh they | were ‘rej ‘ected. _ 

11. Notices of numbers assioned will be ernie eeed to all per- 
sons to whom they are assigned, and to the agents, In cases where 
numbers are assigned to soldiers who registered by agents, at, the 
postoffice address given in their. applications for registration, but no — 
notice whatever will be sent to ‘persons to whom numbers, are not 
assigned. He 

12. Lime and eee of taking entries Or. “flings aa ie ee — 
All persons to whom numbers are assigned will be notified of the. date 
on which they must appear at the United States land office at Glas- | 
gow, Montana, and select and designate the tracts they desire to enter. 
Their names will be called for that purpose as follows: _ 


~ 
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“Those holding ‘ira baes from.1 to 500. at the rate of 100 daily be- — 
--gifining on May 1, 1914; those holding numbers from 501 to 1400 at 


the rite of 150 daily bepiiming May 7; 1914; those holding numbers 


_ frota 1401 to 3200 at the rate of 200 daily begitining May 14; 1914; 

‘thosé holding nuribers from 3201 to 6000 at the rate of 400 daily 
begining May 25, 1914; and those holding numbers above 6000 at. 
the raté of 550 daily beginning June 8, 1914; but no numbers will be 


called on Suiiddys or legal holidays. When a person’s name is called, 


he must at once select the tract he desires to enter and will be allowed 
ten days followitig date of selection to complete entry at the proper 
loca] land office. During that period of ten days; he must file his . 


homestead or desert land. application at the proper local land office, 
accompanying the same with one-fifth of the appraised value of the 


c 


tract selected, and, if a homestead application, the usual filing fees - 


and commissions. To save éxpense incident to an additional trip to 


thé land and to fettirn to the iocal latid office, he may, following his 


-sgélecticii, execute his application for the tract selected within the 


proper land district and file sime in the local land office, where it will 


be held awaiting the necéssary payments. In that évent; the pay- 


“thent tiust be made within the ten days following date of selection. — 


Payments will be accépted only in ¢ash, or by certified checks on 
national and state banks and trust compariies, which can be cashed 
without cost to the Governrierit, or by postoffice money orders, made 


inents may be made in person, through the mails, or any other means 
or agency desired, but the applicant assutiies all responsibility in the 


inatter. He must see that the payments reach the loeal office within. 


the ten days allowed, and where failure occtirs in any instance where 
the application has been filed in the local. land office without pay- 


ment; as herein provided for, the application will stand rejected with- — 


out: Further’ action on the part of the local officers. In the case of 


declaratory statements, allowable urider thé opening, the same course : | 
may be pursued, except that the filing fees must be paid within the © 


' payable to the receiver of the proper local land office. These pay-- 


ten days following date of selection, the party having six months 


after filing within which to completé entry. Soldiers of sailors or 


. their widows or minor orphan children, making homestead entry: of 
these lands must tidke payiiients of fees and comtnission and pur- — 


chasé motiey as is required of other entrymen. The remaining’ four- 


fifths of the purchase money may be paid in five equal installments, | 
‘at.the end of one, two, three, four and five years after the date of — 
entry, unless thé entry is sooner cotimuted, or unless final proof-is _ 


sooner submitted tinder a desert. land entry. If commutation or final 
desert land proof i is made; all the wnpaid installments must be paid 


at that time. If any éntryman fails to make any payment when it 


becomes due, all his former payments will be forfeited and his entry | 
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will be canceled. All entries must, as far as possible, embrace only 


lands listed as one tract, and no applicant will be permitted to omit 


any unentered part of a listed tract. from his application and include 
therein, in lieu of the omitted tract, a part of another or different 
listed tract; but where a listed tract embraces less than a quarter 
‘section, it and a part of another and different listed tract may be 
embraced in the same entry. In cases where an applicant desires to 
enter less than a quarter section, he may apply for any legal sub- _ 
division, or subdivisions, of a listed tract, and where a part of a 
listed tract: has been entered the remaining part and a part of an-— 
other adjacent listed tract may be embraced in the same entry. 
_ 13. If any person who has been assigned a number entitling him to 
make entry fails to appear and make his selection when the ee 
assigned him is reached and his name is called, his right to select will 
be passed until after all other applicants assigned for that day have | 
been disposed of, when he will be afforded another opportunity to 
make his selection on that day. If any person fails to make his selec- 
tion on the date assigned him for that purpose, or, if, having made a 
selection fails to perfect it by making entry or filing and payments as 
above provided, he will be deemed to have abandoned his right to 
make entry of these lands prior to June 30, 1914, but will not thereby 
exhaust his homestead or desert land rights. | : 
14. If any person holding a number dies before the sats on es 
he is required to make entry, his widow, or any one of his heirs, may 
appear and make a selection, in her or fe own individual right under 
his number on that. date, and thereafter make entry within ten days. 
15. Proof required at ‘time of filing.—At the time of appearing to 
make entry, each applicant must, by affidavit, show his qualifications 
to make the entry applied for. If an ipolicant files a soldier’s declar- 
atory statement, either in person or by agent, he must furnish evi- 
dence of military service and honorable discharge. All foreign-born - 
persons must furnish either the original or proper certified copies. of 
their declaration of intention to become citizens or the original or 
proper certified copies of the order of the court admitting them to full 


_ citizenship. If persons who were not born in the United States claim | 


citizenship through their fathers’ naturalization, while they were 
under twenty-one years of age, they must furnish a proper certified — 
copy of the order of the court admitting their fathers to full citizen- 
ship, and evidence of their minority at that time. 

16. Applicants will not be required to swear that they have seen or 
examined the land, before making application to enter, and the usual 
“nonmineral and nonsaline affidavits will not be required with appli- » 
cations to enter made prior to June 30, 1914, but evidence of the non- 
mineral and nonsaline character of the isnde entered before that date 
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must be furnished by the entrymen before their Gaal proofs a are ac- : | 
cepted, 


17. Proceedings on contests and applications —Applications filed _ 


prior to June 30, 1914, to contest entries allowed for these lands, will 
be immediately forwarded to the General Land Office, where they 
will be at once carefully examined and forwarded to the Secretary of 
the Interior with proper recommendations, when the matter will be 
promptly decided, and this regulation will supersede, during the 


oy _ period between May 1, and June 30, 1914, all existing rules of prac- 


tice or regulations. relative to contests, in so far as they affect entries 
of these lands. The procedure relative to the presentation, amend- 
ment, allowancé and rejection of applications to file soldiers’ declara- _ 
tory statements and applications to enter these lands, will be con- 
trolled by existing regulations and rules of Denenice. 
bees reepectinty a 
Coxe TaLuMan, Commissioner. 
depend: July 25, 1918. ye _ 
A, A. JonEs, 
| Mirst Assistant Secretary. 


Act OPENING Fort Peck LANDS. 


AN ACT For the survey and allotment of lands now embraced. within the limits of the 
_ Fort Peck Indian Reservation, in the State of Montana, and the sale and disposal of 
all the surplus lands after allotment. 


_ Be at enacted by the Senate and H ee of Representatives of the United States: 
of America in Congress assembled, That the Secretary of the Interior be, and he 
is hereby, authorized and directed to. cause to be surveyed all the lands em- 
braced within the limits of the Fort Peck Indian Reservation, in the State of 
Montana, and to cause an examination of the lands within such. reservation to- 
be made by the Reclamation Service and by experts of the Geological Survey, 
and if there be found any lands which it may be deemed ‘practicable to bring | 
under an irrigation. project, or any lamds bearing lignite coal, the Secretary 
of the Interior is hereby authorized. to construct such irrigation projects and 


-. reserve such lands as may be irrigable therefrom, or necessary. for irrigation 


works, and also coal lands as may be ney, to the construction and main- 
tenance of. any’ such projects.. 

Sec, 2. That as soon as all the lands Gmibraced within the aid Fort . Peck 
Indian Reservation. shall have been surveyed the ‘Commissioner of Indian 
Affairs shall cause allotments of the same to be made under the provisions, 
of the. allotment laws of the United States to all Indians belonging and having 


tribal rights on said reservation; and there shall be allotted to each such 


Indian three hundred and twenty acres of grazing land, and there shall also 
be made an additional allotment of not less than two and one-half acres nor — 
more than- twenty acres of timber land to heads of families and single adult 

‘members of the tribe over eighteen years of age: Pr ovided, That should it be 
determined as feasible, after examination, to irrigate any of said lands, the 
irrigable land shall be allotted in equal proportions to such only of the mem- 
| bers of said tribe as shali be living at the day of the. beginning of the work 
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of allotment on said reservation by the special allotting agent, and such allot- | 
ment of irrigable land shall be in addition to the allotments of grazing and 
timber lands aforesaid, but no member shall receive more than forty acres of 
such irrigable land; and to pay the costs of examination. provided for herein 
and for the construction of irrigation systems to irrigate. lands which. may be 
fourid susceptible of irrigation, there ig hereby appropriated two hundred 
thousand dollars to be immediately dvailable, the said sum and aly and all 
~ additional sums hereafter appropriated to pay the cost of such examination 
arid irrigation systems to be reimbursed from proceeds of sales of lands within 
. the said reservation: Provided, however, That any land irrigable by any. system | 
constructed under the provisions of this Act may be disposed of subject to © 
the following conditions: The entryinan or owner shall, in addition to the pay- . 
ments required by section eight of this Act, be required to pay for a ‘water 
yight the proportionate cost of the coustruction of said system in not more — 
than fifteen annual installments, as fixed by the Secretary of the Interior, 
with a view to the return of all moneys expended thereon, the same. to be paid 
at the local land office, and the register and receiver shall be allowed the usual | 
commissions on all moneys paid. | 

The entryman of lands to be irrigated by said system shan, in addition to — 
compliance with the homestead laws, reclaim at least one- -half of the total 
irrigable area of his entry for agricultural purposes, and before receiving 
patent for the lands covered by his entry shall pay the charges apportioned 
against such tract, nor shall any such lands be subject to mineral entry or 
location. No right to the use of water shall be disposed of for a tract exceeding 
one hundred and sixty. acres to any one person, ard the Secretary of the 
Interior may limit the’ areas to be entered at not less than forty nor more than 
one hundred and sixty acres each. 

A failure to make any two payments when até shall render the entry and 
 water-right application subject to cancellation, with the forfeiture of all rights 
‘uider this Act, as well as of any moneys paid thereon. The funds arising here-: 

under shall be paid into the Treasury of the United States and be added to the 
proceeds derived from tlie sale of the Jands. No right to the use of water for 
lands in private ownership. shall be sold to any landowner unless he ‘be an 
dctual bona fide resident on such land or occupant thereof residing in the 
riéighborhiood of such land, and no such right shall permanently attach until . 
all payments theréfor are made. . 

~All applicants for water rights under the systems construeted in pursuance of. 
this Act shall be required to pay such annual charges for operation and mainte- 
nance as shall be fixed by the Secretary. of the Interior, and the failure to pay 
such charges when due shall render the water-right application and the entry 
subject to cancellation, with the forfeiture of all rights under this Act as well as 
of any moneys already paid thereon. 

The Secretiry of the Interior is hereby authorized to fix the time for the: 
| beginning of such payments and to provide such rules and regulations. in regard 
ikereto as he may deem proper. Upon the canéellation of any entry or water- - 
right application, as herein provided, such larids or water rights may be disposed 
of. under the terms of this Act and at such price atid on such conditions as the 
- Secretary of the Interior may determine, but not less | nor more than the cost as 


*3 originally fixed. 


In every case in which a forfeiture is enforced and the land and. enh of an 
entryman are made the subject of resalé then, after the payment of the balanée 
due from the entryman and the cost and charges, if any attendant on the for 
| feiture and resale, any surplus remaining out of the proceeds of ‘such sale shall 
be refunded to said entryman or his heirs, . 
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The land. irrigable. under. the systems herein, provided, which has een: allotted: 
to Indians in severalty, shall be deemed to have a right to.so much water. as.may: - 


a be required. to irrigate such land without cost to the Indians for the. construction 


'. of such irrigation systems. The purchaser of any Indian allotment purchased: 
_” prior to. the expiration of the trust period thereon shall be. .exenipt from: any and. 
‘all charge. for construction of. the. irrigation. System. incurred.up to the time. of.. 
such purchase. All lands allotted to Indians shall bear. their pro rata share of... 
the cost of. operation and maintenance. of the irrigation, system under. which. they, 

- lie; and the Secretary of the Interior: may withhold from any Indian. a. sufficient | 

amount of.his, pro rata share of any. moneys, subject to distribution to pay. any 
_ charge assessed against. land held i in. tr ust for him for Pioper oe and. maintenance a 
of. the, ir rigation. system. - wees | 
‘When. the payments, requir ed by this Aet have cneea made. for the major ‘patie 
of. the unallotted lands. irrigable under any System, and ‘subject. to charges:for | 
construction thereof, the management. and. operation of such irrigation works | 
shall pass.to the owners of the lands irrigated. thereby, to be. maintained at their. - 
expense, ‘under such form of organization and . under such rules and reeulaplons - 
as. may: be. acceptable to the Secretary of. the Interior. | 
All appropriations of the waters. of the. reservation shall be made under r the 7 
provisions. of. the. laws of the State of Montana. | | 
Sec, 3. That the Secretary of the Interior may reserve such Tatidas as. Hes may 
deem necessary. for agency, school, and religious. purposes, to remain Teserved. 
as. long, as. needed, and as long as agency, school, or religious. institutions are 
maintained thereon for the benefit of said Indians: Prowided, however, That. the 
Secretary of: the, Interior is. hereby authorized. and, directed to. issue a patent in: 
fee simple:to the duly. authorized missionary: board, or other proper. authority 
of. any religious organization. heretofore. engaged. in mission or school work on. 
said reservation, for such lands thereon (not. included in any town. site herein. 
provided for:). as have been: heretofore set apart to ‘such organization for, mission. 
or. school purposes: And provided further, That the Secretary of.the Interior is 
say authorized and directed to reserve two and Seven hundredths acres of 7 
lend. in the town of Poplar, on said reservation, now.occupied for public school 
purposes, and issue. patent in. fee for the. same to the school trustees, of. the. 
school district in which said land is situated. _ | 7 
The Secretary of the Interior is hereby. authorized. and Sieceted when. the said 
lands, are surveyed, to issue to the Great Northern Railway Company. a, patent 


or patents. conveying for railroad purposes such lands at such point or points.as.- : 


in the. judgment of the said Secretary are necessary for the use of said. railway. 
company. in the construction and maintenance of water reservoirs, dam sites, and 
for right of way for water pipe lines for use by sdid railway company in operat- 
ing its line of railroad over and across said reservation; the said lands so tobe. 
conveyed not to exceed forty. acres.at any one point and not to exceed one tract 
for each ten miles of the main line of said railway as.now constructed within 
said reservation, and said lands shall. be selected. in such manner as not to unnec- 
_essarily injure or interfere with the selection. and location of town. sites herein- - 
_ after provided for; the said: patent or. patents to. be delivered to said company. 
— upon payment by said company,. within. thirty days after notification of: the issu- 


~ ance of patent, of. the reasonable value of said lands, not less than two dollars 


and fifty cents per acre, and also upon payment by said company to said Secre-— 
tary of any and. all damages sustained by individual members of said tribe. by. 
reason of the appropriation of. said lands for the purposes aforesaid; all moneys 


SO: paid. for the value of said lands to be deposited in the Treasury of the United . 


States to the. credit of said. Indians, and. the moneys received by said. Secretary | 
~ATT9° —VOL. ia 
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: AS: ; damages sustained by individual members of said tribe shall be by him paid 
to the individuals sustaining said damages: | 


Src. 4, That upon the completion of said allotments. the. President of the 


, United States. shall appoint:a comiission consisting of three persons to inspect, 
classify, appraise, and value all of said lands that shall not have been allotted in 
severalty to said Indians or reserved by the Secretary of the Interior, said com- © 
mission to. be constituted as follows: One of said commissioners shall be a. 
person holding tribal relations with said Indians, one a representative of the 
Indian Bureau, and one a resident citizen of the State of Montana.. 3 
| SEC. 5. That within thirty days after their. appointment said commissioners 
shall meet at some point. within the Fort Peck Reservation and organize by elec- 
tion of one of their humber as chairman. Said commission is hereby empowered 
— . to select, subject to the approval of the Secretary of the Interior, such clerks and 


assistants as. may be necessary in the performance of their duties herein speci- _ 


fied, the compensation of each such clerk and assistant to be fixed. by said Seere- °— 
“a tary: In no case shall any such clerk or assistant receive a ‘salary exceeding Six) 


-. dollars per day. In addition to the compensation of said clerks and assistants 


-and in addition to the salaries her einafter provided for the said. commissioners, 
they shall each receive their actual necessary expenses incurred during such time 
only as they shall be engaged in the Hertormence of their Hesocculye duties on 
said reservation. : : 

‘Sec. 6. That said - commissioners shall then a to personally’ inspect, and 
classify and appraise by. the smallest legal subdivisions of forty acres edi all — 
of the remaining lands embraced. within said reservation. In making such ‘clas- 
sification and appraisement said lands shall be divided into the following classes: 

_ First, agricultural Jand; second, grazing land; third, arid land ; fourth, mineral — 
land, the mineral land not to be appraised ; that said commissioners shall.be paid © 
a salary of not to. exceed ten dollars per day each while actually employed in the 
inspection and classification of said lands, such inspection and classification to 
be. completed within | nine months from the date of the organization of said com- 
mission. . ee | 

SEC, 7. That when said commission Gehan have aiid the classification and - 
appraisement of said lands and the same shall have been appr oved by: the Secre- 
tary of the Interior the lands shall be disposed of under the general provisions 
of the homestead, desert-land, mineral, and town-site laws of the United States, 
except sections sixteen and thirty-six of each township, or any part thereof, for 
which the State of Montana has not heretofore received indemnity lands under 
- existing laws, which sections, or parts thereof, are hereby granted to the State . 
of Montana for school purposes. And in case either of said sections, or parts 

‘thereof, is lost to the State by reason of allotment thereof to any Indian or — 
Indians, or by reservation or withdrawal under the provisions of ‘this Act or 
otherwise, the governor of said State, with the approval of the Secretary of. the 
Interior, is hereby authorized to select other: unoccupied, unreserved, nonmineral - 
lands within said reservation, not exceeding two sections in any one township, 
~ which selections must. be made within the- sixty days immediately prior to the 
date fixed by the President’s: proclamation opening the surplus lands to settle- 
ment : Provided, That the United States shall pay to the said Indians for the . 
lands in said sections sixteen and thirty-six, so granted, or the lands within said. - 
reservation paamiasces in lieu thereof, the sum se oue dollar and twenty Sve: cents 
per acre. 

— - See. 8. That the lands. so ‘classified and dopeiieed: as ievided: hall be opened: | 
to settlement and entry by proclamation. of the President, which proclamation - 
‘shall prescribe the time when and the manner in which these lands may be set- . 
tled upon, occupied, and entered by pereons entitled to a entry. thereof, and. 
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no person shall be. ao ited to settle upon, occupy, o1. enter any of said. lands ae 
except as prescribed in such proclamation until after the expiration. of sixty gdays 
from the time when the same are opened to settlement and entry : Provided, That. 


the rights of honorably discharged Union soldiers and sailors of the late’ eivil - 
and Spanish wars and the Philippine insurrection, as defined and described in 
sections: twenty-three hundred and four and twenty-three hundred and five of. 
a _ the Revised. Statutes, a8 amended by the Act. of March first, nineteen. hundred: 
a and one, shall not be abridged, but no entry shall be allowed. under section. 


. twenty-three hundred and six of the Revised Statutes: Provided further, That 


the price of said. lands. shall be the appraised value thereof, as. fixed. by | said - 


commission, which in no case shall be less_ than one dollar and twenty-five cents 
per acre for agricultural, grazing, and arid land, and shall be paid. as follows: 
Upon all lands entered. or filed upon: under the provisions of the homestead law, 
there shall be. paid one- -fifth of the appraised value of the land when. entry or - 
filing is made, and the remainder shall be-paid in five equal annual installments — 
in one, two, three, four, and five years, respectively, from and after date of | 
entry or filing, and when an entryman. shall have complied with all the require- _ 
ments of the homestead law and shall have submitted final proof within seven . 


years: from date of entry and shall have made. all. required payments aforesaid, — 


he shall be entitled to a patent for the lands: enter ed: Provided, ‘That aliens who - 


have declared their intentions. to become citizens of the United States may _ 


become such. entrymen, but no patent shall be issued to any person who is not. 
a citizen of the. United. States at the time of making final proof: And provided 
further, That the fees and commissions at the time of commutation or final 
- entry shall be the same as are now pr ovided by law where the price of land ‘is 
one dollar and twenty-five cents per acre: . Provided, That nothing in this Act 
shall prevent a citizen of the: United. States from commuting his homestead - 
. entry under the provisions of section two thousand three hundred and. one of 
the Revised Statutes by paying ‘for the land entered the price eee ‘by, said 
commission, receiving eredits for payments previously made. 

‘Src. 9.. That entrymen under the desert-land law shall be required to pay one- | 
fifth of the appraised value of the land in cash at the: time of entry, and. the 
remainder in five equal annual installments, as. provided: in. homestead. entries; 
but any such: entryman shall be required to pay the full appraised value of : the-. 
land on or before submission of final proof: Provided, That if any person taking a 
any oath required by the homestead or desert-land. laws or the regulations. there-- 
under, shall swear falsely in the premises, he shall be subject to all the pains 
and penalties of perjury and shall forfeit the money which he may have paid 
_ for said land and all right and. title to the same, and if any person making: home-. 


: stead or desert-land entry shall fail to comply with the law and the regulations - 


~ under which his entry is made, or shall fail to make final proof within the time 
‘prescribed by law, or shall fail to make all payments or any of them required 
herein, he shall forfeit. all money. which he may have paid on the land and all 


. . right and title to the same, and the entry shall be canceled. 


Src. 10. That if, after the approval of the. classification and appraisement, as. 
provided. herein, there shall be found lands within the limits of. the reservation 

deemed practicable for irrigation projects deemed practicable under the ‘provi- 
sions of the Act of. Congress approved June seventeenth, nineteen. hundred and 
two, known as the reclamation Act, said lands shall be subject to. withdrawal 
and be. disposed of under the provisions of said Act, and settlers shall pay, iu 


e addition to the cost of construction and maintenance provided therein, the 


, appraised. value as provided in this Act, to the proper officers, to be covered into 7 
the crenenry < of the United States to the credit of the Indians. . : 
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Src. 11. That all lands hereby opened to settlement: remaining undisposed. of.. 
at the end of five-years from the date of Pr esident's: proclamation. to-entry shall: 
be.sold to the highest bidder for cash at not less than: one dollar and. twenty-five: 

“gents per acre, under regulations.to be prescribed: by- the Secretary of the Inte- 
‘rior; and any: lands. remaining unsold ten.years after.said lands shall have been | 
opened. to: entry shall be sold: to:the highest bidder for cash, without. regard. to. 
the minimum limit above stated: Provided, That not more than six, nanoe ed and; 


forty. acres: shall be sold to any. one person or: company. 


“Src. 12. That the lands within said reservation however classified, anal: on. 
and. after sixty days from the date fixed. by the President’s proclamation — 
opening. said lands, be. subject. to. exploration, location, and. purchase under — 
the general provisions of the United States mineral and coal land Jaws: at. not. 

. jess than. the price therein fixed: and not less than the appraised value of the 

: land, except. that no mineral or. coal. exploration, location, or purchase shall be. 

permnitted upon aly. lands. allotted: to Indians. 0 or withdrawn under the provisions; 


of this Act. 

Sec. 18. That. nothing in this. Act eontained: ghall in. any manner bind the 
United States to purchase any part of: the: land. herein described, except sec- 
tions. sixteen. aud thirty-six, or the equivalent in each township, that may be 


granted to the State. of: Montana, the reserved: tracts. hereinbefore: mentioned. 


for agency aud school purposes, or. to. dispose of. lands except as provided:-herein,. 


or to guarantee: to find: purchasers for said lands, or any part thereof, it being: 


the intention of this Act that the United States shall act as.trustee for. said 
Indians to dispose of said lands. and to. expend and pay over. the. proceeds. 

‘veeeived from the sale thereof only as. received. 

| Src. 14. That the Secretary of the Interior is. her eby puibioieed and directed 
to reserve and set aside for town-site purposes; and to survey, lay out, and plat 


into town: lots, streets, alleys; and: parks, not less than forty acres of: said. 


land at the present settlement of Poplar, and at such other places as the Secre- 
tary of the Interior may deem. necessary or convenient for town sites, in such 
manner as will ‘best. subserve the present needs‘ and the reasonable prospec- 
tive growth of said settlement. That such, town sites shall be surveyed, 


appraised, and: disposed: of:.as. provided. in section twenty-three hundred: and. 


eighty-one of the United States Revised Statutes: Provided, That any person 
~ who, at the date when the appraisers commence their work upon the land, 
shall be an actual resident upon any one such lot and the owner of substantial 
and permanent improvements thereon, and who shall maintain his or her 
residence and improvements on such lot to the date of his or her application 
to enter, shall be entitled: to enter, at any time prior to the day fixed: for the 
public sale and at the appraised value. thereof, such lot and any four: additional 
lots of which he or she may also be in possession and upon which he or she 


may have substantial and permanent improvements: Provided further, That - 


before making entry of any such lot or lots the applicant shall make. proof, 


. to the satisfaction of the register: and receiver of the land district in. which © 


the land lies, of such residence, possession, and ownership of improvements, 
under such regulations as to time, notice, manner, and character. of proofs 
as may be prescribed by the Commissioner of. the General Land: Office, with 


_ the approval of the Secretary of the Interior: Provided: further, That: in. mak- - 


ing their appraisal of the lots. so surveyed, it shall. be the duty of the: ap- 


praisers to ascertain: the names of ‘the residents: upon. and occupants. of any such. 


lots; the character and extent of the improvements. thereon; and. the name: of 


_ the: reputed owner thereof, and to report their findings-in- connection: with their 


report of appraisal, which report of findings shall be taken as prima facie 


evidence of the facts therein set out. All such lots not so entered prior to the: 
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a 


| day fixed for ‘the public sale shall be éffered at: site outery, i in their regular 


¥. 


order, with the other ‘unimproved and unoceupied lots. hat no lot shall be 


sold for less than ‘ten dollars: And provided further, That said lots, when 
surveyed, shall approximate fifty by one hundred and fifty feet in size. — 
Sec. 15. That after deducting the expenses of the commission of classifica- | 
tion, appraisement, and sale of ‘the Jands, and such other incidental expenses 
as may necessarily be. incurred, including the cost of survey of said lands, 


_ the balance realized from the proceeds - of the: sale of the lands in conformity | 


_ with the provisions ‘of this Act shall. be paid into the Treasury of the United. 
_ States and placed to the credit. of said Indian tribe, to draw four per centum 


per.annum, the principal and interest to be expended from time to time by 


the’ Secretary of the Interior as he may deem advisable for the benefit of — 


said Indians “in their. education and: civilization, the construction and mainte- 


nance: of irrigation ditches, should such-be-determined -as feasible and. beneficial 


_ to said allottees, and. suitable per capita cash payments. The remainder of: all 


funds deposited in the Treasury, realized from such. sale of lands herein author- 


ized, together with the remainder of all other funds now placed ‘to the credit 


of or that shall’ hereafter become due to said tribe of Indians, shall, within 
three years ‘after the completion of tthe irrigation systems ‘to be ‘constructed 


under the provisions .of section-two -hereof, be.allotted in-severalty ‘to the mem- 
bers: of the tribe, the: persons ‘entitled to. share as members in such distribution ees 


to be determined -by the. Secretary: of. the Interior. 


Src. 16. That. there is hereby appropriated, out of any money in the ei 
not otherwise ‘appropriated - in addition ‘to'the amount ‘appropriated in ‘section - 


two, the: ‘sum of one hundred ‘thousand ‘dollars, or :so:much thereof as-:may be é 


necessary, to pay for the lands granted: to the State. of Montana, and for lands - 


reserved. for agency and: school purposes, at: the rate of one: dollar and twenty- aa 
. five cents per acre; also the sum of one hundred thousand dollars, or so much 


thereof as may be necessary, to be immediately available, to enable the Secre-. 


: tary of the Interior: to. survey, ‘allot, : ‘elassify, ‘and appraise the lands in said 
reservation as -provided-herein ;-and-also to defray the expense of the appraise- 


ment and survey of town sites, the latter sums to be. reimbursable ‘out of the 


-funds arising from the sales.of. said ‘lands.. 


Approved, mays 30, 1908 aoe Stat., O08 )+ 
OPENING OF EXCLUDED NEBRASKA NATIONAL FOREST LANDS, 
By THE ‘PREswEnr OF THE ‘Unrrep, Sraras OF AMERICA. 
| A PROCLAMATION. — 


"Wikeress oe Picait on March first, nineteen ianidied and thir. 7 
teen, made and issued ‘a Proclamation providing: that certain lands 


- indicated upon a diagram thereto attached:and forming a. part thereof 


shall be excluded from the Nebraska National Forest within the State - 


of Nebraska, to’ take: effect. ‘October first, nineteen. hundred and thir- 


“t teen; and 


Whereas it appears: that the siblie ea rile ‘be: erence: 7 revok- 


ne said Proclamation and ‘excluding the lands thereby affected in a 
‘manner authorized by the act approves ec aes thirtieth, nineteen be 
| See and. thirteen; _ | : 
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‘Now, therefore; I, Wooden Wilson, eereee of the United States — 
of America, do proclaim and make known that the said Proclamation 
of March first, nineteen hundred and thirteen, is her eby revoked and 
annulled and declared to be of no effect, and that in virtue of the 
authority in me vested by the act of. Congress approved June fourth, 
eighteen hundred and ninety-seven, entitled “An act making appro- 
priations for sundry civil expenses of the government for the fiscal 
year ending June thirtieth, eighteen hundred: and ninety-eight, and 
for other purposes,” the areas indicated as eliminations on the dia- 
gram attached to and forming a part of said Proclamation of March 
first, nineteen hundred and thirteen, shall be excluded from the 
| Nebraska National Forest to take effect, October first, nineteen hun-. 
_ dred and thirteen; — 7 : 3 
_ And I do further proclaim and make known ne in my ee. 
it is proper and necessary in the interest of equal opportunity and- 

good administration that for.the period of ninety days from and in- 
cluding October first, nineteen hundred and thirteen, the public lands — 


“not otherwise wihidea wii or reserved, and to which there 1s now no. 


| valid, subsisting right, to be excluded: from the Nebraska National 
Forest by this Proclamation, shall, during such period and in the man- » 


~— ner hereinafter provided, be ‘ispoaed of to actual settlers. only under 
_ the provisions of the homestead laws as amended by the act of April 


twenty-eighth, nineteen hundred and four (83 Stat., 547), and acts 
amendatory thereof, and pursuant to the authority conferred on me 
 -by the aforesaid act of September thirtieth, nineteen hundred and 
_. thirteen, I do hereby direct and provide that such lands shall, from 
and including October first, nineteen hundred and thirteen, ant until 
and including December twenty-ninth, nineteen hundred and thirteen, 


be entered, settled upon and oceupied ‘In the Rome, manner and io 


not eee 
1. All persons qualified to ask homestead: entry for. said lands 


under said act of April. twenty-eighth, nineteen hundred and ey 
and acts amendatory thereof, may, on and after October thirteenth, 


nineteen hundred and thirteen, and prior to and including October? 


twenty-fifth, nineteen hundred and thirteen, but not thereafter, pre- 
sent tc James W. Witten, Superintendent. of the Opening, in person ~ 
~ or to someone designated by him, at any. of the cities of North Platte, 
Broken Bow or Valentine, Nebraska, sealed envelopes containing 
their applications for registration to enter the lands in the former — 


ee ‘Fort Niobrara Military Reservation.in Nebraska, and all such appli- 


cations shall be treated as and shall have the effect of applications to 
enter the lands hereby excluded from the Nebraska National Forest, 
and all persons who apply to enter lands. within the. former E Fort 

_ Niobrara Military Reservation, and who comply with the rules and 
_— regulations that have heretofore been. Banas, or aay: hereafter, be ie 
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Pecenied by the Secretary of the Interior for. the disposition of the 7 = 
said lands in the former Fort Niobrara Military Reservation, and . 
who draw numbers entitling them to make entry of the said lands in ~ 


_ the former Fort Niobrara Military Reservation, may elect to enter the 
lands to be excluded October first, nineteen hundred and thirteen, : from 
the Nebraska National Forest, aad they shall, if properly qualified, be 

entitled to enter such lands in the. order in which their applications _ 


-- to enter the lands within the former Fort Niobrara Military Reserva- = 
tion shall have been drawn and numbered: Provided, That no such . 


person’ shall be required to make entry of the lands. to be excluded” 


from the Nebraska National Forest, but all those who do so elect and _ 7 
enter such lands under such drawing shall waive their rights to there- 
after enter under such drawing the lands in the former Fort Niobrara — 


Military Reservation, the purpose being to extend. the privilege of 
entry. gained by the drawing to either the former Fort Niobrara 


Military Reservation or the Nebraska National Forest exclusion, but. ~ 


to limit the right under. the drawing to one right of entry: And 


-. Provided Further, That no formal notice of election to enter the . 


Nebraska National Forest lands. shall be required. and no waiver of 
right to enter the lands within the former Fort Niobrara Military 
_ Reservation be exacted, the entry of one ettecting a waiver of right 
to enter the other under the drawing. — 3 

2. No. envelope shall contain more os one » application for: regis- 


tration or any paper other than the.application.. Proof of naturaliza- 


~ tion and of military service and other proof required (as in case of 
second homestead entries) will be exacted before the entry is allowed, 
but should not accompany the application for registration, and no - 
person. can present more than one application in his own behalf and 


one as the agent for a soldier or sailor, or for the widow: or minor | 


orphan children of a soldier or sailor, as hereinafter. provided. 


8. Each application for registration must.be on a blank form. pre- 7 a 


led by. the: Superintendent. and show the applicant’s name, post 


| ; office’ address, ‘age, height and weight, and. be. sworn. to by. him at 7 . a 
North Platte, Broken Bow or Valentine, Nebraska, before some oo “ee 


public designated by the Superintendent and not otherwise. es 
4, Persons who were honorably discharged after ninety days’ serv- : 


ice in the Army, Navy or Marine Corps ‘of the United States during. - 
the War of the: Rebellion, the Spanish- American War, or the Philip- a 


pine Insurrection, or: their. widows or minor orphan children, may ~ 


make their applications for. registration either. in person or through. or 


their duly. appointed agents, but no person can act as agent for more — 


than one such applicant, and all applications presented. by agents — ee 


~ must be signed and sworn to by them at one of the places named and 
_in the same manner in which other. applicants: are oo to swear. 
to and. po their applications. | - - 
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5. Beginning’ at ten o’clock, a. m., on October twenty-eight, nine- 
teen hiindred and thirteen, at the said city of North Platte, Nebraska, | 
and continuing thereafter from day to day, Sundays excepted, as long 
as may be necessary, there shall be impartially taken and ‘selected 
indiscriminately from the whole number of envelopes so: presented _ 
_ such number thereof as may be necessary to carry into effect the pro- 
‘visions of this Proclamation, ‘and the applications for registration 
‘contained in the erivelopés so ‘Selected shall, when correct in form‘and 
execution, be numbered serially ‘in the order in which they ‘are 
selected, beginning with number one, and the numbers thus. ‘assigned — 
shall ix and control the order in which the persons named therein 


Thay make entry after the lands shall become subject to entry. 


6. A list of the successful: applicants showing the number assigned - 
to each ‘of them will be conspicuously posted and furnished to the ~ 
‘press for publication as a matter of news and a proper notice willbe © 
promptly mailed to each: person to whom | a arate is assigned, | In- 
tion in ‘the ‘event: Re elects to anter’ the land iors by this Procla- - 
‘mation, and advising him that‘if he prefers to enter the lands within 
the fotmer E Fort Niobrara Military Reservation and fails to appear 
at the time ‘and ‘place designated to make his selection for the lands 
to be excluded by this Proclamation from the Nebraska National 
‘Forest, a further notice will be given him of his right to enter the 
-Jands within: the former Fort Niobrara Military. Reservation on or 
‘after April first, nineteen hundred and fourteen. — | 
7. Beginning ‘at nine o’clock, a. m., on November sevériteenth, 

_ nineteen hundred and thirteen, at the place to be fixed by the ‘Seere- | 
tary of the ‘Interior and continuing thereafter until all the numbers 
drawn “are called as hereinafter provided for, persons holding: num- 
bers assigned to them under’ the drawing: for the lands in' the former 
“Fort ‘Niobrara Military Reservation, which ‘shall constitute their » 


‘right’to make entries for the lands to be excluded October first, nine- 


‘teen hundred and thirteen, by this Proclamation from the Nebraska 
- National Forest, will’ be’ permitied to aeenee ‘in the roene 
manner, the tracts desired : | 
‘When a person’s name is called he must ‘at once select the tract he 


- desirés to enter and will be allowed ten days following date of selec- 


“tion to complete entry at the proper local land office. ‘All entries 


- made under this ‘drawing must, as far as possible, embrace only lands _ 
listed as one tract and no applicant ‘will be: permitted to‘ omit any 


“unentered part of a listed tract’ from his application for the purpdse - 
“of including therein a part of another or different listed tract. An 
applicant may, if he desires to enter less than’ six hundred and’ forty 
acres, apply for any legal subdivision or subdivisions,’ compact in | 
: form, of a sted tract. Where entries have been made for ponent: of 


‘ 


DECISIONS RELATING TO THE PUBLIC ‘LANDS. 281 


listed ‘tracts the fractions remaining may ‘be embraced in a single 


entry, if it conforms to the requirement of the act of April twenty- 


eighth, nineteen hundred and four:. During the said period often 


days'the-applicant ‘must file his homestead application at the proper 


~~ local land. office, accompanying the same with the proper filing fees 

and commissions. In case of declaratory. statements allowable under 

- this Proclamation the filing fees must be paid within the ten days 
following date of selection, the party having six months after filing 


within which to complete entry. Soldiers or sailors, or their widows 


or minor orphan children, making homestead entry of these lands — 

‘must make payment of fees and commissions as‘is ‘required of other. __ 
entrymen. No person can select more than one tract, or present more = 
than one ‘application to:enteér, or file more than one declaratory: state- oo 


ment'in his own behalf. : 
8. If any person fails to designate ie tract he renee to enter on 


the date assigned: to him ‘for that purpose, or if, haying made such - 


designation, he fails.to perfect it by making entry or filing and pay-. 
ments, as above provided, or if he presents more than one: ‘application 
for registration, or presents an application in‘any other than his true 
| name, he will forfeit his right to make entry: or filing under the draw- 
ing fixing the order of entry under this Proclamation. | | 

9. Persons having valid, subsisting rights to enter any. portion e 
the‘lands in that. part'6f the Nebraska National Forest to be excluded 
October first, nineteen hundred and thirteen under this Proclamation, 
and those who have preferential rights to make additional entries 
within such areas under the provisions of the second section of the 
-act-of April twenty-eighth, nineteen hundred and four (33 Stat., 547), 
may file their applications on or after October first, nineteen: handied 
and thirteen, and should make such applications as promptly after 
- such date as they can ‘conveniently do'so. Such applications will be 


. received bythe Register and Receiver of the proper local land office 


and at once forwarded ‘to the Commissioner of the General : Land 


‘Office ‘with ‘their recommendations: ‘Proper notation shall be-made — 
on the records of: the local land offices of the receipt of such applica- 
tions, but no such’ application shall be placed of record except upon 


the order of the Commissioner of the General Land Office... An. appli- e 


- cation-to enter by one claiming the right under the drawing provided 
for i in this Proclamation including land previously applied for but 


- 'priorto the disposition of such prior application will: be suspended = 
and the applicant notified of the conflict and that he sa ‘within ten eS 


days, enter:another'and different: tract. or 
10. None of the lands opened under this Pade oe shall nas 


“gubject to’ settlement and entry prior to nine-o’clock, a.m.,on:Decem- 


- ber- thirtieth, nineteen hundred and: thirteen, except in the! manner 
“prescribed. herein, and all persons are admonished not to: make:any 
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shilenashe prior to that hour on arene not covered by entries or filings 
made by them under. this Proclamation. At nine o’clock, a. m., on™ 
December thirtieth, nineteen hundred and thirteen, all of the lands - 
opened under this Proclamation not otherwise withdrawn or reserved 
and which have not been entered or filéd upon in the manner herein © 
. provided will become subject to settlement and entry under the pro- 


7 _ visions of the land laws applicable thereto. 


oll. The Secretary of. the Interior shall make ca prescribe wach 


rules and regulations | as may be necessary and proper to carry this 7 


Proclamation into full force and effect. 
In witness whereof, I have hereunto set my hand. and: caused the 
seal of the United. Sistcs to be affixed. | 


Done at the City. of Washington ‘iis: thirtieth Gan of ct 


- September, in the year of our Lord one thousand nine 
hundred and thirteen, and of the Independence of the | 
- United States the one hundred and thirty-eighth. 

| Wooprow Witsow., 


[oma ts, 


a Bya the Presidente 7 7 oe . * _ | 
W. J. Bara | - 7. 
- epee a State. 


——— - 


OPENING OF LANDS IN FORMER FORT NIOBRARA MILITARY 
| x RESERVATION. | 7 | 


REGULATIONS. 


7 Resulatinae of J aly 25, (1913, as amended October 4, 1913, in conformity 
. with the President’s proclamation of pep reniber 30, 1913. 


‘DErarrMent OF THE. Lwrerior, - - 2 
| Washington, D.C., October 4, 1913. 


Tom Commissioner or THE GENERAL Lanp OFrice. | 
Sir: Pursuant to the act of Congress approved J anuary 27,1918 © 
(37 Stat., 651), and under the provisions of the proclamation of the ~ 


am President dated September 30, 1913 (42:L. D., 277), excluding certain 


; lands from the Nebraska. National Forest, Nebraska, on October. 1, — 
1918, it is hereby directed that the lands mentioned in said. act which — 
are ee reserved or otherwise disposed of be opened to entry and — 


—. settlement and be entered and settled apon in the. following manner. - : 


and not otherwise: : - 
1. All persons qualified to an entry tide the oa provisions 


« of the homestead laws or the act of April 28, 1904. (33 Stat., 547), as 


amended, may, on and after October 18, 1913, and prior to and 


_ including October 25, 1913, but not thereafter, present to James W. 
pen superintendent of the > Opening, mn a or to some per- 


| ‘DECISIONS RELATING TO THE PUBLIC. LANDS, 283 | 


: eo designated by him, at Broken Bow, North Platte: or Valentine, 
Nebraska, sealed envelopes containing their applications for registra- 
tion, but no envelope must contain more than one application, and — 


-- no person can present more than one application 1 in his own behalf o. 
-- and one as agent fora soldier or oe or for the’ widow or minor | 


7 | orphan child of a soldier or sailor... 


9. Each application. for registration must ae ona ‘blank Gorn pre 


scribed by the superintendent, and show the applicant’s name, post- 


a _ office address, age, height, and weight, and be sworn to by him at. 
Broken Bow, North Platte, or Valentine, Nebraska, before some no- — 


_tary public designated by the superintendent for that purpose. : 
_ 8. No notary public shall be designated for the purpose of ad- 
| ministering. oaths to applicants for registration who was not ‘ap- - 
pointed prior to August 1, 1913, and on that date a resident. of the — 
county in. which he. shall act, and the superintendent is hereby 
authorized and directed to prescribe such plans, rules, and regula- 


tions governing the action of such notaries. public; and 1 In. relation to. 


the registration, as may in his judgment be necessary. . ae. 

4. Envelopes used.in presenting applications for ceseteation chodla 
‘be 384 inches wide and 6 inches long, and they must all be plainly 
addressed to “James W. Witten, superintendent, and the words _ 
“ Registration Application ” must be, plainly: written or ale across — 
the front and at the left end of the envelope. | 

5. Blank forms.of application for registration sacl adtivessed: en- 
velopes to be used in presenting applications will be furnished to 
each applicant by the superintendent. through the notaries public 
before whom the applicants are sworn. Blank powers. -of attorney, 
to be used by soldiers or sailors or their widows or minor orphan 
children in the appointment of agents, may be obtained from the 
superintendent at. Washington, D. C., prior to October 10, 1918, ‘and 


~~ after that date from him at. North Platte, Nebraska. 


_ 6. No envelope should contain more than one. ‘application for me 

istration or contain any other paper than the application. Proof 
_of naturalization and of military service and: other proof required 7 
- (as in case of second homestead entries) will be exacted before the — 

entry is allowed, but pases not accompany the. pplication for. as 

istration. — | 

 %. Method of receiving Ria handling ap ations =e goon as ee 

; superintendent. of. the opening receives an envelope: addressed to 


oe _him with the words “Registration Application” indorsed thereon 


he will (if such envelope bears no distinctive marks or words indi- 
cating: the name of the person by whom it was: presented ) deposit 
it in a metal can set apart for the reception of such envelopes. The 


eans used for this.purpose must be so constructed as to prevent.en- 


a ~_ velopes deposited therein from being removed. therefrom -without 
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detection, and they must be safely guarded by representatives of the — 
_ Government ‘until they are ‘publicly opened on the day when the 
selections authorized by the proclamation are to be made. ‘All en- 

-velopes ‘which .show the name of the person by whom they were 
mailed :will be opened as soon-as they ‘are received by the superin- 
tendent, and the epee ata will be returped to the -appli- 
cants, — 

‘8. Persons: aie were ‘Tonos Rischaswol dias 90 days’ service _ 
in the Army, Navy, or Marine Corps of the United States during — 
the War of the Rebellion, the Spanish-American War, or the Philip- 
pine insurrection, or their widows or minor orphan children, may 


make their applications for registration either in person. or through — 


their: duly ‘appointed agents, but:no person can act as. agent for more 
than one ‘such applicant, and all applications presented by agents 
must be signed and sworn to by them at one of the places named 
-and in ‘the same manner in :which other applicants are he uate to 
-swear to and ‘present ‘their ° applications. = 
9, Beginning ‘at 10 o’clock:a.m. on October 28, 1918, at ths. ay of 

North Platte, ‘and continuing thereafter from. day to day, Sundays 
excepted, the cans containing the applications will-be publicly opened, 
-and after the envelopes therein have been thoroughly mixed and dis- 
tributed “there shall be impartially taken ‘and ‘selected indiscrimi- | 
nately from the whole number of envelopes so presented such number . 
thereof'as may be necessary to carry into effect-the provisions of these 
regulations; and the applications for registration contained in the. 
envelopes ‘soselected shall, when correct in form and execution, be 
numbered serially in the order in which they are selected, beginning , 
with No. 1,.and the number thus assigned shall fix and control the. 
order in ‘arhich the persons named therein may make entry after the 
lands shall become subject: to entry. 

10. A list of the -suecessful applicants, sigwne the amber as- 
signed to each of them, will be conspicuously ‘posted and furnished 
to the press for publication as a matter of news, and a proper notice - 
will -be promptly. mailed to each Peres to whom a number is — 

“assigned. 
11, Numbers: cit be uaioneh és a siiicient aneaher of persons to 
_ induce the entry of all the lands subject to entry under these regula- _ 
tions as amended. The applications ‘for registration presented by — 


‘persons to whom numbers are not assigned will be carefully arranged 


‘and inspected, and if it is found that any person has presented more 
than one application for registration in his own behalf.and one‘appli- 
cation as-agent, or presented his own application in any other than 
his true name, or-in any other manner than that directed by these — 
regulations, -he will :be denied the Tight to make: inna under . — 
number assigned | hun. | 


~~ 
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sie When an appligation for registration. has. been Biel and. | 


_ numbered. the name, and address of the applicant, and the number. — 
assigned him. will be publicly announced, and the. AEE anes will, be, = 
filed in the order in which it was numbered. : 


18. All selected . applications which are not correct in, form. ae ak 
- execution will be stamped “ Rejected—Imperfectly executed,’ ie and 


filed in the order in which they were rejected... 7 
14. Notices of numbers. assigned. will be promptly mailed to all 
persons to whom they are assigned and to the agents in cases where | 


numbers. are assigned to soldiers who registered by. agents, at the = 
post-office address given in their applications for registration, but, — 


‘no notice whatever will ae sent to persons to whom. numbers. are not . 
assigned. : 
15. Time and method of malsing re or flings aaa pat ee ea?” 
Persons who. receive notice of their. right to make entry must select ; 
and enter the tracts. they- desire, a as follows: | - 
Beginning. April 1, 1914, and continuing ther tee anil, all. iis 
numbers assigned. ade the drawing provided for herein are called, . 
persons holding numbers entitling them to make entry or filing must 
appear on the date and at the place prescribed i in the notice that will 


be given them. on. or about March 1, 1914. All entries. made. under - | 


the provisions of the act approved April 98, 1904 (33 Stat. , 547), and. 
acts amendatory, must, as far as possible, aubacs only lands listed: 
as one tract, and no. applicant, will be permitted to omit any. unen- 
‘tered. part of a listed tract from his application for the. purpose. 
‘of including therein a part of another or different listed tract. An. 
applicant may, if he desires to. enter less than. 640 acres, apply for. 


any legal subdivision or subdivisions, compact in form, of a listed 


tract. Where entries have been made for portions of listed tracts,’ 
the fractions. remaining may be embraced.in.a single entry, if it con-__ 
forms to the requirement. of the act of April 28, 1904. When a per- 
son’s name is called he must at once select. the tract he desires. to enter. 
and will be allowed 10 days. following date of selection to complete 


entry at the proper local land office. During that period of 10.days | 


‘he must file his homestead application at the proper local land office, : 
- accompanying the same with the usual filing fees and commissions 


and in addition thereto one-third of the appraised value of the tract 


selected, if the. tract. selected has been appraised. To save. expense. — 
incident to an additional trip to the land and to return to the local 

land. office, he may, following his selection, execute his. homestead 
. application for the tract selected within-the proper land district. and 
file same in the proper local land office, where it will be held awaiting — 
the necessary payments. In that event the payment must bé made © 


. within the 10 days following. date of selection. Payments can be — 7 


made only in cash or by certified check on National and State banks : 7 
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and ae companies ‘qhich can be cashed without. Boat to iis lene 
ernment, or by post-office mony orders made payable to the receiver 
of the proper local land office. These payments may be made in. per- 
son, through the mails, or any other means or agency desired, but the © 
- applicant assumes all responsibility in the matter. He must see 
. that the payments: reach the local office within the 10 days allowed, 

and where failure occurs in any instance where the application fae 
been filed in the local office without payment, as herein provided _ 
for, the application will stand rejected without further action on the 
_ part of the local officers. In the case of declaratory statements, al- _ 
—lowable under this opening, the same course may be pursued, except 
- that the filing fees must be paid within the 10 days following date of 


-- gelection, the party having six months after filing within which to. 
complete entry. Soldiers or sailors or their widows or minor orphan oe 


- children making homestead entry of these lands must make payments 
of fees and commissions and purchase money as is required of other 
-entrymen. All. persons. making homestead. entry of these lands, 
which have been appraised, must pay the remiaining two-thirds of | 
_ the purchase money in two equal installments. These payments will 


. become due at the end of two and three years after the date of entry. 


_ Entries of these lands will not be subject to commutation. If any 
entryman fails to make any payment when it becomes due, all his 
-former payments will be forfeited and his entry will be canceled. 


All entries must, as far as possible, embrace only lands listed as one - 


tract, where the lands have been appraised, and-no applicant. will be 


permitted to omit any unentered part of a listed tract from his appli- 


-eation and include therein, in lieu of the omitted tract, a part of an- 


other or different listed tract; but where a listed tract. embraces less | 


than a quarter section, it andl a part of another and different listed 
tract may be embraced in the same entry. In cases where an appli- 
‘eant desires to enter less than a quarter section, he may apply for any 
_ Jegal subdivision or subdivisions of a listed tract, and where a part 

of a listed tract has been. entered the remaining part and-a part of 
another adjacent listed tract may be embraced jn the same entry. _ 
16. If any person who has been assigned a number éntitling him > 

to make entry fails to appear and make his: selection when the num- 
ber assigned him is reached and his name is called, his right to select 
will be passed until after all other applicants assigned: for that day 


2 have been disposed of, when he will be afforded another opportunity 
_. to make his: selection on that day. If any person fails to make his 


selection on the date assigned him for that purpose, or if having 
made a selection fails to perfect it by making entry or filing and 
payments as ‘above provided, he will be deemed to have abandoned . 
his right to make entry prior to June 1, 1914, but will not thereby 
exhaust his homestead rights, All of said lands which are not 
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fenioted findes these regulations prior to June 1, 1914, will on that 


date become subject. to entry ee the said act of Congress by any. oe 


| qualified person. 


‘17. If any person hold a aniibet dies wee the as on iil * 


-_ hei is required to make entry, his widow, or any one of his heirs, may 


- appear and make a selection, in her or his own individual right, under a 


: his number on that. date, and thereafter make entry within 10 days. 


18. Proof required at time of filing—At the time of appearing to 


- make éntry each applicant must by affidavit show his qualifications 

_ to make the entry applied for. If an applicant files a: soldier’s 
declaratory statement, either in person or by agent, he must: furnish 

evidence of military service and honorable discharge. All foreign- 
born persons must furnish either the original or proper. certified 
copies of their declaration of intention to become citizens or the 
original or proper certified copies of the order of the court admitting: 


them to full citizenship. If persons‘who were not born in the United | o 


States claim citizenship: through their fathers’ naturalization while | 
they. were under 21 years of age, they must furnish a proper certified — 
copy of the order of the court admitting their fathers to. full citizen- 
ship and evidence of their minority at that time. 

19. Applicants will not be required to swear that bliey have seen” 
- or examined the land before making application, to enter, and the 
. usual nonmineral and nonsaline affidavits will not. be required with 


applications to enter made prior to June 1, 1914, but evidence of the — | 


- nonmineral and nonsaline character of aie: lands entered before that 3 
date must. “e furnished by the entrymen: before their final .proots are 


‘accepted. 


20. Proceedings on “ponbests ye pploat one bh shenons filed | 
prior to June 30, 1914, to contest entries allowed for these lands will 


be immediately forwarded to the General Land Office, where they | 


will be at once carefully examined and forwarded to the Secretary 


_ of the Interior. with proper recommendations, when the matter will ;, . 
be promptly decided; and this regulation will supersede during the 
_ period between PS 1 and June 30, 1914, all existing rules of prac- 


| ~ tice or regulations relative to contests, in so far as they: affect’ entries - 
_ of these lands. The procedure relative to the presentation, amend- 


ment, allowance, and rejection of applications to file soldiers’. declara- - 


_ tory statements and applications to enter these lands will be. con- 
trolled by existing regulations and rules. of practice. 


— Oi. All applications to enter’ lands in the former Fort Niobrara, | 33 


_ Military Reservation will be treated as and have the effect of appli- 
cations to enter the lands excluded October 1, 1918, from the Ne-_ 


braska National Forest, and all persons drawing numbers éntitling = 


them to enter lands in said former military reservation shall have - 


the privilege of: come to enter either the. corner Fort ‘Niobrara es 
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lands « or the lands aeeluded from the Nebraska, National F orest, and, , 
if, properly: qualified shall be entitled to enter-such lands under. regu- © 
lations to be hereafter prescribed therefor in the order in which. their 
applications to enter lands in the former Fort: Niobrara Military 
_ Reservation shall have been. drawn and numbered. Those drawing 
‘numbers entitling them to enter the former Fort Niobrara lands will. 
be informed of the time and place at which they must appear to 
make their selections-in case they elect to enter the lands excluded 
_ from the Nebraska National Forest. No such person is.required to | 
make entry of the lands excluded from the Nebraska National 
Forest, but all those who do so elect and enter such lands will thereby... 

. waive their rights to enter lands in the former Fort Niobrara Mili- 
tary: Reservation. No formal notice of-election to enter the Nebraska 
National Forest lands shall be required and no waiver of right to 


enter the lands within the former Fort Niobrara Military Reserva-~ . 


tion shall be exacted, the.entry of one effecting a waiver of right to 
enter the other ander the drawing. _ Persons who. do not enter under. 
the. numbers. assigned them the lands excluded from the Nebraska. 
National Forest will be notified in the manner provided in Sec. 15 of 
their right to enter the lands within the former Fort Niobrara, Mili- 


a tary Reservation. © 


Respectfully, ; 7 - = 7 Anprmus A. Jonns, “a 
a , ae » ened Seoretary 


| DISPOSITION OF LANDS EXCLUDED FROM NEBRASKA NATIONAL a 
FOREST BY PROCLAMATION OF SEPTEMBER 30, 1913. 0 


- Recurations. 


DEPARTMENT OF THE LyreRror, | 
Washington, October Ay 1913. 


| The Goisaeneee oF THE GENERAL Lanp OFFIcn. | 

Sir: In conformity with the proclamation of the ‘President made - 
and issued September 30, 1913 [42 L. D., 277], under the authority of 
the act of Congress approved September 30, 1913, it is hereby directed 
that the public lands not otherwise withdrawn or reserved, and to — 
which on September 30, 1913, there was no valid, subsisting right, 
excluded ‘October 1, 1918, from the Nebraska National Forest, Ne-. 
braska, by the aforesaid proclamation of the President, shall, from 


- and evel October 1, 1918, and until and including Dacember | 


29, 1918, be entered, settled upon, and occupied by actual settlers. 
only under the provisions of the homestead laws, as amended by the 
act of April 28, 1904 (33 Stat., 547), and acts: amendatory, i in. the 
following manner, and not iileroise: 7 | 

1. Beginning at 9 o’clock a. m. on November 17, 1913, at nae 
place to be hereafter fixed by the Secretary of the Tniterior, and con- 


"DECISIONS RELATING TO. THE PUBLIC LANDS, a 289 


tinuing thereafter cat all the Adiabene assigned ‘to applicants ander 
the drawing for. the lands in the former Fort. Niobrara Military 
Reservation, in Nebraska, are called, persons holding numbers en- 
titling them to enter ander such Arawak. which, shall constitute 


their ‘tight to make entries for the lands excluded October 1,1918, 9 
_. from the-Nebraska National Forest, and who are qualified to make 
_. homestead entry for said lands under the act approved April 28, 


es 1904 (33 Stat., 547), and acts amendatory, will be permitted to eee a 


hate in the following manner the tracts desired in the area SO ex- 
cluded from the Nebraska National Forest: - | - 
_. When a person’s name is called he must at once sleek ae on her 7 

desires to enter and will be allowed 10 days following the date ort 
| selection to complete entry at the proper local land office. AI en-_ 
tries made under this drawing must, as far as possible, embrace only 
lands listed as one tract. and. no. applicant will be permitted to omit 
any unentered part of a listed tract from his application for the 
purpose of including therein a part of another or different listed 
tract. An applicant may, if he desires to enter less than 640 acres, 
apply for any legal subdivision or subdivisions, ‘compact in form, of 
a listed. tract. Where entries have been. made. for portions of listed 
tracts, the fractions remaining may. be embraced i in a single entry, 
if it conforms to the requirement of the act of April 28, 1904, and 
~ acts amendatory. During the said period of 10 days the applicant 
| must file his’ homestead application at the proper local land office, 
accompanying the same with the proper filing fees and commissions, 


In case of. declaratory statements allowable under these regulations, — 


the filing fees. must be paid. within ‘the 10 days following the’date — 
_of selection, the party having S1xX months after filing within which 

to complete entry. Soldiers or sailors, or their widows or minor 
orphan children, making homestead entry of these lands must make 


_ “payment of fees and commissions as 1S required of other entrymen. fs 


No ‘person can select more than one tract. or file n more than o one ® declar- | 
atory statement in his-own. behalf. “nee .,.8 : 


2. Tf any person fails to. designate’ the tract. he docites to enter on = 


“ the- date assigned to him for that purpose,.or if, having made desig- | 


- nation, he fails to perfect it by making entry or filing and payments, : 
as above provided, or-if he presents more than one application for 


registration, or presents an application in any other than his true 


_ name, he will forfeit. his right to make entry or filing under the - 
ae drawing fixing the order of entry under these regulations, oo 
8. Tf any person who. has been assigned. a number entitling him. a 


| : 1 make entry fails to appear and make his selection when thenum- = | 


~ ber assigned, him is reached and his name is called, his. right. to-select 


i will be passed until after all other applicants assigned: for that day | 
oY have been disposed of, when he will be afforded another opportimity 
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| to. make his selection on that day. Any person failing to make ifs , 
selection on the date assigned will be deeméd to have abandoned his. 
right to make entry for the lands excluded from the Nebraska Na- 


~ tional Forest prior to December 30, 1913, but will not by such failure 24 


lose his right to thereafter enter the lands within the former Fort 


Niobrara Military een or "otherwise exhaust his homestead a 


rights. | | 
4. If any person Beiaine a number dies before the Aste on which 
he is required to make entry, his widow or any one of his heirs may — 
appear and make a selection in her or his own individual right under- 
his number on that date, and thereafter make entry within 10 days. . 4 
5. Proof required at the time of filing —At the time of appearing 
to make entry each applicant must, by affidavit, show his qualifications 
to make the entry applied for. ie an applicant files a soldier’s de: 
 claratory statement, either in person or by agent, he must furnish 
evidence of military service and honorable discharge. All foreign- 
— born persons must furnish either the original or properly certified 
copies of their declarations of intention to become citizens, or the 
original or properly certified copies of the order of court admitting 
them to full citizenship. If persons who were not born in the United 
States claim citizenship through their fathers’ naturalization while 
they were under 21 years of age, they must furnish a properly certi- 
- fied copy of the order of the court admitting their fathers to full 
citizenship and the evidence of their minority at that time. | 
6. Applicants will not be required to swear that they have seen or 
examined the land before making application to enter, and the usual 
nonmineral and nonsaline affidavits will not be required with appli- 
cations to enter made prior to December 30, 1913, but evidence of 
the nonmineral and nonsaline character of the land entered before 
that date must pe furnished by the entrymen before their final proofs 
are accepted. — : 7 
. Pr oe on bates. and. Aeinied applications. When the ~ 
register and receiver of the land office at which these lands will be-. 
come subject to entry for any reason ‘reject the application of any 
_ person claiming the right to make entry under any number assigned — 
. him, they will at once advise him of the rejection and of his right’ 
of appoul, and further action: thereon shall be controlled by. od fol. 
lowing rules and not otherwise: | 
(a) Applications either to file soldiers’ declaratory statements oa 


.to make homestead entries of these lands must, on presentation in 
accordance with these regulatiotis, be at once accepted, rejected, or 
suspended, but the local land officers may, in their discretion, permit a 
“amendment of defective applications during the day only on which 


- they. § are ee If properly. amended on | the - same. day, entry 7 
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may = permitted Mee the numbers for the day have been exhausted 
in their numerical order. 

| .(b) No appeal to the General Land Office will be Siowed or con- 
sidered unless taken within one day (Sundays xed) after the . 


a enon of the application. 


(ce) After the rejection of an application, whether an appeal be. : 
taken or not, the land will continue to be subject to entry as before, 


excepting that any subsequent applicant for the same land must be 7 


informed of the prior rejected application and that his application | 
will be: ‘suspended and held s | Babject to > the disposition of the POE a 
7 application. | 


(@) When an appeal ; 1s jeakeen the papers will be immediately for- tak 


warded to the General Land Office, where they will at once be. care- 
fully examined and forwarded to tue Secretary of. the Interior with | 
_ appropriate crepes when ue matter will be promptly | 
decided and closed. 

(e) Applications filed prior to aDeeinbar 30, 1913, to coritest en- 
tries allowed for these lands will also be immediately forwarded to 
the General Land Office, where they will at once be carefully exam- 
ined and forwarded to the Secretary of the Interior with proper 
recommendations, when the matter will be promptly decided. 

(f) These regulations will supersede during the period between 
October 1, 1913, and December 29, 1918, both dates inclusive, any 
rule of practice | or other pomulation governing the disposition of 
applications with which they may be in conflict in so far as they - 
relate to the lands affected. by these regulations, and will apply to all | 
appeals taken from actions of local officers during oat pee affect | 
ing any oftheseland. = _ 
8. Persons. having valid, areas rights to onion any portion of 2 


the land. excluded ‘October 1, 1918, from the Nebraska National .— 2 
Forest and those who. have. preferential rights to.make additional 
entries within such areas under the provisions of the second section | 


of the act of April 28, 1904, may file their’ applications on or before. 
December 29, 1913, and’ all such parties are requested to promptly 


file their applications. Such applications will be received ‘by the | a 
register and receiver of the proper local land office and at once for- 
warded to the Commissioner of the General Land Office with their — 


~ recommendations. Proper notation shall be made on the records of ° 
the local land office of the receipt of such applications, but no such 


application shall be placed of record except upon. the order of the 


Commissioner of the General. Land Office. An application to enter 
by one-claiming the right. under the drawing provided. for in these | 


- | : regulations, including the land previously applied for, but. prior tothe 
_ isposition of such prior application, will ‘be suspended and the apphi- : 
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cant notified of the conflict and that iis may, within one rice appeal - 
- from such adverse action, or within ten days enter another and dif- — 
ferent tract. None of the lands opened under these regulations shall _ 
become subject to settlement and entry prior to 9 o’clock a. m., on. | 
December 30, 1913, except in the manner prescribed herein, and all 
persons are admonished not.to make any settlement prior to that hour — 
on lands not covered by entries or filings made under these regula- — 
tions. At 9 o’clock a. m., on December 30, 1918, all of the lands | 
excluded from the Nebraska National Forest on October 1, 1913, not . 
| otherwise withdrawn or reserved, and which have not. een: entered | 
or filed upon in the manner herein provided, will become subject to 
_ settlement. and entry under the provisions of the Jand laws applicable 
thereto. — | 
9. The regulations of J aie 25, 1913, as es day amended: for the | 


opening of the lands: within the ee Fort Niobrara Military Res- 


; ervation, In so. far as. they. are apphoable, are oe and made a. 
part hereof. i : r 
Respectfully, ee oe ae eee at 
Anprigus. A. JONES, © 
— | _ Acting Secretary. 
ROSEBUD INDIAN LANDS—TRIPP COUNTY, 8, D. 
we | Reevnations. | 


DmpaRtMENT oF THE INTERIOR, 
| Washington, July #6, ‘1913. 
. Tar Coicittssronim’o OF THE Gun ERAL Lani Orrice, 

Sir: It is directed that all that part of the oscbaid Thdian 
Reservation in Tripp County,. South Dakota; opened to settlement 
and entry by the act of March 2, 1907 (34 Stat., 1230), which 
had not been disposed of on April 1, 1913, will be offered for sale | 
at public auction at not less than $2. 50 per acre, for cash, at the town 
of Gregory, in the State of South Dakota, under the supervision of 
James W. Witten, Superintendent of the Opening and Sale of In- 
dian Lands, beginning on October 8, 1913, and continuing there- 
after. from day to day, Sundays excepted, SO long as may be neces- — 
7 BOTY to the offering of all of said lands. 4 
2, Area in which lands will be offered. Al ‘contiguous. quarter-— 
‘quarter sections or fractional lots situated in the same technical 
| quarter-section or otherwise conveniently situated: will be listed as 
one tract and offered for sale.at the same time. ek 

3. Qualifications and restrictions. Purchasers. will not be required - 


to. show any qualifications as to age, citizenship, or otherwise, and 
no person will be required to reside upon or. epee yo. or cultivate eo 


| lands:sold fo him. 
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4, Bids by agents, ete. Bids and payments may be made athe 
“thrash. agents or in person, but no bid of less than $2.50 per acre 
from the first bidder on any tract, or of less than $0.10 an-acre more> 


than the last highest bid, after he first bid has been. made, will . | 


be considered or accepted ; and no bids can be made through the mails » 
or at any time or place other than the time and place at. which said | 
tracts are offered for sale. | 


+5, Payments and forfeitures. All sacesetl Bidders’ to tion — 


tracta are awarded must, before 4.80 o’clock p. m., on the day suc- 


- eeeding the date on which awards were made te. them, Sundays — 
_excepted, pay to the receiver of the United States ied office at 


7 Gregory, South Dakota, the full amount bid by them for such 
tracts; and, if any bidder fails to make ‘payment within that time, 


he will not thereafter be permitted 1 to ee for the. tract: or to. bid on as a 


any. other tract. | 
6. Lands re- ‘offered: All tracts. nied to persons ae fail Ai 7 
make payment therefor, and all tracts which shall not be sold 
when first offered because the amount bid therefor is deemed too 
low, will be re- -offered for sale after all of said lands have been once 

offered: or at any other time during the ae which the Superinten- 
dent shall think best. | 3 

7. Combinations in restraint of the os are 6 forbiddén by section 
2375 of the Revised sau of the United. sa which reads as 
follows: = | a 

_Hivery person wie; before 6 or at the time of the publie sale or any of the Jands 


- of the United States, bargains, contracts, or agrees, or attempts to bargain, 
contract, or agree. with any other person, that the last-named. -person shall. not: 


bid upon or -purchase the lands so offered. for. sale, or any parcel thereof, or.who 


by. intimidation, combination, or unfair management, hinders or prevents, or at-. 


tempts to hinder or prevent any. person “from bidding upon or purchasing- any 


tract of land SO offered for sale, shall. be ‘fined not more. than one thousand dol- 
Jars, or imprisoned not more than two years, or both. | . 


Bs Suspension or postponement of sale. If at any — it becomes: 


evident to the Superintendent of the sale that there is a combination ae 
among. bidders, or any other cause which effectually suppresses com- he ee 
petition, or if for any other cause it shall seem best to the Superin- eee 
tendent to do SO, he » may suspend such sale- temporarily or postpone — 


&, it indefinitely ; and, if in his judgment the highest bid offered for | . 


any tract is below its reasonable cash. value, the Superintendent may 
reject all bids then offered and again re-offer the tract. for sale as ee 


herein provided. — : ae 
«9. Fees and commissions. All persons ; purchasing any et ‘said 


lands will be required to pay a commission of two per cent on all 
- payments made by them up to and including $1.25 per acre, but no _ 


commissions: will be collected « on moneys paid in excess of. Ee 25 per 
+ BCre. | | a 


294. _ DECISIONS RELATING TO THE PUBLIC LANDS. 


10. Public notice. The Superintendent will cause neice of the 
time, terms, and place of sale to be. published in a newspaper pub- 
— lished in Norfolk and Omaha, Nebraska, Des Moines and Sioux City, 
Towa, and Sioux Falls and Winner, South Dakota; and he will at 
the close of sale for each day conspicuously post. the description of 
the tracts to be offered on the sollowang day. 2 se 3 

Very ore | | se 2 he Aa eae 3 
a en  farst Assistant Secretary. 


STATE OF ARIZONA. 
| Decided July 26, 1918. 7 | 


Pane “Tiemeres Saaeions Salen OF ARIZONA. 

Section 29 of the act of June 20, 1910, contemplates the payment ie the 
State of Arizona of a fee of $1 to the register and receiver for each final 
location or selection of 160 acres under its grants for university or other 
purposes, but does not convemplars: the payment me the veils of $1 to each 

of such officers. : | 


JONES, First Dusstant Seoretary: 

The State of Arizona appealed from decision of the Cane. 
sioner of the General Land Office cf May 9, 1918, requiring it to 
pay the additional sum of $40 upon its selection, under grant for 
university purposes, made by the act of J une 20, 1910 (36 Stat., 557), 
Phoenix, Arizona. — : 

The selections amount. to an eae of 6. 399. 9 acres. The 
State. of Arizona paid $40 fees to the local land office. — Section 29 
_ of the act of June 20, 1910, supra, referring to lands granted in quan- 
tity to the State of ‘Arizons, provided that “the fees to be paid to the 
register and receiver for each final location or selection of 160 acres 
made thereunder shall. be one dollar.” The Commissioner held that 
“this is construed as one dollar each to the register and receiver or 
two dollars for each 160 acres.” : 

The- appeal contends that: , | 
7 While it is true. that former laws ssa $y Coates provided: that a ‘fee of : 
$1. each to. be paid. to the register and receiver, the enabling act of June 20, 


| 1910, which specifically fixes a fee of $1 to the register and receiver, is the 
only law applicable to our case, and therefore should govern and control it. 


A similar ruling was made in Newhall v. Sanger (92 U.S., 7 61). 


In that case, the law excluded from preemption and sale all. lands eo 


- claimed under any foregoing title or grant. It was contended that. 
such provision meant “ lawfully Ki claimed. The court held “there _ 
is no ery to import a word into a statute in order to change its 

| meaning.” 7 | 
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So j in ‘ns case it Was withia the a power of Congr ess to fix the 
fees of its officers, the register aud receiver, for services in the local 
land. office. When Congress provided that a fee of $1 was to be 


- paid to. the register and receiver for each final. location or selection — a 


ee 160 acres, the natural import of the words was that: a fee of $1 
wag to be paid for each 160 acres and the words “register and re- 
ceiver” merely indicated the officers to whom such. payment was to 


ae be. made. - Had Congress intended that each of these officers should — | 


receive a fee of $1, such intent could have been indicated only. by 
insertion of the word.“ each”, or some equivalent word, which it 
failed to do but, instead, made a fee of $1 for each final location or — 
selection of 160 acres. By plain construction of the words, the sum _ 
of $1 was made to-apply to each selection or location and not to the 


officers to whom the $1 should be paid. ee 
Itis true that. in. former. statutes Congress has given a fee to each co 


officer of this amount, but the present. statute was a new grant and 
Congress had full power to fix all the requirements necessary to ef-— 
_ fect the grant. As Congress fixed. the fee of $1 for each location, it: : 
~ gan not be held that such fee can be doubled by construction of the 
- Department in changing location of the word “ “each ” or inserting 
another “each” to have that effect. — me ; a | 
- The decision is reversed. and, if no other objection, appears, the : 
ri pelernon will be approved. 7 


DESERT LAND EN TRY—ANN UAL EXPEN DITURE—STOCK. 
| ‘Ingravorrons., 


"Daraseracanr 0 OF » Inventor, 
» Generat Lanp © Orrice,: 
| a | Washington, July 28, 1918. 
The pees OF THE Lyreeror, | 
Sm: Reference is respectfully made to te 18 of the circu- 


s lar approved September: 30, 1910 (39 L. D., 253), wherein itis stated: — 


No expenditure for: stock or interest in. an irrigating company, through which 


mn * water is to: be secured. for irrigating the land, will be accepted as satisfactory 
—- --anniral expenditure until a special agent, or other authorized officer, has sub- ~ 


mitted a report as to the resources and reliability of the company, including its | 
~-getual water right, and such . Bevent has been a Fovoranly. acted upon - me the de- — 


ote partment. 


- Under» the tt practice, this office anaante’ ihe eT on 
age cen, projects to you for corres ti and approval: if. the, | 
facts ‘presented warrant such’ action. 7 
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IT have eaeerully considered this method of procedure and am. of the | 
opinion that the practice results in delay and is not justified when - 
viewed from an administrative standpoint. — ; | 


_ The conclusions reached by this office are subject to appeal to you, ee 
and no hardship would be inflicted on a claimant of public land by . — 


changing the existing practice; in fact, definite conclusions could. be 

reached more readily without unnecessary delay. | 

I have the honor to recommend that this afiee: be authorized to 
take action on these reports without submitting, en to vey pepe 


- ment for consideration and approval. 


‘Very respectfully, | re Chay nese: 
ie a ee Commissioner. . 
Phaser del. August Dy 1913: a | : 
A. A. JonEs, _ i 
| First Assistant Seoretary. 


| HALLENGREN v. MITCHELL. 
a Decided July 30, 1918, 


Cattrornta Surmorrons—CONFIRMATION——-Acr or JULY oy 1866. 

Section . 1 of the act of July 23, 1866, confirming to the State of California 
lands selected in. satisfaction of its grants and. disposed. of to purchasers 
in good faith, is by its. terms applicable only to lands theretofore selected — 
and sold by the State. — | 

ScHoot INDEMNITY SinaceoussOow tum nen Aes OF Maron 1, 1877. 

The confirmation of indemnity school selections to the State of California by 

_ Sections 1 and 2-of the act of March £ 1877, is limited: to selections, certified 
to the State prior to the date of the act. £8 Ar gets 

Soroor INDEMNITY SELECTION—-PURCHASER oF BASE ‘LAN. : 

Where the State of California made school indemnity selection in leu of a 
tract supposed. to be lost to its: grant by reason of inclusion within. the out- | 

boundaries of a Mexican. grant, but which upon survey was excluded. from 

— such grant;.the subsequent erroneous approval of the selection and certifica-. 

tion of the land to the State, after sale of the base by the State to a bona 

_ fide purchaser, in no wise affected the right of such purchaser nor revested — 

the United States with title to the base land; and a homestead entry allowed | 

3 therefor is void, : and upon ee by. the purchaser, trom the State will be. 

; canceled. i A gs 


: J ONES, First Assistant Secretary: 
James H. Mitchell has aapeare from the decision of the Commis.’ 
- .gloner of the General Land Office of June 1, 1911, rejecting his final 


proof and holding for cancellation his homestead entry covering the _ 


N. 4 NE. 4 and SE. 4 NE. i, Sec. 16, ‘T. 10 N,, R. iL. W., San Fran- 
cisco land district, California. ts 

Mitchell was ernie to. make Romiectend aie of thig lana Sep- * 
tember 6, 1904, on which he offered final proof April 26, 1910, against 
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the soveptancé of which Lottie Hallengren protested and in said pro- f 
test set up that she was the holder of the legal title to the “premises a 
= os under patent given by the State of. California. - 


‘It appears that the entire NE. 4 of said Sec. 16, was included within : 
the claimed outboundaries of a Maicat grant. Because of this fact 


. the State.of California, by what is known as List No- 4, Humboldt 
— _ series, on June 7, 1861, ea the NE. 4 of Sec. 11, T: 4 N.R.15 0 
W., in lieu of. said NE. 4 of Sec. 16, supposed to be lost to its grant i imo 


: aid of common schools by reason ot such Mexican grant. : Pg 
T. 10 N., R. 11 W., was surveyed in 1873, when it was shown. that. 


- said Sec. 16 was without the boundaries ' of the Mexican grant and 
_ thus remained in place to be taken by the State under its school grant, 


‘and on March 19, 1878, Moses C. Hleridricks laa to the State for 
‘the purchase of the N. ANE. 4 and the SE. 4 NE. 4 of said Sec. 16, 


which application was approved by the surveyor- general of the Siate a 


November 24, 1874.. Certificate of purchase showing payment of 20 
per cent. of the purchase price of said land was issued in the name of. 
the applicant January 17,. 1875, and ‘payment in full for said land 
_ Was made on January 8, 1879, ‘the State patent issuing to Moses C. 
Hendricks February 6, 1880. be 

It will thus be seen that noGtnganding ie indemnity seleeaon 
filed June 7, 1861, which yet remained unacted upon in the General 
Land: Office, the State, as early as 1874, contracted with one Hen- 
dricks for the sale of the base land on which said selection depended, 
which: base land was shown to be in place as a part. of the school 
grant. by the survey of the township in the year 1873. No action was_ 
taken upon the pending’ indemnity school selection.of 1861 until Jan- _ 
uary 4, 1878, when the Commissioner of the General Land Office held. 
said selection confirmed by section 1 of the act of J uly 28, 1866 - (14 
- Stat:, 218), and: the selected land. was thereupon embraced in what is 


- denominated as clear list No. 45, which received the approval of this : 
Department, and the selected land was certified to the State J anuary 
: 10, 1878.. | 3 


‘The act of 1866, under which fies eres of ‘the Gencaal = 


~. Land Office held the ® pending barca’ a school selection confirmed, bes 
_ provides— es ) 


| That in. all cases parhere the State of California has her etofore err seleccone . 


a of any ‘portion. of the public domain in part satisfaction of any grant made to | 
e. ‘said State by any act of Congress, and has disposed. of the same to. purchasers _-: 
= in. good . faith, under her laws, the lands so selected shall. be, and hereby are, > 


hae "confirmed to said State. ae And provided further, That the State of Cal- a oe 
ifornia. shall not receive under this. act a greater quantity of ud for ‘school or. 
ae improvement purposes. than she. is entitled:to by law.. . 


In the report of the. surveyor-general of the State of f California, 


re : dated 1 December 24, 1912, with the record, he states: that the records 7" oe 
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of ce office show that on J anuary 21, 1877, one oF G. Wilson filed ap- _ 


plication to purchase the NE. 4 of Sec. 11, T. 21 N., R. 15 W., 
M: D. M., being the tract selected by the State in 1861; that on Jau- - 
uary 21, 187 8, said applicatation was approved by the State surveyor- | 
general, and on April 12, 1878, certificate of purchase was issued in 


the name of the applicant, and on June 21, 1879, a patent for said | 


land was issued to said J. C. Wilson by the State of California. | 
-. It will thus be seen that the act of July 23, 1866, supra, in nowise 
operated to confirm the selection of 1861. for the reason that the © 
selected land had not been disposed of by the State. : 
These facts render it unnecessary to consider the aes il raised. 
ee the Commissioner of the General Land Office, namely, whether, . 
assuming that the act of 1866 confirmed the selection of 1861, its pro- 


. visions operate to reinvest in the United States title to-the base land. 


In the Commissioner’s decision it was further held that this se- 
lection was unaffected by the act of March 1, 1877 (19 Stat., 267 ). 
With this holding the Department concurs. That act selatod. to in- | 
demnity school selections in the State of California, but by its plain - 


| ; terms was limited to those selections which had been, prior to the © 


~~ date of its passage, certified to the State of California. True, until — 


| 7 survey of the Mexican grant, it could not be determined whether 
the school section would remain to the United States, and the occur- — 


rence of this event, even after passage of the act, would. not pre- 
_ vent adjustment thereunder. Section 1 thereof provides: 
3 ‘That the title to the land certified to. the State of California, ‘Inown as in- | 


demnity school selections, . .. is hereby confirmed to said State in. lieu of the 
sixteenth and thirty-sivth sections, for which the selections were ee 


And section Q— 


That where indemnity school selections have been made and certified to said 
State, and said selection shall fail . ... the same are hereby. confirmed, and the | 


sixteenth or thirty-sixth section in liew of which the seléction was made shall, ee 


upon being excluded from such final survey, ‘be disposed of as other public lands 7 
of the United States. i 


. Further, this act was eonbidersd by the: Bidet’ Couct 3 in : Darant | 
w: Martin (120 U. S., 366, 372), wherein it was said: on - 


This statute was, in our opinion, a. full and complete ratification — Con- 


gress, according to its terms, of the lists of indemnity school. selections, which 


had been before that time certified to the State of California by the United oo 
_ States as indemnity school selections, no matter how defective or insufficient . 
such certificates might originally have been, - 


It thus appears, not only by the terms of the statute but - adj die 26+ 


cation, that its operation has been limited to those selections “ which 


es had been before that time (March 1, 1877) certified to the State of | 
California by the United States as indemnity school selections.” — 


This selection, as before stated, was not certified to the State. until 
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| J anuary 10, 1878. 8. It results tnat no error was net in. ‘the 


: _ decision. ajipéaled from in holding that the act of March 1, 18%, did 


not. operate thereon. 
The case presented, therefore, is  ainely that of a pibolion aes 


et | by the State in 1861 in lieu of the tract supposed to have been lost — _ 


_ to the grarit by reason of its inclusion within 2 Mexican grant. The - - 
State had not disposed of the selected land prior to July 28, 1866, 
so that the act passed on that date did not affect the selection” In 


- 1878 the base land was shown not to have been lost to the State but to | 


: - have inured to the State under its grant in place, it being, by the sur- 


vey made in that year, excluded from the Mexican grant. There- 
upon application was made to the State for the purchase of the por- 


tion of the base, which the State accepted. The selection not having . ae 
been certified prior to March 1, 1877, it was not affected by the act 
passed on that date. It may be: admitted that-in the absence of a 


bona fide sale of the base lands on which the selection of 1861. de- 
pended, the approval of 1878 was binding and that the State could” 
not now be heard:to question the. sufficiency or legality of the selec- . 
tion and necessary exchange which’ its approval worked. But can — 
the sale to Hendricks be repudiated on this record? - The law not re-. 
quiring the.selection or listing of school lands in place, the local 
records, in all probability, bore no notation of the selection or pro- 
posed exchange, if, indeed, notice could be imputed by such a nota- — 
tion, and there is. nothing to suggest actual notice of the pending se- - 
lection on the part of the purchaser. On the other hand, it'is shown 
that it was well known that the land was claimed under patent from 
the State at and long prior to the allowance of Mitchell’s homestead. 
Tt would seem that, due to the fact that in 1873 the government. 
survey had excluded the base land from the limits of the Mexican | 


grant, a fact of: which: the government. had full knowledge, approval me 


‘of the selection should not have been made at a later date without at 
least an inquiry as to whether the State had made disposition of the | 
| lands. This does not appear to have been done. _ oo 
“Upon the present record, therefore, it must be held that he ap- 


| proval ; in 1878. of the saleoions made in. 1861 was unwarranted ; that | € 


: _ the purchase from the State of the base lands, made prior to said — a 


approval, was not affected thereby; and that thereiinder: the United | 
— States did not acquire. a title to said base lands. It follows that ~ 


_ Mitchell’s entry was absolutely void, the United States having no 


title to or jurisdiction over the land entered at the date. of its. allow- 


ance, and said entry must, therefore, be canceled, and it is so ordered. | . 
This renders unnecessary the consideration the question as to 


: whether, admitting that the tract here in question was a part of the | 
public coma a it was removed from settlement by reason of the 


— claim being os thereto by those claiming under ¢ the State. ‘The 1 a 
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decision appealed fron 1S, foe the reasons hare given ad not those 
| assigned 1 in the decision appealed from, affirmed. : 


SALE OF FIRE-KILLED OR DAMAGED TIMBER, 
ent: ‘Z 


Department. OF THE i Tecan. 
~ Geyerat Lanp Orrice, 
Ww a C., August i 1913. 


To Curers or Frey DIvIsIons:- _ 
Sirs: During the year 1910 desaiichive forest fires steamed. on 

| flares. areas of the public domain and valuable timber thereon was 
killed or permanently or seriously damaged by the fires. The Secre- 
tary of the Interior suggested the advisability of legislation author- 
-izing disposition of such timber and the following act of ee | 

was approved March 4, 1918 (Public, No. 450; 37 Stat., 1015): 


Be tt enacted by the Senate, and House of Representatives of the United States 
| of America-in Congress assembled,. ‘That the Secretary of the Interior is hereby 
authorized, under such rules as he may prescribe, to sell and dispose of to the 
highest bidder at public auction, or through sealed bids, the timber on any lands 

-of the United States, outside the boundaries of national forests, including those 

embraced. in unperfected claims under any of the public land laws, also upon 
_ the ceded Indian lands, that may have been killed or seriously and permanently 

_ damaged by forest fires prior to the passage of this act, the proceeds of all 
‘such sales to. be covered into the Treasury of the United States: Provided, That 
the damaged timber upon any lands embraced in an existing claim shall be dis- 


posed of only. upon ‘the application or with the written consent of such claim- _ 


ant, and the money received from the sale of damaged timber on any such lands 
shall be: kept in a special fund to await the final determination of such claim. 
- Sec. 2. That upon the certification of the Secretary of the Interior that any 
such claim has been finally approved and patented the Secretary of the Treas- 
ury is hereby authorized and directed to pay to such claimant, his heirs or legal. 
representatives, the money received from the sale of the damaged timber upon 
his land, after deducting therefrom the expenses of the sale; and upon the cer- » 
m tification of the Secretary of the Interior that any such claim has been finally | 
rejected and canceled the Secretary of the Treasury is hereby authorized and 
| ‘directed to transfer the money derived from the sale of the damaged. timber . 
upon the lands embraced in such claim to the general fund in the Treasury 
derived from the sale of public lands, unless by legislation the lands from which | 


a the timber had been removed. had been theretofore appropriated to. the benefit 
of an Indian tribe or otherwise, in which event the net proceeds derived from 


the sale of the timber shall. be. transferred to the fund. of such tribe or other- 
— wise credited or distributed as by law provided. | = 4 | 
The act permits of the sale of all timber killed or rien or per- 
_manently injured by forest fires that occurred prior to March 4,1913, 
| eee vacant public lands outside of national forests, including ceded : 
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indiana lands, aad also upon lands embraced wate unperfacted or. 
unapproved claims, grants, or selections over which the Department. | 


of the Interior has jurisdiction. It does not, however, apply to 
-. unperfected or unapproved. claims, grants, or selections: within.the | 
boundaries of national forests. It is applicable to all of the public . =e 
- .land States and to the Territory of Alaska. — os fe 
Pursuant to the authority granted in the above ace the followite | 


rules and regulations are hereby prescribed for-your suidance: 


(1) Timber. cruisers:of the General Land Office, under the super- a 
_ vision of the chiefs of field. divisions, shall at once make a reconnois- — 


- sance cruise of the above-described timber, upon lands not. within — 


-unperfected claims and unapproved selections and grants, in order to. - 


obtain an approximate scale of the timber. to be. offered for sale. 


7 They shall also blaze the outside corners of the area to be cut.over or _ 
otherwise mark the outboundaries so that they may be readily distin- — 


-guishable on the ground. They shall submit, Prompily reports 
thereupon: : 

(a) Describing the had to be cut over r by township and. range and 
by” legal subdivisions thereof, if surveyed, or by metes and bounds 
and by approximate legal subdivisions, if unsurveyed, and setting 
forth where practicable the topography of the outboundaries: of: the 
‘tract or tracts to be cut over with reference to. mountain tops, reams 
or other natural objects ; oS | 

(6) Showing the approximate nn of the timber on the 
described area. which has been killed or. seriously or oa 


-.. injured by forest fires prior to March 4, 1913; 


(ce) The approximate scale in. ‘thousand feet board measure of 
timber subject to sale; 

(2) The approximate market ec ease per thousand feet im 
‘its present condition and. location, and fixing a minimum stumpage 
price per thousand feet board measure for the timber to be cut; and — 

(e). The method and approximate expense of disposing oF: the | 


brush, tops, lops, and other forest débris which will result from the e 


: felling and removing of the timber. aa i 

~ (2) ‘After an approximate estimate of the anibee to be sold ad 

- the. cost: of disposing of the débris has been. obtained: you will offer | 
the same for sale, under sealed bids, by: advertisement, for a period — 


i of not less than thirty (30) days. (if a daily paper, at least twice a 
—. week) next preceding the time set for the opening of the. bids, i in two 
... representative newspapers of general. circulation in each field division. 


_ wherein the timber to be sold is situated, and if the proposed sale be — 


for twenty million or more feet board measure of timber available 
| by location to a single logging operation you will also cause an "— 


- advertisement of the proposed sale to be inserted once in two lumber | 
trade journals: or eo circulation, In order that large sales ed 
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be given all possible publicity: you will, during. the period of the 
advertising, post copies of the advertisement where oy will attract . 


the notice of the general public. .. 
(3) The notice of sale must announce the time and plaice of filing 


bids; the location, approximate amount in board feet and minimum | 


stumpage value of the timber to be sold; the sum required to be de- 
posited with the bid; the conditions by which the purchaser will be 
bound; and the name and address of the chief of field division, from 
whom full information can be obtained. It shall. also be stated that 


bidders offering a sum based on a rate less than the minimum stump- 


age price of the timber mentioned therein will not be considered and 
that the right to reject any or all bids is reserved. The advertise- : 
ment shall contain a careful description of the land to be cut over, 


: | whether surveyed or unsurveyed, designating the location with refer- 42 


ence to water courses, mountain tops, or other well-known natural 


objects, as well as by township and range and by legal subdivisions, - 


if surveyed, or by approximate legal subdivisions, if unsurveyed, 

(4) All bids submitted for the purchase of timber must be ae : 
and transmitted with certified check, or checks, made payable to the 
- Commissioner of the General Land Office, as hereinafter set forth, to — 


- that chief of field division having jurisdiction of the timber sale tor - 
which the bid is submitted, and the latter will number said bids con-. 


- secutively in the order in which they are received, and endorse thereon ~ 
the day and the hour thereof when received, and will on the day and 
at the hour set therefor open said bids and aad said timber, either 
in one lot or in separate lots, located upon definitely described areas 
of land, in such manner as shall afford the greatest amount of reve- | 
nue therefrom, to the highest bidder or bidders. Should two or more | 


bids in the same amount be received for the same timber, the award — 


will be made to the bidder whose bid was first recelv ed. The chief 


of field division will, immediately upon the acceptance of said bid or 


bids, notify the bidder or bidders thereof, and shall also promptly. 
_ forward a report thereupon to the Commissioner of the General Land 
Office. A sale may be apportioned at the highest price bid among 

different. pidders, if desirable and practicable, to prevent monopoly. — 

Bids. submitted by parties who have trespassed upon the: public do- 


main will not be considered unless settlement has been Pecenly oH 


: made with the Government. | 
(6) Each bid must state whether the bidder bids for the whole of 
the timber offered for sale in the advertisement or for only a part - 
thereof, and, if the latter, it should designate how much, and describe | 
| the land from which it is to. be cut. Each bid must state the amount | 


4 per thousand feet which the bidder will pay. for the timber. 


- (6) Each bid shall be accompanied by a certified check for at fees 
— 20 per cent of the amount bid, said certified check to be made payable | 
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to the Comnietoads of the General aad Office, and shall b be retained . 


_ by the chief of field division until the bond required, as hereinafter 


provided, shall be filed, and a contract of sale entered into, whereupon - . 


the latter shall immediately transmit to this office the certified check 


| ? or checks of the successful bidder or bidders, together with the bond _ : 
or bonds, and contract or contracts of sale, and said certified check or 


checks shall be retained by the receiving clerk of the General Land 
Office and be at once credited as part.payment of the purchase price 
of the timber covered by said bid or bids. Should a bidder or bid- 
- ders whose bid or bids shall have been accepted by a chief of field 


division fail to submit a bond or bonds, as ‘hereinafter provided, the — : 


‘chief of field division will at once transmit said certified check or: _ 

checks to the Commissioner. of the General Land Office, and the 
amount or amounts called for therein will be collected and retained 

by the United States as a forfeit. Upon the acceptance of a bid or | 


bids by a chief of field division the certified checks of the Did drs iS ; 
: a bids were rejected shall be returned to them. Oe 


(7) Upon notice from a chief of field division to a bidder that his 
| bid has been accepted, he will, within 30 days from the receipt of 
such notice, enter into a contract. with the Government, through the - 
chief of field division acting as its agent, and execute and file with 
‘the chief of field division a bond with proper sureties thereupon, the 
“penalty of the bond to be of an amount which shall be 50 per cent 


of the stumpage value of the timber estimated in accordance with 
the ‘provisions contained in subdivision | ¢, section 1, of this circular. — 

‘Blank forms to be used in executing contracts and bonds under the 
act governing the sale of timber herein have been approved by the 


: Secrétary of the Interior and copies of the same will be furnished by — 


» the chief of field division. The bond shall be conditioned for the — 


payment for said timber, and for the faithful: performance of the 


above-referred to contract, and for the observance of the regulations — 7 


hereinafter set forth. The bond will follow the exact terms of the 


s - contract, in its referencé to the purchaser, the description of the land : 
and timber, and the terms of the sale. The date of the execution of a 
the contract must appear in the bond. The chief of field division 


_ will retain the original contract and the original bond.’ A bond: fur- 


—. nished: by a duly qualified and. authorized guaranty or bonding com- 


pany shall be considered preferable, although purchasers can not be 
required to furnish. corporate surety The Tr easury Department 
issues lists of surety companies authorized to act as surety on. bonds 
to the United States. Only the surety companies on these lists, 


| - copies” of which | may be procured by chiefs of field divisions, may 
be accepted. If, however, personal sureties are procured, an affidavit. 
ahd certificate of solvency will be required to show that they own — 


: real estate; subject. to execution, sufficient in venus after. deducting “4 
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- the amount of all i and encumbrances: i satisfy. any execution. 
which might be issued on a judgment recovered against them for 


the amount of such liability as shall be incurred under any contract. os 
- entered into between the bidder and the Government. The responsi- _ 


bility of individual sureties should be established by the signing of 


the “ certificate of solvency,” attached to the bond, by a judge or - 


clerk of a State court of record; a judge, clerk, or deputy clerk of a 
United States court; a United States attorney, or one of his assist- 
ants; a United States commissioner; or a postmaster. If the pur-_ 
chaser is a corporation or a copartnership, sureties other than its 
officers, stockholders, or partners must be secured. In. the event. 
that the bidder whose bid has been accepted shall fail to submit the 
required bond -within the specified time, the chief of field division 
- shall cause his action in accepting said bid to be revoked by written 
notice to the bidder, and he shall then accept the bid received by © 
him next in order of time should the bids be equal, otherwise the 
next highest bid. If the bid accepted was the only. bid received, the 
timber will be- readvertised. for sale, as. though no bid had been 
received. | | 
(8) Immediately upon fe: execution of the eontenel and hon the 
chief of field division shall transmit the same, together with the cer-. 
tified check originally deposited, to the Commissioner of the General 
Land Office, who in turn: will submit. the same to the Secretary of. 
the Interior for his approval or rejection, and shall at the proper time ~ 
notify -the chief of field division of. the- result. of the action ee | 
. thereupon, who in turn shall notify. the bidder, 
(9) Immediately upon notification of the approval of a male by 


the. Secretary of the Interior, the chief of field division. will cause an 7 2 


agent to go over the area from which the timber is to be cut; with 
the purchaser or his representative, and designate the timber abject | 
to be cut under the act, and shall also point out the boundaries of the 
land as blazed or otherwise: marked by the. timber. cruiser who made. 


the appraisal. Cutting may then be commenced.. 


-(10) All settlements for timber cut pursuant to this ae oie be, 
_ based upon an actual scale. made after the timber has been cut. 
- The timber shall be scaled by a timber cruiser designated by the - 
- chief of field division, on the banking ground, landing, or skidway, 


and before it is placed on cars or put into the water. When the _ 


timber shall be ready for removal the purchaser shall submit a written 
notice thereof to the chief of field division. The scale must be made 
within 30 days after receipt of such notice. It will not be necessary, 


however, to wait until all of the timber. covered by the contract has 


been ae before a scale shall be made. The purchaser. may demand _ 
‘that installments of timber be scaled at such times as there may be | 


a sufficient and: reasonable amount thereof to warrant.a scale, What 


| | _. a 
: DECISIONS RELATING TO THE PUBLIC. LANDS. . 805 


aes ate Bs ec a ‘eaconable aibount may be Geiecned: by a 


- previous agreement entered into between the- chief of field division ~ 
. and the purchaser, and may be incorporated as a condition in the 
- contract. The scale shall be made in accordance with Scribner’s.. — 
rules,. and each. log or stick scaled. shall be’ stamped “U.S. ” on at 


east one end. The timber cruiser shall keep a record in board feet: 
of all timber scaled and file the same: with the chief of field division. 
— (11) No timber shall be.removed until it has been paid for. Al-.. 
though permission may be granted: for the removal of installments, 


of timber, yet. the sale is not to be considered a sale by installments, PS ee 


and failure on the: part of the purchaser: to cut and: remove all of the: 


- timber covered by the terms of the sale will be considered a-violation — Ps os 
_ of the terms of the contract.and render the obligors i in the bond liable _ 


for whatever damage shall be incurred by the Government. ‘The 
amount originally. deposited shall be credited as an advance payment. 


. and installments of timber up ‘to’ that-amount may be removed with-: aa 


~ out the requiring of a further deposit. When the stumpage value of 


an installment of timber, together with the installments previously 
cut, exceeds: the sum originally deposited, a further deposit in a:‘sum. 
| sufficient to equal the difference must be required before permission 


to remove that: installment can. be granted. All ‘deposits. must bes 
made by certified: check made payable to the Commissioner of the 


General Land Office and all checks: thus stacy shal be trans- 
mitted to him at. once by the chief of field division.. i ba 
(12) The purchaser shall keep a record of the amount in hoa feet A 


a of. timber. cut and shall submit a ymonthly, a to the chief of field. 
division. : 


(18). All he tops; ioe cer ee fone aébris, inde in n felling. | 


and removing ie timber, shall. be disposed: of in such manner as. - 


shall be set. forth in an agreement entered into between the purchaser 


and. the chief of field division. If the purchaser fails to comply with - - 


athe. the requirements. contained:in said agreement, then the chief of field. — a 


-- division shall cause said débris to be. disposed of and charge the. 


| expense. thereof :to the purchaser, provided, however, that written 


. notice shall -first be given by the chief of field division that such : 


a action will be taken. if said instructions are not complied with within ic | 
=, 80. days from the.service of such. notice. . Phe: aforesaid. bond shall be; : Pan 


conditioned to this requirement. . : 
(14) Chiefs of field divisions shall see hat oe ae as See all . 


branches of the logging operations. shall keep pace with each other, i : 
and the piling or burning of the brush and other débris shall not. be _ 


allowed to fall behind .the cutting and removing of the logs. | 
(15). The chief of. field division: shall determine. the period SR : 
which all of the timber embraced within a sale shall be cut, and com- 
. pletion of the cutting within. such period as shall be. thus fixed shall _ 
| 479° vor 42—18—20 - 
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be ‘ade a: condition i in the contract and in ‘the Bonide: ‘The antes of . | a 


- the chief of field division should be ‘governed by the quantity of tim-. — 
ber to be cut, the topography of the land, the accessibility of the 


timber, and any other circumstances that may have an influence on 


_ the cutting. Owing to the nature of the-timber subject. to disposal 


= under these rules and regulations, the cutting should be done as rap- 7 


idly as possible and the final time limits should be restricted as far 


‘as practicable logging conditions will permit. Any extension of the re: 
period fixed by the chief of field division will be granted only upon a. 
- showing that the completion of the cutting was unavoidably delayed. 
by causes over which the purchaser had no control and: that the inter-- _ 
ests of the Government will not be prejudiced thereby and must be . 


BE Eves by the Secretary. of the Interior.: 7 
(16) Timber, of the character. described i in the above act, Corer 
upon existing anperiscied: claims and upon. unapproved selections 
and grants, may be disposed of in the same manner.and under the 
same conditions as set: forth in the preceding paragraphs, provided, 
however, that an application shall first be filed with’ the proper chief 
of field dion by such. claimant, selector, or grantee, or by a pro- 
spective purchaser, with the written consent of such claimant, selec- 
tor, or grantee, requesting that the timber on said claim,. selection: or. 
' grant be offered for sale. Nothing.herein shall prohibit such claim- 
ant, selector, or grantee from bidding for the timber thus offered. — 
(17 ) The act of March 4, 1913, or these instructions pursuant 
thereto, shall not be construed: to abropate or.in any way modify the 
rights. of settlers or homestead: entrymen to‘cut and dispose of timber. 
on their homestead claims, as explained in circular of September 27, 
_ 1907, or the rights of miners to the enjoyment, of the surface em." 
_br ated. within the area of their mining claims, as “ieee Dye section | 
2822, United States Revised. Statutes. | 


(18). Tf it shall be shown that there a are See or pesdents within. 7 
| thie vicinity of the: burned- -over vacant lands, who are in urgent need _ 


of timber for domestic purposes and that it shall be necessary to pro- 
cure the same from said lands, permits may be granted under appli-: a 


; cations filed in accordance: with the provisions conta 4 in the sd me © 


of June’, 1878 (20 Stat., 88), or March 8, 1891 (26 Stat., 1093), a 


_ extended by the acts of: Jule 1;-1898° (30 Stat., 618); aad March. 3, : 7 a 
: 1901 (31 Stat., 1489) ; provided, however, that ae applications shall: a 

_ be filed prior to the advertising of the timber for sale as hereinbefore 
set forth. The amounts of timber thus applied for shall be deducted 


from the amount offered for sale and the advertisement shall state 


that the sale shall be subject to the rights of such applicants t to D PEG: : * 
cure the amounts of timber applied for. - . 


(19) All certified checks received by chiefs of field ae for ; 
—- sales ¢ of timber under this act shall be promptly oneness to the 
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receiving ioe of the General Land: Office, together oan a, , statement a eo 
to the effect. that such. moneys are derived fromthe sale of burned — 
_ timber. The receiving clerk shall immediately upon receipt of same, — 
deposit all certified checks. for collection and place the moneys. de: 3. 
rived therefrom in his special account in the United States Treasury -_ 
_. to remain there subject. to final disposition upon. receipt. of instruc- 


es tions from the Commissioner of the General Land Office, and he shall ~ 


also issue his. oor to. the: ea for the amount ' deposited’ in 
each case. : 
(20) The abo ae apenas that the Saoeeds ‘from the le of a 

timber authorized therein shall be covered into the ‘Treasury of the — 


* ee United States, and credited either to a. general fund, that ; is, the fund: a a 


derived from the sale of: public lands, where the timber is on vacant, . 


including ceded Indian lands, where the act of cession did-not create 


a trust fund for the. benefit of the Indians; or to a particular fund. 
created by law as a trust fund for ‘Indians, where the'timber ison 
ceded Indian lands, and. the act of cession provided that the proceeds 
from the sale of such lands shall be held: as-a trust fund for the bene-: 
fit of the Indians; or to a special: fund to be considered as a trust. 
_ fund where the timber is on. unperfected claims or on unapproved 
selections and-grants. In the two last: mentioned classes. of -sales 
chiefs of field divisions shall render to the Commissioner of the Gen- - 
eral Land Office expense accounts: showing in each case all costs - 
‘incident to the administration of the law with reference. to such sales 


in order that the net proceeds therefrom may be ascertained: Where 


the sale is for timber on lands of the second class, the net: proceeds’ 
shall, by direction of the Commissioner of the General Land Office, © 
be deposited to that particular fund which was created by the act of. 
cession and the Commissioner of Indian Affairs will. be thus ad- — 
vised. In the third class of sales the net proceeds shall be held in. 
“a special fund, which the act of March 4, 1913, created and desig- 


A nated as°a east fund for the benefit. of that Gaiman selector, or as 


- grantee. trom whose claim, selection, or grant the timber was. sold, a 


until the unperfected elaine or unapproved selection. or grant shall . 


- have been either: ‘patented: or approved, or canceled or rejected. ee 


= Upon: receipt. of the: ‘proper certification that a claim. selection or ee 


grant shall have been. patented or approved the Secretary of the Ace 


Treasury. will pay. to the claimant, selector, or grantee, his heirs or 


7 legal representatives, the net proceeds, which had. been deposited to ~ v 


~ his credit. ‘ Upon the cancellation or final rejection of.a claim, selec- 


- — tion,. or grant, the ‘Treasurer of the United ‘States will upon receipt — 


of the proper. certification, transfer the money on deposit: in the — 
‘special fund, covering the value of the timber cut from. the third | | 


class. of. lands, to the general.fund covering the first. class or the par | 


es ticular fund covering the second elas, as the « case May. a aad = 
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(61): Chiefs of field divisions shall cause coeeatin cations e be paris | 
. from time to time and submit a final report at the. expiration of the | 
period allowed for the cutting, showing whether or not the law ahd — 
rules'and regulations have been aE with and vie forth any | 
infraction. of the same. : 

. (22).-The cutting of the Gabe | iiss: td herein. in any éiher - 
manner: than that authorized by these instructions or the cutting of © 
timber not authorized by these. instructions, will be considered a 
trespass, except where the cutting is done under the conditions : 
referred to in paragraphs. 17 and 18, supra. . | } 
(23) Pursuant to acts of Congress no Member re or eclosua: to 
Congress or Resident Commissioner, after his election or appoint-— 
ment, and either before or after-he has qualified, and during his 
continuance in office, shall be admitted to any share or part of any. 
contract or agreement, or to any benefit to. arise . thereupon, which 
shall be entered into with the Government in: accordance with these | 
rules and regulations. Nothing, however, contained i in. such contract: 
or. agreement shall be construed to extend to. any incorporated: com- 
pany, where such contract or. agreement is made for the general 
benefit of such corporation. (See sec. 3741, U. 8. R. a , and secs. 
114 to T16, chap. 321, 35 Stat., — | 

Respectfully, 7 piyt SO 5 aE Us | 
fore TaLumMan, Commissioner. 
ie pees ae oe . 
| ANDRIEUS A. Jonzs, | Page, Se 
Pirst Assistant Secretary. 


ee 


APPENDIX. 


s AN ACT ‘Prouibiting timber depredations on public lands. and | providing a - penalty for 
: “violation. thereof. —— ho % 


in Whoever shall cut, or cause or procure to be aE. or shall ‘watitonly. tage 
or cause: to be wantonly destroyed, any timber growing on the publie- lands of 


the United States; or whoever shall remove or. cause to be removed; any timber. _ 7 
; from. said public lands, with intent to export or to’ dispose of the same; or: 
| whoever, being the owner, “master, or consignee of any vessel, or the. owner, ~ 7 


director or agent of .any railroad, shali knowingly- transport any. timber. SO | 
cut. or. removed » from said. lands, or lumber manufactured therefrom, shall - 


be fined not more than one thousand dollars, or imprisoned. not more than one ee 


year, or both. Nothing in this section shall prevent, any miner or agriculturist 


. from clearing his land in the ordinary working of his mining claim, or in the 


preparation of his farm for tillage, or from taking the timber. necessary to sup- 
port his. improvements, or the taking of timber for the use of. the- United States: 
And nothing ‘in this section shail interfere with or take away. any. right or - 
privilege: under any existing law of the United. States to cut ¢ or remove timber : 
from any public lands. | 
‘Section 49, of the Penal ade, approved March 4, 1909- (85 stat, 1088, 7” 
chopier sae | 3 ’ ie 
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| Sugg gestions regarding the cutting of timber by entrymen on their | 
A we homestead claims. | 


DEPARTMENT OF THE INTERIOR, © 
= GENERAL LAND OFFICE, 
- Washington, D. ¢., September 27, 1907. 


1, Homestead. claimants who have made bona fide settlements upon public 
land, and who are living upon, cultivating, and improving the same in accord- 
ance with law and the rules and regulations. of this department, with the inten- 
tion of acquiring title thereto, are permitted to cut and remove, or cause: to. be 
cut and removed, from the portion. thereof being cleared for cultivation so much | 
_ timber as is actually necessary ‘for. the purpose, or for pudings, Tences, and 
other improvements on the land entered. 3 3 zg 
| 2, In clearing for cultivation, should there be a surplus of timber over what _ 
is needed for the purposes above specified, the entryman may sell or dispose of | 


such surplus ; but it is not allowable to ‘denude the land of its timber for the 


_ Purpose of. sale or speculation Herre the title has Deen conveyed to him PY 
patent. 

3: It is not perniissible ie cut timber for sale, even when the money procured 
therefrom is to be used for. improving or cultivating the land or superset the | 
claimant or his family... 

4, The abandonment of a ‘settlement claim after the timber has been removed - 
-is. presumptive. evidence that the claim was made for. the primary purpose of 
obtaining the timber. _ | 

5. A bona fide ser abon: umsurveyed: ‘public land who intends to acquire 
title to the land under the homestead laws as soon as he is allowed to do so 
after survey, and who, in good faith, is complying with the rules and regula- 
tions ‘relative to residence, cultivation, amd improvements, is permitted the 
same privileges with regard to the cutting of timber. upon his claim as are 
allowed. to. the bona. fide homesteader and is eno to the same restrictions, | 

Very. respecttally, oe : 
R. Ay Simeis, ponimiasoiee 


, Sec. 2322, U. 8. R. S.: The locators. of all mining locations heretofore made _ 
or which shall hereafter be made: on. any ‘mineral vein,-lode, or ledge, situated 
on the public domain, their. heirs and assigns, where no adverse claim exists 
-on the tenth. day of May, eighteen ‘hundred and. seventy-two,. SO long » as they | 
comply with the laws of the United States, and with State, Territorial, and. local 
regulations | not in conflict with the laws of the United States governing their > 
. possessory title, shall have the exclusive right of possession and enjoyment of | 
all the surface included within the lines of their locations, and ofall veins, — 


-lodes, and ledges throughout | their entire depth, the top or apex of which. lies 


inside of. such surface lines: extended downward vertically, although such : veins, 
lodes, or ledges’ may so far depart froma perpendicular in their course. down- 


Seana as to extend outside: the vertical side lines of: such surface locations. But 
| their right of. possession to such outside parts of such veins or ledges shall be 


confined to such portions thereof’ as. lie between vertical planes drawn down- 

| ward as above: described, through the end: lines of their locations,. so: continued. 
in their: own. direction that such planes will intersect such exterior parts: of: 
such veins. or ledges. “And nothing in this section shall-authorize the locator 
or, possessor of a vein or lode which extends in its downward course beyond: 
_ the vertical lines of his claim to enter upon the surface of a. claim owned or 
Parcs ce by another, 
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~The rights to the Hanbée on the. surface of lands embraced within 
mining locations as conferred by section 2322, U. S. R. S., according 
_ to the interpretation placed thereon by the Secretary of the Interior, 
are limited to the cutting of timber necessary for the development of 
the mine or incidental to operations related thereto. 
~The land must be actually mineral in character and the leased 
must be made in good faith and not for the purpose of controlling 
water courses or to obtain valuable timber thereon. | Sg 60, U. 8. 
Mining Laws and Regulations, 87 L. D., 728.) | 
By the act of June 3, 1878 (chapter 150, 20 Stat., 88), it: is pro- 
| vided— : aia 


That all citizens of the United States and cther persons, bona fide residents 


a of the State of Colorado or Nevada, or either of the Territories. of New Mexico, 


- Arizona, Utah, Wyoming, Dakota, Idaho, or Montana, and all other. mineral. 
districts of the United States, shall be, and are hereby, authorized. and per: - 
mitted to fell and remove, for building, agricultural, mining, or other domestic - 
purposes, any timber or other trees growing or being. on the public lands, said 
lands being mineral, and not subject. to entry under existing laws of the United 
States, except for mineral entry, in either of said States, Territories, or districts 
of. which such citizens or persons may be at the time bona fide citizens, subject 
to such’ rules and regulations as the Secretary of the Interior ‘may prescribe 
for the protection of the timber and of the undergrowth growing upon such. 
| jands, and for other purposes: Provided, The Drovinious of this act shall por. - 
extend to railroad corporations. . 


The case’ of United States v. pigeian (216% U. &., 87 9) intewpreis 


the character of lands covered by the act of June 3. 1878. See also. 


Davis v. Weibbold (139 U. S., 507) ; Northern Pacific Railroad Com- 

| pany v. Lewis (162 U. S., 366, 876); Bunker Hill and Sullivan Min- 
ing and Concentrating Company v. United States. (Decision ren- 
dered by U. S. Supreme Court, January 6, 1913.) [226 U. Ss oo 
The act of March 3, 1891 (26 Stat., 1098), provides: 


In any - criminal prosecution or civil action by the United States for a tree 
_ pass on such public timber lands, or to recover timber or Jumber cut thereon, 
it shall be a. defense if the defendant shall show that the said timber was so 
cut or removed from the timber land for use in such State or Territory by a 
resident thereof for agricultural, mining, manufacturing, or domestic purposes, 
under rules. and regulations » made and prescribed by the Secretary of the 
- Interior, and has not been transported out of the same, but nothing herein 
eontained shall operate to enlarge the rights of any. railway company to cut 
timber on. the public domain provided that the Secretary of the Interior may 
make suitable rules. and regulations to carry out the provisions of this act, 
and he may designate the sections or tracts of land where timber may be cut, 

and it shall not be lawful to cut or remove any timber. except as may be pre- | 
seribed by such rules and regulations, but this act shall not operate: to. repeal 
the act of June third, eighteen hundred and: seventy-elght, Dus for the . 
cutting of timber on mineral lands. | 


The act of March 3, 1891, aS . originally. Saatisd, was spnitenie to 
the States of Colorado, “Montana, iia, North Dakores South : 
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Dakota, Wyoming, Nevada, and Utah. By amendments Acne 3 


in the acts of February 13, 1893 (27 Stat., 444), and of March 3, 1901 — 
(81 Stat., 1436), it was made applicable Sieg to. the States of Arizona, | 
New Mexico. California, Oregon, and Washington. It was extended — 
by the act of July 1, 1898 (30 Stat., 618), providing for the export of 


timber from a specified area in the State of Wyoming into the State _ 


of Idaho, and by the act.of March 3, 1901 (31 Stat., 1489), providing | 
. for the export of timber from a specified area 1n. the ae of Montana —_ 
es a the State of Nope 7 = ee | 


| ‘STATE OF WYOMING, 
a - Desidea Atigust 5, 1918. 


ScHOOL fit aay Seis oe ee PATENT, | 
In case of refusal of a State, after notice from the Commissioner of the © 
General Land Office, to accept surface title under the act of June 22, 1910, 
for a school indemnity: selection of withdrawn land, subsequently classified . 
' as coal, or to relinquish the selected land, the selection should be rejected, 
with right of appeal. | , . 


JONES, First Assistant Secretary: Pau 4 he ee a 
On October 8, 1907, the State of £ Wyoming filed its list, No. 510, 
popes school. land selection at Cheyenne, Wyoming, for lots 3 ad 
4, SE. + SW. 4, Sec. 18, NE. + NW. 4; W. 4 NE. 4, NW. i SE. 4, 


au. 19, T. 15 N, R. 91 W. , together with ther land. ‘Upon October — 


OT, 1908, a seal agent ae the General Land Office reported that the 
land was coal-bearing and under this report the Commissioner, upon 
od anuary 31, 1910, ordered a hearing upon the following. questions: 


Ast. Whether said land is chiefly valuable for coal: | 

2nd. Whether it is. actually known to be chiefiy valuable for coal: or vie com- 
parative | location or its surface indications were such as to put upon notice 
an ordinarily peueent man as to. ‘its coat. character and eer valuable es 
for; and | | 


3rd. Whether, at ine of ‘initiation of. Tinta applicant was endeavoring tor oe 
oe secure. the land. in good faith. under the nonmineral Jaws. tied 


The hearing was. accordingly set by the register and receiver —* 
~ January 17, 1912, but. upon November 27, 1911, the Commissioner of 


Public Lands for the State of Wyoming advised the Chief of. Field. a 


Division that as the State had no appropriation to cover the expenses 


3 of such a hearing, it would put in no defense and stated that the = 
—.-. United States’ could, if it desired, cancel the. State selection without. : 


- any protest from ‘he State. - = 
The above township was ean fon all form of pniey Octo- 

ber 15, 1906, the order being subsequently modified to apply. to coal 
entries only and: was. again withdrawh by Executive order of J uly : 


= 18; 1910. ~The. above lands were classified. as: “coal Je snuary, 21, 1911, 7 eee 
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at prices varying from $19, 50 to $17. 50 per acre. The ee was 
withdrawn from further as on ae 10, 1910, ) pending a re- 
survey. | 
. The. Commies at the General Tand Office upon March 15, 1912, 
= held that the lands were. cont in character and made the following 

bi aaa | | 2 7 

- After the resur vey has: ‘been made, if, upon sea mination the selection is feiind 
valid in other respects, a list ‘containing these Iands will be submitted to the 
Secretary of the Interior. for approval, with the reservations, conditions, and | 
limitations prescribed by said act. If the State does not desire a limited ap- | 
proval, a relinquishment of the lands in proper form should be submitted before . 
this action is taken. Notify the State hereof. 3 

In answer to. this, the Commissioner of Public Lands, upon April 
16, 1912, advised the register and receiver that the State declined to. 
accept a title which reserved the coal and coal rights to the United 
States and requested that if the State could not obtain full and com- 
plete title, the application: for selection be rejected. In answer to this, 
the Commissioner of the General Land ae upon ame 18, 1912, 
held. as follows: -_ : 

The act of June 22, 1910, provides, that where any claim of dis inne “has 
been initiated, in good faith, patent shall issue thereon, reserving the coal to 
the United States, and no provision is made for a forfeiture of the entry by a 
failure to take any action. It will be necessary for the State, -in this case, to file 
a formal relinquishment of the lands in question, accompanied by a certificate © 
from the proper officer, showing that the State has not sold- -or Incumbered the 
lands, before the selection can be. canceled, and the base: used ee become 
| available for future selections. , 

The State has filed an appeal reiterating its are of rouse to | 
accept a surface patent under the act of June 22, 1910 (Ge Stat. , 583), 
or to relinquish. 

The proviso to section 1 of the act o Tae 29, 1910, reads as 
| follows: +e | | rs 


That those who have: initiated auaatieeal entries, selections, or locations in 
“good faith, prior to the. passage of. this act, on lands withdrawn or classified as 
coal lands may perfect the same under the provisions of the laws under which 
said entries were made, but shall receive the limited patent provided. for in 


this act. . : | 
Under this proviso 7 1s 5 not snl oatery upon one a has aired. a 
nonmineral. selection upon lands withdrawn or classified as coal lands - 
prior to the passage of the act of June 22, 1910, to accept a surface 
patent. In case of the refusal. of such selector to accept a surface 
patent or to relinquish, the Commissioner of the General Land Office 
should. pee to. REO uhe selection with a right or fie oc as in 

other cases. : 3 7 
‘The matter” is. accordingly ended to the Commissioner for fur- 

ther proceedings i in a herewith. ew 
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‘SAMUEL E. cROW. 
| Decided angel a; 1948. 


Sornune” AppITIONAL Rie¢HT—ApJOINING Farm Entry, - | | 
Section 2306: of the. ‘Revised. Statutes contemplates that a soldier within 
_its provisions. shall acquire under the homestead laws the full measure in- 

_..tended to be granted thereby, and where he made a homestead entry for 

~. Jess than 160 acres of public land he is entitled to an additional right of 
| entry, regardless of the particular. form, class, or character of ‘the original 


entry. It. follows. that an adjoining farm entry is.a proper basis, for a sol-. 2 | 
_diers’ additional entry of an amount of land which added to the area of - 


_ public land embraced in the’ adjoining farm entry will not. exceed 160 acres. : 
OONTRARY DECISION » OVERRULED. | | 

_ Timothy. Mahoney, 41 .L. D., 129, overruled, 
| JONES, First Assistant Secretary: | | : eet 

‘Samuel E. Crow has appealed from ie decider’ of ihe: Caneral 
Land Office, rendered October 3, 1912, rejecting his application, filed — 
March 7, 1912, to make, homestead erie, under sections 2306 and 2307 — 
of the Revised Statutes, of the SW. + NW. 4, Sec. 12, T. 23 N.,R. 6 E., 


| _ M.M., in the Great Falls, Montana, “land district; based « on an assign- a 


~ ment of 40 acres of the cans of Thomas Curtis, who it is alleged. - 
served in Company “F,” 3d Regiment United States Volunteer In- 


fantry, from October 17, 1864, to October 81, 1865, and who itis fur-- | 


ther alleged made homestead entry, at. Tronton, Missouri, December 
14, 1871, for the SE. + SE. 4, Sec. 20, and NW. 4 NW. 4, Sec. 28, T. 
85 N., R.1 W., 5th P. M. , containing 80: acres, aS an adjoining. farm | 
: homestead cata 


‘It is represented in the decision of the Goniasois appealed feds 7 


_ that the land owned by Curtis, adjoining which he entered 80 acres” 
as an adjoining farm entry, December 4, 1871, amounted to 40 acres, 
and in the decision. of the Commissioner appealed from, following the 


decision of the Departmént in the case of Timothy Mahoney (44 = 


ZL. D., 129), he held that this 40 acres owned by Curtis must be 


7 | reckoned asa part of his adjoining farm homestead. entry, so that he 


was therefore charged with having entered 120 acres on account of 
his adjoining farm homestead entry, when in fact he had entered. but . 
80.acres of public land. This holding was in full accord with the. 


decision of the ae in the pas case cited and relied , es 


“upon. 
In the present case, eee . 1s. s urged that the aecsene of. the 
| Department. in the Mahoney case’ is wrong, and a reconsideration 


thereof is earnestly requested. It appears that the Department for aes 


many years ruled to the contrary. The first decision, that of Eri P. 
Sweet, reported.in 2nd C. L. O., page 18, was decided as long ago'as — 
- February 27, 1875, and that decision had been uniformly followed in 


| EAS administration of soldiers’ additional rights’ until. the decision. ae 
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in the Mahoney case.. In view thereof, and of purchases of rights 

alleged to have been made upon the strength of the earlier depart- | 

mental decision, I have determined to reconsider the question. Ae 3 
‘Section 2306, Revised Statutes, provides : 7 


Every person entitled, “under: the provisions of section een tine ‘handred "4 
and four, to enter a homestead who may have heretofore entered, under the — 
homestead laws, a quantity of land less than one. hundred and Sixty acres, — 
_ should be permitted to enter so much Jand as, when added to the quan pre-- 7 


i = viously entered, shall not exceed one ponered: and sixty acres, 


a This section of the Revised Statutes 1s taken from ccnuiony 9 of the 
_ Soldiers’ Homestead Act of June 8, 1872 (17 Stat., 333). By the 

first section of that act 1t was made plain that 1t was the intention of 

_ Congress to permit honorably discharged soldiers or sailors, who had 


served in the army of the United States during the recent: ‘rebellion, | 


- for ninety days or more, to acquire under the homestead laws the 
full measure intended to be granted thereby, namely, 160 acres; and 
_ the purpose of the second section -was to secure to such soldiers: who 
had previously made entry of less than 160 acres, such an additional 
amount of land as, when added to that promcusly entered, should not 
exceed this limit of 160 acres. 

When so viewed, it makes no iiferenee: ‘ander: what particular : 


form or class or shaactar of entry the original entry, made by the. © 


soldier, may fall, provided the amount of public land he had entered 
was less than 160 acres, he should be entitled to enter additional 
public land. .In my opinion there was no warrant in charging up to 
the soldier or sailor, as a part of his homestead entry, the land already 
owned by him at the time of making of his original entry in deter- 
mining his further right. under section 2 of the act of 1872, or, more 
properly speaking, s section 2306 of the Revised Statutes. . , 

I must, therefore, recall and vacate the decision in the Timothy 
Mahoney case, and direct that the administration of rights under sec- | 
tion 2306, Revised Statutes, proceed under the original ruling of the 


+ ‘Departnent: made in 1875, hereinbefore referred to.. While I believe © 


that ruling was correct, nevertheless, if I entertained doubt regarding 
the matter, in view of the long unbroken. line of action respecting 


_ rights, which the Supreme. Court has held assignable, I should feel. - 
. bound thereby, for rights so acquired should properly be.reckoned as 


_of the nature of property rights ‘and should not be disturbed by a 
change in departmental ruling, except upon. the authority of some 
higher and controlling opinion, such as that.of the Supreme Court... _ 

For the reasons herein given the decision appealed from is reversed 
and the case remanded to the Commissioner of the General Land ~ 
’ Office for further consideration and disposition in the light. hereof. 
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‘BELLE L, PENNOCK, | 


_ Decided August 9, 1913. 


erat YEAR Peven oe ane a CULTIVATION—SUPPLEMENTAL Proor, | 


_ Where final proof submitted under the act of June 6, 1912, upon a homestead — | gf 
entry made -prior.to that act, is rejected. because of insufficient showing as 


to cultivation, ex parte affidavits as to subsequent cultivation will not be 
accepted ; but in. Such case new ‘final 1 proof should es submitted. | 


er Jonzs. First Aseietant Seckasanue 


‘I am in receipt of your letter a cee oA, 1918, focwailing is 7 
record in the case of homestead entry 07763, Dickinson series, made 


by Belle L. Pennock March :30, 1908, upon which final three- “year 4 
proof was offered December 20, 1919, ae 


It appears. from the record that one- -sixteenth of the. area. dntored 
7 was. actually cultivated and planted for the first time in 1912, but 
that at no time prior to final proof was the cultivation of one- eighth 
of the area accomplished. The proof is not, therefore, acceptable 
under the law or under the provisions of the instructions issued there- 
under February 18, 1913. (41 L. D., 479). Since making proof | 
claimant has submitted corroborated affidavit to the effect that in the 
_. Season of 1913. erent Ave acres had been cultivated in millet, and | 
er coe | 
- You call attention to tis flee that j in 1 this aa other cases. pending - 
before your office, where entries were made before June 6, 1912, it is — 


not incumbent upon the entryman to submit proof under the three- | 


year homestead law, which requires specific areas to be cultivated, 
and if proof be rejected they may again offer three-year proof or- 


7 five-year proof in accordance with the law as it was when the entry 
was made. You ask to be instructed as to whether in cases where. 


final proof is unsatisfactory you are authorized to accept aflidavits 


as to subsequent compliance with the law in lieu of formal submis- 


sion of proof in the manner and after the preliminary notice pre- | 
scribed by the act of Congress: of March 3, 1879 (20. Stat., 472). 
‘As stated by you, it has been the practice to accept supplemental 


affidavits in the form of affidavits explanatory of proof formerly i 


- gubmitted, but. in this instance it is evident that compliance with the 


requirements of the law was not had before the submission of. final. — - 


proof and the affidavit submitted relates entirely to acts performed 


after. proof. The evident purpose of the act of 1879, supra, and the : 
notice required to be given thereunder, is that a specific time shall 
be fixed for the submission of proof and notice thereof given, includ- | 


ing names. of witnesses by which the facts are to be established, in — 


order that the interested parties may have full opportunity to — 
7 a ppear. on the date fixed, hear or see the final proof offered, inter- 


= Pee any rg! or r protests, which. they may desire to sums a: 
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which purpose would not be fulfilled were ex parte affidavits setting - - 


out the facts.accepted without notice in lieu of formal proof. Fur-_— 
_ thermore, in the cases where the Department has heretofore accepted 
- supplemental affidavits in support of homestead proofs it was in con- 
nection with proof submitted under the provisions of the general 
homestead law and not under the act of J une 6, 1912, which requires | 
a specific area to be cultivated during each year. In the cases aris- 
ing under the general law no specific area of cultivation was required, | 

except such as demonstrated good faith of the entryman, and supple- 


mental affidavits bearing upon that point were therefore accepted. 


In this case the law under which the. applicant tendered. her final © 
proof requires the cultivation of definite areas and applicant must be 
charged with knowledge of such requirement. : 
Iam, therefore, of the opinion, and you are instructed to sO ee 
_ the applicant: im this ease, that her proof must be rejected as insuffi- 
cient and that ex parte affidavits. showing subsequent compliance or 
attempted compliance with law can not be accepted in lieu of the 
formal offer proceedings prescribed by the law. Applicant may, if 
she so desires and is now prepared to do so, submit new final proof 
under the so-called three-year homestead law or at the proper time 
may submit final proof in accordance with the requirements of the 
general homestead laws in force at the time her any was initiated. 
‘The record 1 is herewith returned. | | 


RECLAMATION—HUNTLEY PROJ EOT—CHARGES AND PAYMENT. 7 
 -DErarracenr or THE INTERIOR, | 
> es Washington, dD. C. re lana 1918. 

~~ Pusxic Norice. | 


- 1. In pursuance of the provisions of the Reciaciation: Act of Jane 
i 1902 (32 Stat., 388), and acts amendatory thereof and supple- -_ 
mentary thereto, notice is hereby given that for all water-right appli- 


~_ eations for lands in private ownership filed on or after December 1, 


1918, the building —— shall be $50 per a Poyene in instal- 
ments as follows: | | | 


| First TnakAnent ; Speier dds eset Se: a oe $10.00 © 
= Second. instalment. Ree pre Ohne 1. 00 
Third instalment ~--.___-----_--- Soe eines sete. 22200 
 “Rourth: tintalment 8202. ee B00, 
Witth, Anatalinent 2222 2 ose a BNE Be 4,00 
Sixth. instalment_--2.---=--_---- Paes teen eee Sees _- ..5.00° 
Seventh. instalment -._.---_---_-._----_L--_ hie ees, 1500 
e: “Wehth,: distalinent eto olen ee oe BO 
‘Ninth instalment _.-.2------_- 2. pera i a apOON 


Tenth instalment NE LE Pe TE, AEE PE 10. 00...) : : 
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2. The first. payment on account of such water-right application - 
ail consist of the first instalment of the building charge plus: the — 


7 operation and maintenance charges then in force for the first unit — 


of the project, and shall be payable at the time of the filing of the. 


application in the local project office.- The second payment shall be _ - 


~ due on. Decemiber 1 of the next calendar. year, and subsequent, pay- po 
ments shall be due on December 1 of each year thereafter. tm 
3: For land for which water-right application is made i im . the first 7 


unit after the date of this notice, whether private land or entered. 


- land, in cases where there has been no written assignment of credits © 


eS by former entrymen, the operation and maintenance charge, until fur- 


- ~ ther notice; shall be $1.00 per acre per annum whether water is used a 


. thereon‘or not, and payment thereof. will entitle the water user to” 


one acre foot. of water for each acre of land irrigated. Additional a 


water. will be furnished at the rate of 50¢ per acre foot... OP ek 

4, In all other respects, water: -right. applications for such private 
and entered. lands: shall be. subject. to. the. payments and conditions » 
prescribed in the public notices and: orders. heretofore issued for: the 
Huntley Project, the same being for the first unit thereof... 

5. Ali payments shall be made to the special fiscal. ae of the - 
Reclamation Service aero to aed collections se the ae 
project. eos Ah Ate. “48 

a as 5 hie | hae 

A Acting S mene O me se f nterion, 


-McKITTRICK OIL COMPANY. 
"Instructions, August 9, 1913. nie . 2 =. - 


Oveneotn DEPARTMENTAL Ducrstow REAFFIRMED. | 


Departmental decision. of. November 18, 1908, in : MeKctétetet. ou Co. V. South- . es * 
- ern Pacific R. R. Co. (87 L. D., 243), 0 overruled in: Jackson. Oil ‘Co. Ve os 


‘Southern Pacific R. R..Co.. (40 Le D., 528) reaffirmed. 


- Jonzs, First Assistant Seoretary: ; oo ie eee igs) 
By decision of November 13, 1908, in Abe. case of McKittrick Oil ~ 


~ €o. v. Southern Pacific-R. RB. .Co. [37 L. D., 243], the Department 
directed that the application of the McKittrick Oil Company, pre- 


- sented December 28, 1904, for patent to the California Oil: Company. _ 


. placer No. 28, embracing lots 1-and 2 and 8S. 4 SEv4 Ry Sec. 1, T. 80S. _ 
RB. 91 E., M. D. M., Visalia, California, land district, be eee: in 


the: absence of any objection not involved j in that case, which decision. , 
a overruled that. of March 26, 1902, in Southern Patifie R. BR. Co. v.  - 
Bruns (31. L. D., 272), holding the tract above described to. have 7 


passed to the railroad company, under g certain patent ie J anuary | 
(25, 1896, | | | 7 
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Petes said. aoa of November 13, 1908, ae McKittrick 
Oil Company’s application was accepted by the local officers and 
notice of the application having been published and posted for the 
required period, proof submitted, and payment made for the land, 
entry was allowed thereon May 16, 1910. This entry came before 


your: office. for consideration. on Or. about April 28, 1913. In the - oa 
meantime, the Department had, on October 6, 1911, romdered decision 


in the case of Jackson Oil Co. v. Southern Pacific R. R. Co. (40 L. D., 
528), involving a. state.of facts similar to that disclosed in-the case 


~ of McKittrick Oil Co. v. Southern Pacific R. R. Co., supra, in which 


i decision 2 ‘conclusion different from that reached in the McKittrick i. 


“case. was. announced and the decision in the latter case overruled. 

In view of the decision in the Jackson Oil Company case, your 
office, by letter of April.28, 1918, referred the matter of the McKit- 
trick Oil Company’s entry to the Department for instructions. In 
. response thereto, the Department, by letter of May 7, 1913, directed 
that the McKittrick Oil Company be called upon to show cause why . 


its entry should not be canceled for. the reasons stated in the decision 


‘in the Jackson Oil Company case. ‘Showing was made, by the Mc- 
Kittrick Oil Company, and was served upon the railroad company, 
_ which: filed answer thereto. - Upon: further consideration of the mat- 
ter, the Department is of opinion that its decision in McKittrick Oil 
Company 4 ». Southern Pacific R. R. Co., supra, correctly states the law 
of this case and reaffirms the views therein expressed. Further, in - 
view of the proceedings had under the previous departmental de 
cision in this case resulting in the entry by the McKittrick Oil Com- 
pany, I do not think the case should be, at this late day, reopened for 
further consideration and therefore ‘direct’ that-this entry pass. to. 

_ patent, if proof submitted is found to evidence a a satisfactory com- .- 
: _pliance with the mining laws. . oo wie & 2 Ses | 


“SURVEY OF LANDS. WITHDRAWN ‘WHILE ‘UNSURVEYED. 
“Ixsravorros, a oe ae 


“ Dararrmenc “OF. THE viunions | 
ia i i es _ Washington, August. 12, 19138. . 
| " Hereafter, upon er of the returns. of a survey, the Canis. 
sioner of the General Land Office shall cause the tract. books in his - 


"4 office to. be examined and if it appears that any part. of. tho area . 
stands withdrawn in advance ofsurvey upon any recommendation ; 
‘of any bureau of this or another: Department, he shall ascertain © 


whether the lands so withdrawn are capable of adjustment by refer- 
ence | to. the legal subdivisions shown upon the pe of euryeys ance 
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. if 50, ‘upon: acceptance of the survey, he will advise the. ‘proper - local 
. land officers of such adjustment.. in order r that. notation thereof may 


| be made. upon their records, -: _ 
If there is doubt as to the lands. intended tb he eee the 
Commissioner of the General Land Office shall at once notify the 


“ : ‘appropriate bureau, through the proper channel, with a request for — 
-. . description. according to the survey of the area which should be held | 
-. withdrawn and-a draft ofa new order to that effect, if found neces- 


sary, shall be submitted. for the approval of the Secretary of the 


~~. Interior. Upon such approval, proper notation shall be made upon 2 
the. tract. books of the General Land Office, and the'local land officers ae 
shall be- duly informed, in order that proper notation may be made 


upon their records... “Any. withdrawal otherwise valid shall be valid: — 


notwithstanding any. failure to make the notation on the tract books, -_ 


orto give to local land. officers the information, or _ otherwise. to 

follow. the procedure require? by this order. a 

oe Se Be Pago? A ‘Awpareus A. oes. 
oe Assistant ‘Secretary. 


HENRY ¢. navn, : 
ee Decided August 18, 1913. 


RecLaMation ENrey—Acr rere 30, 1890—Accnnoars Apna. oo 7 


A homestead. entry of a farm. unit. within a. reclamation project, regardless 
' of the ‘area. embraced therein, is the equivalent of a homestead. entry for — 
160: acres “outside of a pr oject ; ‘put in fixing the ar ea ‘that should be charged 


‘ : against the entryman. by reason of: such. entry, under the provision in ‘the | 


act. of August 30, 1890, that not. more than: 320 acres in the aggregate may 
~ be acquired by any one person under ‘the agricultural public land laws, 7 
_ the reclamation. entry should. be. taken into account. at its. actual. area and. 
‘not charged _ as 160 acres. as << ee . < 


. JonEs, First Assistant ear eee Dg Pg Ceres 
“Henry C. Taylor has appealed tooth the cores of ‘he ‘Commie: 


~ sioner of the General Land Office of October 25, 1912, requiring him 2 


to relinquish 80 acres of the land. included in his desert, entry May 


- 91, 1912, for the SE. 4 and E. 4 4 SW. 4, See. 80, T. 24.N,, RB. 29 E, Lou 

_- M.D. M.. Carson City, Nevada: land district. . | a atts 

ce SaE appears that. Taylor had on September OA. 1907, alae oe tee « 
-- stead entry for farm unit “H” or the 8. 4 SW. 4, Sec. 25, Pela = 
R. 29 E., M. D. M., ‘Truckee-Carson Slain ees That. ee _ 


embraced an area of. 80 acres while the desert entry (06892) embraces . 
_ an area of 240 acres, the two entries aggregating 820 acres. 
Phe act of August’ 30, 1890 (26 Stat., 871), as amended by. act. of . 


March. 8, 1891 (26 Stat. 1095), restricts entry under agricultural i 2 2 


i land Laws, by any one person, to not b epeeeding 320 acres. es 
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The Commissioner’ S. decaan of October 25, 1912, see on the 


theory that a farm unit entered under the ela oer law is the _ 


- equivalent of a homestead entry of 160 acres of land outside of a 
- reclamation project and that figuring Taylor’ s entry as equivalent to | 


160 acres, that area added to the 240 acres entered under the desert — 


7 law equals 400 acres or 80 acres in’ excess of that: allowed. to be ' 
entered by. the act of August 30, 1890, supra. oo ae a. 
The departmental oe upon which the Comitieicnses act | 


was based, February 6,.1918,-are to the effect that each entry made | : 
within a reclamation project is either made for or is subject to con- ~~ 


. formation to a farm unit “which is the equivalent ofa homestead 
entry of 160 acres of land outside of a reclamation project.” This 

regulation relates only to entries under the homestead laws and is 
construed to mean that a person who has exercised his homestead 
right by the entry of a farm unit within a reclamation project thereby 
exhausts that right and can not make another homestead entry either 
within or without a reclamation project, under the general laws; 
or where an entry has been made under the general homestead laws 
for lands outside a reclamation project, such an entryman can not 
again exercise the homestead right by making a homestead entry of 
lands within a project. It has no reference to the maximum area 
which ‘may. be entered under the provisions of the act of August 30, 
1890, which was intended, as hereinbefore stated, to fix a maximum 
which might be entered ander’ all the. sorioulaital land laws. To 
illustrate: A man may enter and obtain title under the homestead 
laws for 160 acres. of land and may. also enter 160 acres. under the 
desert-land law, or a total of 320 acres. In the case at bar, while the 
entryman. has exhausted his homestead right, that fact does not 
warrant the Department: 1 in importing to him the acquisition of an. 
-area of land ‘in excess of the true area of the tract entered in com- 


- puting the maximum established by the act of 1890. Having secured _ 


but 80 acres heretofore under the agricultural ‘public land laws, no 
_ objection exists under the act of August 30, 1890, to his acquiring ae 
940 acres of vacant public land under the desert: ond laws. | 
~The Commissioner’s decision is pecordingly reversed and the « case | 
. returned for bist propeete) action. 7 | . 


‘BROWN BEAR COAL. ASSOCIATION, 
- Decided August 18, 1918. a 


Coar. LAND—PRIce—OPENING AND IMPROVING OF MINE. as 7 
_ Where a tract of land was classified and appraised after the opening. and 
| improving of a mine of coal thereon, the filing of a declaratory: statement, a 
and the making of the expenditure required - by section 2348, Revised 
Statutes, . the applicant: Is entitled ta- purchase at the price: existent at the 
date of the opening and improving of the mine, 
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| | Coan fie Pit teers 7 | , | 
| Where a coal land applicant filed a proper : aaapltcn doit to. auncnate: conned ; 


‘with the regulations of. the Department as to publication of notice, ete., - 


and paid. the price of the land according to conditions then existent as to _ 
= distance from a completed railroad, he is entitled to purchase at that price 
notwithstanding the subsequent completion, prior to allowance of . entry, 
ofa railroad within fifteen miles of the. tract. 
CoNFLICTING DECISIONS. MODIFIED. . Ws 
Edward B. Largent et at, (18 L. D., 397 yy and Allen L. Burgess (24 L. D., 1), 
overnuted so far as in conflict. , 


oN Jonns, First Aes sean Seoretary : 


April 29, 1912, the Brown Bear. Coal escintions ce censcecial: i 


consisting of fotir individuals, filed its coal declaratory oo 7 


under section 2348, R. S., at Blackfoot, Idaho, for the E. 4 NW. 4,. 


NW. 4, SE. 4 SW. 1 NE. 4, N. § NE. 4, Sec. 36, 8. 4 SE 4, NW. 4 


SE. 4, SW. 4, 8.4 1 NW. 4, NW. £ NW. d, Sec. 25, T. 5 N,, R. 43 E., 
BoM, con ne 640 acres, which alleged that the association went ’ 
into possession of the above land and had remained in possession — 
thereof continuously since August 14, 1906, and that they had. opened 


‘a valuable mine of coal. It farther states that the association has: 


_ improved the mine, expending the sum of $10,000 in labor and im- ~ 
-. provements consisting of cross-cut tunnels, entries, air courses, etc. — 
Application. to purchase was filed May 1, 1912, and after due proceed-_ 
ings the association, upon June 21, 1912, filed its completed proofs 
and made payment’ for the land i in the sum of 6 400. or r at the: rate of 


$10 per acre. 


The land at the time of i opening and improving of es ied 


- was unsurveyed, the township plat being filed April 24,1912. Itwas 


- withdrawn by Executive order of August 24, 1910, Fran settlement, 
location, sale or entry. and reserved for examination and: slaincation 
with respect to coal value. It was restored to entry by Executive 
- order of February 14, 1913, having been classified at prices varying” 
| from $20 to $40 per acre for the different subdivisions. ) 7 
‘The register and receiver. upon June 21, 1912, ‘suspended the appli- : 


cation for the reason that no report by a special agent. had been filed = 


and because of the order of withdrawal. Upon April 1, 1918, the 
Commissioner directed the register and receiver to call upon the: 
Chief of Field Division for report and, if no objection should be. 


made, to notify the applicant that 30 days would be-allowed in which’ 


to make payment at the classified prices. This would involve an 


additional payment of $9,640. A favorable report having been made | 


by the field officer, the register and receiver called upon the applicant: 
for’ the additional payment required by the Commissioner. The. 
applicant. has appealed from the Comunissioner’ s action, ee 
479° —vor 42—13-—— 21 oe : ms | aa 


: 322 DECISIONS RELATING TO THE PUBLIC LANDS. 


As cae slated: at the time this mine was opened ‘na improved, 
the land was unsurveyed: At that time it was the practice to self 
public coal lands at the minimum prices fixed by section 2347 RB. S., 


and this practice obtained until the promulgation of the circular of = 


April 12, 1907 (35 L, D., 665, at 667). In the case of Carthage Fuel 
Company (41 L. D., 21) it was held that where a tract of land was 
_ reappraised after ae opening and improving of a mine, and the. 


. filing of a declaratory statement but prior to the expenditure 7 ee 


$5,000 required by section 2348, R. §., the claimant, upon seasonably 
_ making the required expenditures, is entitled to purchase at the price. 
existent at the date of the opening and improving of the mine of 
coal. In harmony with the principle there laid down, the present | 
association is entitled to purchase at the price existent at the time of — 
opening and i improving the Ene to wit, the minimum price fixed bY 
the statute. 

In an affidavit executed April 29, 1912, the nienibass of the associ- 
ation stated that none of the land is within 15 miles of a completed 
railroad. It now appears that the land is within 15 miles of a branch 
of the Oregon Short Line running from Ashton, Idaho, to Driggs, 
Idaho. In the appeal it is stated that this branch line was not com- 
pleted until December 1, 1912, which statement is corroborated by 
information informally obeaied fromthe Postoffice Department. 

The instructions of October 17, 1881 (1. L. D., 540, syllabus), held: 


The price depends upon the distance from a completed railroad. If at date 


of proof and payment the land is more than fifteen miles from such road the, - 


price should be not less than. $10 per acre; if less than fifteen miles not less 
than $20. 
In ‘Joseph L. Galion, (10 L. D. | 499). it was held that the status 
of coal land at date of proof aie payment, with respect to its dis- 
_tance from a completed railroad, determines the price thereof irre- 
spective of its status when the preference right of. entry is initiated 7 


‘ and acquired, 


In Edward B. oe et tal. (13 L. Ds B97 ) one Strong, upon 
October 1, 1887, tendered proof that the land was not within 15 


miles of a completed railroad and payment for it at the rate of $10 | | 


per acre. He was prevented from making entry by the protest of | 
one Bagnell until June 29, 1888, by which time a railroad had been 
constructed within 15 eS of the tract. The. report ‘of the case 
- does’ not clearly establish whether Strong paid the sum of $10 per 
--acre upon October 1, 1887, or not. It was held, however, that the 
_ price should be determined by the conditions. existing as to distance 
from a completed railroad at the time of the allowance of the entry 
and not by those at the date of apphcation.. At page 399 it was said: - 
The filing of the protest against the entry of Strong was a risk that must be 
assumed by all who apply to enter the public land. "The fact that in this par- 
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ticular case it had. the effect to postpone the entry until after a railroad was 
: completed within fifteen miles of the tract, which under the law doubled the. 


price of the land, is only incidental, and the government can not be properly. 


held chargeable for the delay occasioned by Mr. Bagnell’s protest. . It is quite 
. probably true, as the law presumes, that. the construction of the road within 


fifteen miles of the entry materially enhanced the value of the land to a sum 
which would justify the entryman in paying the $20 per acre therefor.. | 
The law is explicit in its declaration, that if at the date the entry of coal 


land is made there ‘is a. completed railroad within fifteen miles of the Jand, 


the price to be paid for the land is $20 per acre and the fact. that at the date 
an applicant for entry offers to make an entry, no railroad is completed within > 


~- fifteen miles, and consequently the price of the land is only $10 per acre can 


have nothing to do with fixing the price at the date of the actual entry. The 
law only provides what the price shall be at the date. of: entry and payment 
irrespective of the pr eference right. of entry. . 


This holding was adhered to in “Allen L. Dareees (04 L D., 1) 
the report’ of the case being likewise indefinite as to the date of pay 
ment of the price at $10 per acre. 

Section 2347 R. S. provides: | 

Hyery person . we sia 8 ‘shall, upon application to the register of the proper = lend 
office, have the right to enter, by legal subdivisions, any quantity of vacant coal 
Jands..... upon payment to the receiver of: not less than ten dollars per acre. 
for such lands where the same shall be situated. more than fifteen miles from 
any completed railroad,.and not Jess than twenty dollars per acre for such 
lands as shall be within. fifteen miles of such road. | 

The payment of not. less than $10 or $20 per acre, as: ties case may 
be, is accordingly a condition. precedent. to the right to enter public 
coal land. The allowance of entry after payment is a function of 
the land officers over which the applicant has no control. IT am 
accordingly of the opinion that where the applicant has filed a proper 


application to purchase, complied with the regulations of the De- 


partment. as to publication of notice, etc., and has then paid the 


. price of the:land according to eanditions existent at that time as to. 
distance from. a completed - railroad, he should not be prejudiced: by 


the failure of the land officers to edie allow formal entry 
due to delay necessary for investigation or. the determination of a. 
protest which may later be adjudicated to be unfounded. I, there- | 


fore, regard the reasoning in the cases. of Edward B. Largent et al. 


and Allen L. Burgess, if in conflict. herewith, to. be unsound. ne 


they will no longer be followed to that extent. 


The applicant in this case has accordingly paid. ihe: proper. price | 
for the land. The decision of the Commissioner is reversed and final 
certificate and patent will i L issue, in the absence of any other obje ection. 
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au E. CHRISTENSEN. 


Decided August 18, 1918, 


| THRE: YnaR Horses eon Sena ouiG eC neETE, 
The provision in the act of June 6, 1912, that persons commuting a. ‘home- bi 
stead entry must at the time be citizens of the United States, has no appli- 
cation to. entries made prior to that act and commuted under the original 
homestead law, it being sufficient if the proof in such cases shows DS: the . 
entryman has declared his intention to become a citizen. . . 


‘JONES, First Assistant Secretary: . | | 4 Ps 
_ dames E. Christensen has appealed — the actaon of ie cont 
missioner of the General Land Office, dated October 28, 1912, re- 
quiring him to furnish record evidence of citizenship in ‘connection 
with his homestead entry, made on May 17, 1910, for the NE. t, Sec. 
23, T. 83.N., R. 56 E., M. M., Glasgow, Montana, land district, upon 
which he submitted commutation proof on July 6, 1912, and final 
certificate has issued. 

It is shown by the proof that the claimant hig resided upon the 
land, with his family, since May 1, 1908, that he has made improve- 
rants thereon, consisting of a dwelling fous and a barn, valued at 
$1,000, and that he has caltiyatad 118 acres of the tract. ~ 7 

In - aie application to make entry, the claimant filed a certified 
copy of his declaration of intention to become a citizen of the United 
States, made before the circuit court of Richland County, Wisconsin, 
on April 14, 1890. In his appeal from the action of the Commis- 
_ sioner, requiring evidence of final naturalization, Christensen states 

that it is his intention to perfect his citizenship, but that at no time 
since his settlement on the land, has he had the means to do so, as 
| Glasgow, Montana, the county seat of Valley County, in which he 
resides, is one hundred and sixty miles oa and he is a poor man, | 
sixty-seven year of age. - - 
- Paragraph 14 of the instructions of eeraney? 18, 1918 (41 i D., 

_ 479), under the act of June 6, 1912 (37 Stat., 193), abrogated ihe 
practice adopted by the Depacuacit prior an the passage of said 
- act, of permitting the commutation of a homestead entry by one who 
bad merely declared his intention to become a citizen of the United — 
_ States prior to his actual naturalization. It was further required 
by said instructions that in all cases where commutation proof has — 
been made since the passage of said act, it should be exacted and 


_ shown that the claimant, if foreign born, has : ‘become Tally’ natu- 


valized. | . 
The Depa: is’ sonvineed that the sen anek of the’ in- 


structions, above referred to, in so far as it applies to entries made _ 


prior to June 6, 1912, and commuted under the original homestead 
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; : | vane 1s- no warranted by the act of June 6, 1912, ap ad of Aig a 
24, 1912 (87 Stat., 455), amending the same, or the act of March 


4.1913 (37 Stat., 912, 925), extending the provisions of the act. of | 


| J une 6, 1912, to settlers upon unsurveyed lands prior to June 6, 


1912. In such of the. three acts referred to, it was distinctly pro-— 


vided that an entryman. might elect to make. proof upon his entry 
under the Jaw under which the same was made, that is to say, with | 5 
reference to the case now considered, under the provisions of the origi-. 


nal homestead law. Whatever might’be the attitude of the Depart- 


~.. ment, were the question now presented to it for the first time for 
“decision: it had become a settled construction of the original home- 


stead nes prior to June 6, 1912, that an entryman, who had merely | 


declared his intention to baconie. ‘a citizen of the United States, = 


might commute and receive patent. The requirement in the act of . 
June 6, 1912, for evidence of citizenship in connection with all home- 
stead prices: thereafter made, was thus an amendment of the origi- 
nal homestead law as construed by the Department, and a legis- 
lative recognition that that law had been so construed and an ac- 
quiescence in such construction. as to entries theretofore made, as 
is apparent from the debates upon the act. | | 
The decision appealed from i 1s, accordingly, reversed, ant the at 
will be passed to patent, in the absence of other objection, | 
The Commissioner of the General Land Office is directed to pre- 


pare and submit to the Department. an amendment to the instructions 


of February 18, 1913, in er with the views herein ee preesed, 
achat 338.) ee ae 


——a——s 


KELLY Ww ‘BOTT. 


Decided August th, 1913. 


Conrest Avemavit—Duronive Ackxowzmvommnt —Aiconpacant—RetnstaT _ 


| MENT. . 


7 AD affidavit of contest. ig -not invalidated by dhe: isteRe” of ine pee 


_ public before whom it was acknowledged in giving the time of the expira-_ 
tion of his commission as. prior to the date of the acknowledgment, when 
as a matter of fact it would not expire until after that date,. and amend- 
ment thereof should be allowed; and where a contest affidavit was re- 
jected because of such clerical error. in the acknowledgment, and applica- : 
~ tion for. reinstatement thereof, based upon correction of the error, was _ 


filed within: the time allowed for appeal from such rejection,. the contestant a 


is entitled toa preference right of entry upon the subecaneny, relinquish- 
. Ment of. the entry. | . 


a ongs, First Abstetans Seoretary: 


_ Appeal is filed by Alexander A. Kelly from the decision of J July 1 11, 7 
1912, of the Commissioner of the General Land ey denying said 
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| Kelly. B mioterunee right to make aay for the N. 4, Sec. 10, T, 6 N,, 

R. 61 E., Miles City, Montana, land district, and allowing Peter J. 

Bott to qanlce entry for said lands as prior applicant therefor; said 
_ Kelly claiming a preference right by reason of having filed ponies: 
- May 31, 1911, against a prior entry for said lands made June 8, 
1909, by Charles F. Kidder, which he relinquished July 24, 1911, © 


by. 4 pendinie the time allowed ues to appeal from dismissal of his 2 
contest July 22, 1911. 


_ Kelly’s said conte was ror after service denser for the 


reason that the notary public in certifying to the acknowledgment er 


May 30, 1911, of the contest aifidavit stated his commission oes : 
May 3, 1911. , 
At 9 ‘eloak a. m., J iy 9A, 1911, watlan es time, as “stated, al- 
lowed him: to appeal from dismissal of his contest, Kelly filed his 
_ application to reinstate his contest, filing with same the notary’s _ 
affidavit stating he had: made a-clerical error in. giving the expira- __ 
tion of his commission as May 3, 1911, and that it should have been 
May 3, 1918. -Kelly also filed at the same time a new contest affi- 
_ davit against Kidder’s entry which is. apparently good and suffi- 
client, in form and substance. At 9:07 o’clock a. m., July 24, 1911,. 
Kidder? s relinquishment was filed with Bott’s application to alk : 
entry. And Kelly’s application to make nny: was: filed at 8 o'clock 
p.m.,on the same day. 

"Proceedings were instituted Se Kidder, iuiting that fis stated 
relinquishment was fraudulently procured and filed, which went to 
hearing resulting in the holding by the Commissioner in his deéci- 
sion now appealed from by Kelly that such relinquishment was valid, 

from which finding Kidder has not appealed. — 
Further statement of facts herein is unnecessary, the decision ap- 
pealed from containing a statement of the facts in detail. 
A motion is made by an attorney claiming to be Kidder S attorney | 
to dismiss this appeal because not served upon Kidder. Kidder, 


~ however, having failed to appeal from the Commissioner’s decision 


herein, as above stated, is eliminated from the case. The question of 
disputed attorneyship raised herein is not i peeeee. to be decided. 
Said motion to dismiss is denied. | 


‘It is shown that the notary public before whom Kelly’ s first con- Lo 


test affidavit was. acknowledged was in fact then a de jure officer, 


_ his commission not expiring until May 5, 1918. His certification of . — 


the expiration of his commission was a clerical error, and Kelly’s © 
application to reinstate his contest based upon the correction of such 
error should have been allowed. An affidavit is not invalidated by — 
the failure of the notary public taking the acknowledgment thereof - 
to give the expiration of his commission, as required by the state law. 

_ Phelps etc. Windmill Company v. Baker ‘49 Kans.. 434), Harbor- 
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- Pitt Shoe Company et al. v. Dickson - (60 8. W. Rep., 186). per _ 


“where the jurat is defective through the negligence of the officer — - | 


it is freely allowed to be amended. ? ac ne of ae and 
Practice, 337, and notes.) © . 


Furthermore, even if Kelly’s first: contest affidavit were not amenid- 
able, the filing by him of a new good and sufficient contest affidavit — 


_ was a waiver of his first, and same being on file when Kidder’s re- 
: linquishment and Bott’s ‘application: for entry were filed the latter 
application is subject thereto, and the case should be remanded for 
‘action under the regulations of April 1, 1913 (42 -L. D., 71), Kelly 
having on the record a presumptive preference right which can only 
be avoided, as held in said regulations, “on a showing that the con- 
test charge was not true, or that the contestant is not a qualified 


_ applicant, or that the land is not sub} ect to his application.” 


The case is remanded for action in accordance with the foreg going 3 
v1ews. | . | eT nat | 


ADA I. HINDMAN. 
| | Decided August 16, 1918. 


De Gr isceean AS Coat—CHARACTER oF LanpD—Ex PARTE AFFIDAVITS. | 
ing _ Paragraphs 3.to 5 of the circular of September 7, 1909, defining the protean : 
| in case a nonmineral entryman whose land is subsequently classified, 
Claimed, or reported as valuable for coal refuses to accept a. restricted 
patent under the act of March 3, 1909, contemplate that testimony as to 

the character of the land shall ‘be taken in the regular manner, subject to 
 eross-examination, as in other. hearings, and do not warrant the adjudica- 
| tion of. the land as coal upon mere €& OnE affidavits. | 


. JONES, First Assistant Seoretary: Ee tes | 7 

November 9,.1903, Ada I. Hindman, now. Rais: fade: eine: 

> stead entry No. 1907, at Glenwood Springs, Colorado, for the NE. 4 
NW. 4, Sec. 17, E. 4 SW. 3 and NW. 4-SW. #, Sec. 8, T. 7 N., BR. 


89 W. This township was withdrawn from filing or entry ander the — 


coal land laws October 10, 1906, and was classified as coal land at 
the minimum price, June 10, 1907. The classification: was revoked: 
and the township withdrawn for reclassification April 2, 1909. It is 


« . embraced in coal land withdrawal, Colorado No. 1 under Executive | 
order of July 7, 1910, but has not yet. been reclassified. The town- 


ship was suspended from entry or disposal August. 4, 1910, pending 2 
a resurvey, the plat of resurvey being filed April 4, 1913. ef? Se? ee 
It appears that on or about September 23, 1909, the register and 
receiver served upon the entrywoman the notice required. by para- 
graph 3 of the instructions of September 7, 1909 (38 L. D., 183). 
In response thereto she, upon November. 24, 1909, filed her affidavit 
corroborated by three other greene denying the existence of any 
‘coal deposits in her entry. : | 
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‘Upon aie 9, 1910, the entrywoman filed notice of her intention 
to make final proof bettie a United States Commissioner November 
11, 1910. The notice for publication issued by the register bore the 
7 notation: “Claimant denies existence of coal.” Final proof was 
_ made at the time fixed before the officer named, a practical miner of 

the General Land Office also appearing, but he apparently did not 
| cross-examine the claimant or. the proof witnesses, but executed an 
affidavit before the same officer, stating in brief that the land is under- 
lain with workable‘deposits. of coal, Mpen a same day, he oe 
‘the register as follows: - wt o, Mee , a6 

IT-was present at the taking of this final proof, mia: submitted the evidence of 
the Government in regard to.the coal character of this land... 

I find that the entry woman has complied fully with the law requiring resi- 
| dence, cultivation and improvements, : 


December 6, 1910, the register nd receiver advised the chief of 


.. field division oe the above report and enclosed a copy of the final 


proof notice with the request that he make a return either of “ protest. _ 
or non-protest.” In response thereto, the chief of field division, 
December 8, 1910, made the following return: 

There is no aieteet filed in this office against the validity of the within entry 
for surface rights under the act of March 3, 1909. — ors e 

December 12, 1910, the register and receiver issued final certificate 
01507, the certificate bearing the endorsement: “ Patent to contain 
reservation, conditions and limitation of Act of March 3, 1909. 
(Public, No. 3823.)” This action was taken notwithstanding the re- 
- fusal of the.entrywoman to execute an election to take a surface. pat- 
ent and her denial of the existence of coal in her land. By decision 
of May 17, 1912; the Commissioner adjudicated the land to be coal 
in: character, which finding is based‘almost wholly upon the ew parte 
affidavit of the practical miner. (which affidavit, as far as the record 


affirmatively shows, was not even brought to the entrywoman’ satten- 


_ tion), and affirmed the action of the register and receiver, on Com- 
_ missioner’s decision’ stated: : - er ae oe 


| You will also notify the claimant that this Sigs on the sani of this office: 
merely aga matter of expedition, adjudicates the coal character of. the land. 
Pending the resurvey hereinbefore alluded to, no action will be taken upon the 


_- final proof-heretofore submitted. 


The entrywoman has filed an informal Sea to the Dap suak 7 
‘The act of March 3, 1909 (35. Stat., 844), provides as to any ‘person 


who has in good: faith located, selected, or entered under the non- | 


mineral land laws of the United States any lands which subsequently | 
are classified, claimed or reported as being valuable for coal that— __ 


— Such locator, selector or entryman who has heretofore made or. shall here- 
after ‘make final Broot showing good faith and patletactoty compliance: with’ 
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_ the Jaw nnier which his land is ‘ated shall. be entitled to a patent without 


reservation unless at the time of such final proof and entry it eee be shown a 


thai the land is: chiefly valuable for coal. 


Paragraph 3 of the circular of September 7, 1909 (38 L. D., - 188), 
provided, as.to a nonmineral entrywoman wloes land is subsequently 3 
classified, claimed or reported as being valuable for coal, but who re- 
fuses to receive a limited patent: | 7 | 
| In. the event the claimant declines to sect to receive . such patent, beiaenae 
will be received at the time of making final proof for the purpose of deter-. 
Mining whether the lands are chiefly valuable for coal; and the entryman, 
locator, or selector will be entitled to a patent without reservation unless at 


the time of hearing on final proof it shall be shown that we land is —— 
valuable for coal. | | 


Paragraph 4 requires fies , Chiet of F sail’ Divicon to be savieed 
sufficiently 1 in advance of the date fixed for the taking of the final 
proof in order to be prepared to represent the Government at. - the 
time such final proof i is made. Paragraph 5 provides: | 

In every case where. there is controversy as to” the coal character of the | 
land, and evidence is. offered thereon, the register and receiver will forward 
the testimony and other papers to the Commissioner of the Gener al Land Office, 
with appropriate recommendation, notice of ‘which should be given the Claimant. 

The above instructions contemplate the. taking of testimony in the 
regular manner subject. to cross-examination as in other hearings. 
They. do not contemplate the adjudication. of land as coal almost 
wholly upon an ex parte affidavit which, as above pointed out, the 
record does not clearly show was even brought to the attention of the 
claimant. Under the act of March 3, 1909, supra, and the regulations 
of the Department, it was incumbent upon the United States in this 
‘ease to show at the time of final proof that the land is chiefly valuable — 
for coal. This the United States has failed to do, and, under the law 
and regulations, the claimant is accordingly entitled to a patent : 
without reservation. 

The decision of the emis is eee and such patent will 
- be aeoued in the ‘absence of other objection. | ; 


"RANKIN Vv. HEIRS OF BOX. 
Decided ‘August 18, 1918. 


Paonae hones OF ce ee Hers. oS . 
_ Where- notice in. a -contest against a homestead entry; alleging the death 
of the entryman. and that there are no known heirs, was duly published and 
‘posted, and a copy. thereof mailed to the deceased entryman both at his 
record. address and at the post office nearest the Jand, such service, of 
notice was sufficient to confer jurisdiction upon the local ‘officers, and it 
Was not necessary that'a copy of the notice should also be mailed to the’ 
“unknown heirs” of the eniryman, 
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JONES, Fi irst Assistant Secretary: 

January 17, 1906, George Box made eenee re entry 01743 4 font the 
N. 4 NE. and N. 1 NW. 4, Sec. 28, T. 17 N., R. 22 E. , W. M., North 
Yakima, Washington, land district. | 

July 26, 1912, Rodney C. Rankin filed contest ea copes 


said entry, alleging that: 


. The said George Box died at the City of Ellensburg, Washington, jaunty | 
22, 1912, leaving no known heirs; that there has been no settlement on or culti- 
vation of the land by any heirs subsequent to his death. 


November 12, 1912, the record in said case was transmitted by the. 
local officers to ‘the Connieaanes of the General Land Office. 
December 12, 1912, the Commissioner of the General Land. Office, 
considering the case upon the record, disposed of it as follows: 


Notice was issued August 21, 1912, and service was attempted by publication. 
_ The notice was printed in a newspaper and posted on the land and in your 
office, but no copy of it. was mated, as. required by amended rule 10 of practice, 
to the unknown heirs, . 

‘The notice was however, fiatied to the deceased entryman at the record ad- 
dress, to wit: Ellensburg, . Washington, : and to him at Boylston, Waahineton, 
the post-office nearest the land. The letters were returned unclaimed. . oe 

The notice not having been properly mailed, you. acquired no jurisdiction | 
thereunder and the contest is hereby dismissed, and the case closed. 


You will so advise the contestant, and of his right to apply for a new notice —_ 


and proceed anew, in strict: compliance with the requirements of the rules of . 
practice. : | 
From this decision einmant has apd to the Department. 
The disposition of this case becomes important because of a junior 
contest filed against the entry by one William Moses Langley. The 
question preeuues is whether or not the mailing of the notice to 
“George Box” is a compliance with the amended Rule 10 of Prac- 
tice. The paragraph of Rule 10 upon which the adverse decision 
of the Commissioner 1s based reads as follows: | | . 
Copy of the notice, as published, together: with copy of thé affidavit of egnteat: 
_ ghall be sent by the contestant, within 10 days after the first publication of 
such notice, by registered mail, directed to the party for service upon whom 
_ such publication is being made, at the last address of such party as shown by 
the records of the Land Office, and also at the address named in the affidavit for 
publication, and also at the post-office nearest the Jand. | 
‘Upon this appeal it is contended that if the notice had hea ad- 
dressed “ to the unknown heirs of George Box, deceased, ”? or to “ the. 
unknown heirs of George Box,” no délivery thereof would have been 
possible, and that such an address does not entitle a mou SIEreG letter 
“ to be received and handled by the post-office. 3; | 
- This contention appears to be well taken. See Postal Laws and 
Regulations, Edition of 1902, Section 807, Paragraph 53 also Postal 
Laws and pre aONEHe of 1913. (not er pea Section 881, . 


Para graph 4. 
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The notice was ‘mailed, ees to “ George Box,” and if: dies | 
had been any heirs or legal representatives entitled to recelve such 
~ Jetter at either bost-ofise to which it was addressed, such parties 
would have received it. It appears, however, from the record that . 
there were no heirs in this country, and, of course, none at. elther 


_. place to which the letter was addressed. 


Under these circumstances and conditions, ie ose holds - 
that the service in this case was complete, and jurisdiction acquired — 
thereby. The decision appealed from is reversed,.and the case re- 
turned to the General Land Otice: for further paccceings, in 
* accordance herewith. | nae | 


eed 


_ "HOMESTEAD ENTRIES WITHIN NATIONAL FORESTS. 
| | - Recuzations. | 


| ‘Daparrarent or THE InTeRIOoR, | 
a _Generat Lanp Orrice, | 

i Se ae | Washington, D.C. es 19, 1918. 
REGISTERS AND RECEIVERS, 
_. United States Land Offices. . | 7 

Sirs: Your attention is called to the act Be June eho 1906 (34 Stat., me 
933), a copy of which is hereto attached as Appendix A This act au- © 
 thorizes homestead entries for lands within national forests, and you 

are instructed thereunder as follows: 
1. Both surveyed and unsurveyed lands within Ren ee 


which are chiefly valuable for agriculture and not needed for public _ 
use may, from time to time, be examined, classified, and listed under — 


- the supervision of the Secretary of Agriculture, and lists thereof will 
be filed by him with the Secretary of the Interior, who will then de- . 
~~ clare the listed lands subject. to settlement and entry. 


2. Any person desiring to enter any unlisted lands of this characte: - | 
: should present an application for their. examination, classification, oe 


and listing to the district forester for the district in which the. land 
is located in the manner prescribed by regulations issued by the Agri- 

cultural Department. oe pe ee uleHone are attached. aS 
_ Appendix B.) | | 3 
3. When any lands haves been declared: ee to: su lament aia: 


entry under this act, a list of such lands, together: with a copy of the | 
- notice of restoration thereof to entry and authority for publication — | 


of such notice, will be transmitted tothe register and receiver for the — 
‘district within which the lands are located. Upon receipt thereof the 
register will designate. a newspaper published within the county in © 


_ which the Iand is situated and transmit to the publishers thereof the - + 


letter of authority and copy of notice of restoration, said notice to be 
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published i in hs designated newspaper once each week for four sue- — 
cessive weeks. You will also post in your office a copy of-said notice, 
the same to remain posted for a period of 60 days immediately pre- — 
ceding the date when the lands are to be subject to entry. Ifno paper 
- Is published within the county, publication should be made i in a news- 
_ paper published nearest the land. | 
_- 4 The cost of publishing. the notice mentioned in the sspeeeiins 

| Pcka will not be paid by the receiver, but the publisher’s 
vouchers therefor, in duplicate, should be forwarded to the Depart- 
ment of the Interior, Washington, D. C., by the publisher, accompa- 
nied by a duly executed proof of publication. The register will.re- _ 
quire the publisher to promptly. furnish him with a copy of the issue 
of the paper in which such notice first appears, will compare the pub- 
lished notice with that furnished by this office, and in case of dis-_ 
- erepancy or error cause the publisher to correct the printed notice 
and thereafter publish the corrected notice for the full period of 
four weeks. | 

5. In addition to the publication 2 and posting | ieee provided for, — 
you will, on the day the list. is filed in your office, mail a copy of the 
notice to any person known by you to be claiming a preferred right 
of entry as a settler on any of the lands described therein, and also 
at the same time mail a copy of the notice to the person on whose 


application the larids’embraced in the list were examined and listed, _ 


and advise each of them of his preferred right to make entry prior to 
the expiration of 60 days from the date upon which the list is filed. 

6. Any persori qualified to make a homestead entry who, prior to | 
January 1, 1906, occupied and in good faith claimed any lands listed 
under this act for agricultural purposes, and who has not abandoned 
the same, and the pérson upon whose application such land was listed, 
has, each in the order named, the preferred right to enter the lands so 
settled upon or listed at any time within 60 days from the filing of 
the list in.your office.. Should an application be made by such settler 
during the 60-day period. you will, upon his showing by affidavit the 
fact of such settlement and son cnued occupancy, allow the entry. If 
an application is made during the same period :by the party upon 
whose request the lands were listed, you will retain said application 


. on file in your office until the expiration of the 60- day period, or until 


an. entry has been made by a claimant having the superior preference 
right. If no application by a bona fide settler prior to January 1, 


7 1906, is filed within the 60- -day period, you will allow the application : 


of the party upon whose request the lands were listed. If entry by.a 

- person claiming a’ settler’s preference right is allowed, other appli- _ 
cations should be rejected without waiting the expiration of the 
preferred-right period. Of the applicants for listing, only the one © 
| upon whose request a tract is listed secures any preference right. 
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Other ssplenits for the. listing of nee same tract acquire no o right by | 


| oe of such applications. 


~All applications by’ other than the two co above referred to. 


| which are filed prior to the date of opening should be rejected forth- 
with, notwithstanding the fact that an attempted transfer of the 


preference right of entry may have been made. 
7. The fact that a settler named in the Beads paragraph has | 


already exercised or lost his homestead right will not prevent. him 
from making entry of the lands settled upon if he is otherwise _. 
qualified to -make entry, but he can not obtain patent until he has” 

- complied with all-of the requirements of the homestead law as to. 


residence and cmiyanon and paid oe 50 per acre es the land entered 

by him » 2 7 
8. When an ‘entry eee unsurveyed. tanide or. be epulnt frac- : 

tional parts of a subdivision of a surveyed section, a metes-and-bounds ~ 


- survey of such lands and fractional parts must be made at some time 


before the entryman applies to make final proof. Survey will not be © 
required where the tract can be described by legal subdivisions or as — 
a quarter or a half of a surveyed quarter-quarter séction or rectangu- 
lar-lotted tract, or as a quarter or half of a surveyed quarter-quarter- 
quarter section or rectangular-lotted tract. _ 

9. Under the acts of August 10, 1912 (87 Stat., 987 ), aud: March 4, 
1913 (37 Stat., 842), creating appropriations for the Department of 7 
Agriculture, sich requisite metes-and-bounds surveys will be executed 
preparatory to listing, up to J uly 1, 1914, through the district forester 
under the direction of the surveyor. ‘general, in conformity with me: 


- regulations of circular No. 235, dated April 30, 1918. 


Also under the acts and regulations last. above inentioned;: up to 
July 1, 1914, metes-and- bounds surveys required for entries pe or 
to be based on listings under former practice, will be made through _ 
the-same channel. Applications 1 in these cases should be addressed to 


the district forester. 


10. Such surveys will be made as ated in paragraph 9, up. te J ans 
1, 1914, under the appropriation made for that purpose; but if fur-_ 
ther appropriations be not thereafter available or other provision is. 
not made by law, the entryman will cause such survey to be made at 


his expense. Application for the survey will be made to the proper 


United. States surveyor general. It will be accompanied by the 


usual “ duplicate * ” certificate of deposit, showing that an amount has — 


been: deposited in some ‘United States depository to the credit of the: 


Treasurer of the United States, sufficient to.meet the expenses in the — 
office of the surveyor general, incident to the requested survey. The - 


- application. must be dated and signed and should state, so far as _ 
~ known. to the entryman, each of the following items, namely: The 


| list by number and date, the local land office, number or serial, and — 
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name of entryman, the description of the desired tract. by metes and . 
bounds, which must not include unlisted or unentered lands, the 
location by section, township, and range and whether these are sur-_ 
_ veyed. or unsurveyed and whether the tract has been marked on the 
ground by the Forest Service. The application must also state the 
_mame‘and address of the surveyor the entryman desires to execute his 
survey, to whom, if deemed reliable and competent, the surveyor gen- 
eral will issue special instructions. The entryman’s arrangement 
- with his surveyor should be for a survey and returns sufficient at final 
proof. | , 
With the usnial, eeptieats plat and transeript field notes of survey, 
for your files, the surveyor general: will transmit to. your office the 
quadruplicate, plat, at which time you will inform the entryman — 
thereof, and when he applies to make final proof you will supply him _ 
with the plat for posting on his claim, as hereinafter directed. | 
11. The commutation provisions of the homestead laws do not 
apply to entries made under this act, but all entrymen must make 


final proof of residence and cule vation within the time, in the man- 


ner, and under the notice prescribed by the general provisions: of the — 
homestead laws, except that all entrymen who are required by the 
preceding paragraphs to have their lands, or any portion. of them, 
surveyed must, within five years from the date of their getlemieat. 14 
present to the register and receiver their application to make final 
proof on all of the lands embraced in their entries. __ | 

Entries made under the said act of June 11, 1906, are sane to the _ 
provisions of sections 2291 and 2297, United States Revised Statutes, _ 
as amended by the three-year homestead act of June 6, 1912 (37 
‘Stat., 123), whether made before or after June 6, 1912. Proof, upon 
entries made prior to such date may, in the discretion of the anys 
man, be submitted under the old five-year law. 

12. In all cases where a survey of any portion of the lands em- 
_ braced in an entry made under this act is required, the register will, 


in addition to publishing and posting the usual final-proof notices, 
keep a copy of the final-proof notice, with a copy of the field notes 


and the plat of such survey attached, posted in his office during the 
period of publication, and the enttyman must keep a copy of the final- ' 
proof notice and a copy of the plat of his survey prominently posted 
on the lands platted during the entire period of publication of notice 
of intention to submit final proof, and at the same time his final proof 


is offered he must file an affidavit. showing the daté on which the 


copies of the notice and plat were posted on the land and that they 
‘remained so posted during such period, giving dates. | 

18. Section 1 of the said act of June 11, 1906, having been amended | 
by the act of May 30, 1908 (35 Stat., 554), the only counties in 
southern California in which entries thereunder: can not. be made 
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are. ‘San one Obispo and Santa Barbara, to shiek counties the act 
of June 11, 1906,-does not apply. Entries made of lands in the 
Black Hills National Forest can be made only under the terms and 
- upon the conditions prescribed in sections 8 and 4 of the act of June | 
11, 1906, as amended by the act of February 8, 1907 (aA Stat., BED) | 
er the ace of July 3, 1912 (37 Stat., 188). a 
14, This act does not authorize any settlements within forest re- 
_ serves except upon lands which have been listed, and then only in 
the manner mentioned above, and all persons. who’ attempt to make 


= Any ‘unauthorized settlement within, such reserves will be considered 


_ trespassers: and treated accordingly. | : | 
MY, respectfully, nan Pe ete MIC uA, Tarraan, | 
Commissioner. 
Bik | ge 
7 _ANDRIEUS A. J ONES, 
First . Assis tant ented 


_ APPENDIX, A. | 


AN ACT To provide for the entry of agricultural lands within forest reserves, 


Be it onueled by the Senate and House of Penrosoniawes of the United States — 


of America in Congress assembled, That the Secretary of Agriculture may in his. 
discretion, and he is hereby authorized, ‘upon application or otherwise, to exam-_ 


2 _ ine and ascertain as.to the location and extent of land within permanent or tem- 


- porary forest reserves, except the following counties in the State of California, 
Inyo, Tulare, Kern, San Luis Obispo, Santa Barbara, Ventura, Los. Angeles, San 
Bernardino, Orange, Riverside, and San Diego;. which are chiefly valuable for 
agriculture, and which, ‘in his opinion, may be occupied for agricultural purposes 
without injury to the forest reserves, and which are not needed for public pur- 
poses, and may list and describe the same by metes and bounds, or otherwise, 
and file the lists and descriptions with the Secretary of the Interior, with the 
request that the said lands be opened to entry in accordance with the provisions 
of the homestead laws and this Act. : | ; 
Upon: the filing of any such. list or description the Secretary of the Interior | 
-‘ghall declare the said lands. open to homestead. settlement and entry in tracts | 
not exceeding one hundred. and. sixty acres in area and not exceeding one. mile 
_in length, at the expiration of sixty days from the filing of the list. in the land . 
office of the district within which the lands are located, during which period the 
said list or description shall be prominently posted in the land office and adver- 
 tised for a period of not less than four weeks in one newspaper of general, circu--— 
| lation published. inthe, county in which the lands are situated : Provided, That 
any settler actually occupying and in good. faith claiming such lands for’ agri- 
cultural purposes prior to January first, nineteen hundred and six; and who shall 
not have abandoned the same, and the person, if qualified to make a homestead. 
entry upon whose application the land proposed to be entered was examined and. 
listed, ‘shall, each in the order named, have a prefererice Tight of settlement and 
entry: Provided further, That any ‘entryman desiring to obtain patent. to any 
- lands described by metes and bounds entered by him-under the provisions of this 
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act shall, within five years of the date of making settlement, file, with the 
required proof of residence and cultivation, a plat and field notes of the lands 
entered, made by or under the direction of the United States. surveyor-general, 

showing accurately the boundaries of such lands, ‘which shall be distinctly — 
marked by monuments on the ground, and by posting a copy: of such plat, to- 
gether with a notice of the time and place of offering proof, in a conspicuous 
place on the land embraced in such plat during the period prescribed by law for 

the publication of his notice of intention to offer proof, and that a copy of such — 
plat and field notes shall also be kept posted in the office of the register of the 
land office for the land district in which such lands are situated for a like 
period ; and further, that any agricultural lands within forest reserves may, at. 
the discretion of the Secretary, be surveyed by metes and bounds, and that no © 
lands entered. under the provisions of this Act shall be patented under the com- © 
mutation provisions of the homestead laws, but settlers, upon final proof, shall 
have credit for the period of their actual residence upon the lands covered by 


their entries. 


Src. 2. That settlers upon lands chiefly eaiaaule: for agriculture within forest 
reserves on January first, nineteen hundred and six, who have already exercised 
or lost their homestead privilege, but-are otherwise competent to enter lands 
under the homestead laws, are hereby granted an additional homestead right of 
entry for the purposes of this act only, and such settlers must otherwise comply 
with the provisions of the homestead law, and in addition thereto must pay two 
dollars and fifty cents per acre for lands entered under the provisions of this 
section, such payment to be made oe one. time of making final Bee on such 
lands. 
Src. 3. That all entries under this act in the Black Hills Forest. Reserve shall 
be subject to the quartz or lode mining laws of the United States, and the laws 
and regulations permitting the location, appropriation, and use of the waters: 
within the said forest reserves for mining, irrigation, and other purposes; and. 
no titles acquired to agricultural lands in said Black Hills Forest Reserve under 
this act shall vest in the patentee any riparian rights to any stream or streams 


of flowing water within said reserve; and that such limitation of title shall be: 


expressed. in the patents for the lands covered by such entries. . 
Src. 4. That no homestead settlements or entries shall be allowed in that por- 
tion of the Black Hills Forest Reserve in Lawrence and Pennington counties in 
South Dakota except to persons occupying lands therein prior to January first, 
nineteen hundred and six, and the provisions of this act shall apply to the said 
counties in said reserve only so far as is necessary to give and perfect title of 
such settlers or occupants to lands chiefly valuable for agriculture therein 
occupied or claimed by them prior to the said date, and all homestead entries 
under this act in: said counties in said reserve shall be described by metes and 


- bounds survey. 


Src. 5. That nothing herein ‘contained shall be held to painorige any Shite : 
settlement on any lands within forest reserves until such lands have been open | 
to Settlement as provided in this act, or to in any way impair the legal rights of 
any bona fide homestead settler who has or shall establish. residence MEOR apne | 
lands prior to their inclusion within a forest reserve, , | | | | 


Approved, June 11, 1906 (34 Stat, 233). 


f 


AN ACT eecoes jeralt lands in Pennington Goiinty; South Dakota, from ‘he opeeatiGk 
of the provisions of section four of an Act approved June eleventh, nineteen. hundred. 
and six, se *An Act to aio for the eae of. agricultural lands within forest 
reserves,” | 


Be it enacted by the Senate and House of Representatives of the United sates 
of America in Congress assembled, That the following described townships. in 
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the Black Hills Forest Reserve, in Pennington County, South Dakota, to wit: 
‘Townships one north, one east; two north, one east; one north, two east; two 
north, two east; one south, one east; two south, one east; one south, two €ast 5: 
and two south, two east, Black Hills meridian, are hereby excepted from the 
operation of the provisions of section four of an Act entitled “An Act to provide 
for the entry of agricultural lands within forest: reserves,” approved June 
eleventh, nineteen hundred and six. The lands within the said townships to. 
remain subject to all other provisions of said Act. 

_ Approved, February 8, 1907 (34 Stat., 883). 


AN ACT Excepting certain lands in Lawrence and Pennington Counties, South Dakota, 

- from the operation of the provisions of section four of - an Act approved June eleventh, 
nineteen hundred and six, entitled “An Act to provide for the entry of agricultural 
lands within forest reserves,” 


Be it enacted by the Senate and House of Representatives of the United States 
- of America in Congress assembled, That the following-described townships in 
the Black Hills Forest Reserve, South Dakota, to wit: Township. three north, 
one east, and so much of townships two north, one east, and two north, two east, 
as are within Lawrence County, and township one north, three east, in Pen- 
“nington County, Black Hills meridian, are hereby excepted from the operation 
of the provisions of section four of am Act entitled “An Act to provide for the 
entry of agricultural lands within forest reserves,” approved June eleventh, 
nineteen hundred and six. The lands within the. said townships to remain sub- 
ject to all other provisions of said Act. 
Approved, July 3, 1912 (37 Stat., 188). 


AN ACT To amend an Act approved June eleventh, nineteen hundred and six, entitled 
“An Act to provide for the entry of agricultural lands within forest reserves.” 


ad 


_ Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That an Act entitled “An Act to provide for 
the entry of agricultural lands within forest reserves,” approved June eleventh, 
nineteen hundred and six, be amended by striking out of section one the follow- 
ing words: “Except the following counties in the State of California: Inyo, 
Tulare, ern, . Venus, Los Angeles, San Bernardino, Orange, Riverside, and 

San Diego.” ~ a | 7 : 
Approved, May 380, 1908 (85 ey 554). 


"APPENDIX Bo us 


The following are in _ substance the Forest Service esulatons Zov- 
sia applications under the act of J une 11, 1906: 


| . All applications for the listing of lands andes the act of. cf une ate 1906, must 
: ne signed by the person who desires to make entry and must be mailed to. the 
district forester for the district in which the land is located. | _ 
-_ 2. The person upon whose application. the land is listed’ has the preference 
| right. of entry, unless there was a settler-on the land. prior tod anuary 1, 1906, in 
which event the settler has the preference right. _ | te Pes 
8. Persons having preference rights under the act. may file fiete entries at : any : 
time within sixty days after the filing of the list in the local land office. If they 
do not make entry within that time, the land will be- subject. to entry by the .. 
- first qualified person to make application at the local land office. | 
- 4, All applications must give the name of the national forest and describe the 
land by legal subdivisions, section, township, and range, if surveyed, and if not 
_ AT79° —vou 42—13-——22_— | | 
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surveyed, by reference to natural objects, sireamis: or improy ements, with sufii- 
cient accuracy to identify it. 

5. Section 2 of the act gives, within national forests only, an additional home- 
stead right of entry upon lands chiefly valuable for agriculture, to settlers prior 
to January 1, 1906, who have-already exercised or lost their homestead privi- 
lege, but who are otherwise competent to-enter under the homestead laws. The 
general act of February 8, 1908, ‘provides that any person who, prior to February 
8, 1908, made entry under the homestead laws, but for any cause has lost, for- 
_ feited, or abandoned his entry, shall be entitled to the benefits of the homestead 

law as though such former entry had not been made, except when the entry was 
canceled for. fraud or was relinquished for a valuable consideration. 

6. The fact that an applicant has settled upon land will not influence the 
decision with respect to its agricultural character. Settlers must not expect to . 
include valuable timber land in their entries. Settlement made after June 11, 
1906, and in advance of opening by the Secretary of the Interior, is not author-. 
ized by the act, will confer no rights, and will be trespass. 

7. Hntry under the act is within the jurisdiction of the seacaus of the 
Interior, who will determine preference rights of applicants. 

_ 8, Applicants who appear to have a preference right under the act of June 11, 
1906, will be permitted to occupy so much of the land applied for by them as in. 
the opinion of the forest supervisor is chiefly valuable for. agriculture. 


COMMUTATION PROOF—CITIZENSHIP—ACT JUNE 6, 1912. 
‘Insrrucrions.. | 


‘DerarrMent OF THE ‘wrensor, 
GENERAL LAND pans 
Ww ade ee 0. penane 27, 1913, 
Reorsrens AND RECEIVERS, _ 
United States Land Offices. 

GENTLEMEN: Where commutation eae is submitted under the 
original homestead law in support of a homestead entry made prior to 
June 6, 1912, or initiated prior to that date by settlement on unsur- 
veyed lands subject to homestead entry, it will be sufficient, in the 
matter of citizenship, if the entryman shows that he has declared his» 
intention to become a citizen of the United States, or 1s by law given. 
that status. | 7 
Paragraph 14 of Seine No. 208, data February 13, 1913 (41 Le 
-D., 479), and paragraph 36 of circular No. 224, dated March 26, 1913 | 
(49 L. D., 35), are modified accordingly. | 

Very respectfully, a ae | 

: Cuay TALLMAN, CO onunissioner. 

Approved, August 27, 1918: ‘= «2 # | 
A. A. JONES, 

Purst Assistant feituiee 


~ 
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INSTRUCTIONS. 


Pescuce= pum Apprat—RULE (ve | a 
The Commissioner of the General Land Office has no authority to dismiss an 
appeal received and filed within the time prescribed by the Rules of 
Practice; and where an appeal filed in time is held defective by the Com- 
missioner, appellant should be given notice to cure the defect within 15 
- days, and, -Tegardless of whether or not the defect be cured, the appeal, 
together with the record, should be transmitted to the sans with 
appropriate report and recommendation. 


cL Secretary Jones to the Commissioner of the General Land : 
‘ : Office, August 29 1913. 


I am in receipt of your letter of August 26, 1913, asking for a 
construction of Rule 77 of the Rules of Practice, appr oved December 
9, 1910, the primary purpose of your inquiry being to determine 
arhiethier you are authorized thereunder to dismiss appeals which you 
find defective in the event the defect is not cured within 15 days from 
notice, or whether such appeals must be forwarded to the Depar tment 
for action. — 

- Rule 82 of the. Rules of Peaches in force prior to December 9, 

1910, provided that “when the Commissioner considers an one 
defective he will notify the party of the defect, and. if not amended 
within fifteen days from the date of service of such notice the appeal 
may be dismissed by the Secretary of the Interior and the case closed.” 
Rule 77, of the existing Rules of Practice, concludes with the state- 
ment that if the defect be not cured within 15 days “ the appeal may 
‘be dismissed and the case closed,” without apeetiyine by wom: such » 
action will be taken. 
- The general rule as laid donna in the aseisions of iis Department | 
and as obscre in practice, is that the Commissioner has no au- 
thority to dismiss an appeal once received and filed within the time 
prescribed by the rules, the case covered by such an appeal being 
removed. from the jurisdiction: of the General Land Office. The- 
Commissioner may refuse to receive appeals filed out of time (33. 
L. D., 39), but, as indicated, appeals filed within the time pe Sees: 


7 whether defective or not, occupy a different. status. 
Rule 77 did not in terms, nor by: implication, vest in the Goniies ay 

sioner the power to cigar ee an. appeal filed in time, even though = 
defective and even though, in the opinion of the Commissioner, the; a. 7. 


“ defect has not been cured within the time stated i in said rule. The - 


- questions involved in such a proceeding: are believed to be such. as 
should receive consideration by the tribunal to which appeal is. 
~ sought, and such is believed to be the effect and intention of the rule. 
You are, therefore, advised that. where you hold an appeal to be 
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tt) 


| defective and serve aes requiring the defect. to a cured within 
15 days, you should, whether the defect is attempted to be cured or 
_ not, transmit the appeal and the record te which it appertains. to the — 
Department with appropriate. report and recommendation. 


WELLS v. BODKIN. _ 
Decided August 29, 1918, 


ConTESTANT—PREFERENCE RicutT—Hems—Act or Juiy 26, 1892, 

In event a successful contestant die after filing application to enter in exer- 
cise of his preference right, but before allowance of entry thereon, his | 
heirs, by virtue of the provisions of the act of July 26, 1892, succeed to his 
rights and may carry the application to entry; but an heir can not while | 

holding a homestead entry in, his own right pera the application of a 
deceased contestant. , 


Jones, First Assistant. Secretary : 

~ The Department has considered motion for eanediae filed in the 
above entitled cause wherein the Department May 27, 1913, rendered 
decision [not reported], reversing that of the Coniniasioner of the 
General Land Office and canceling the homestead entry involved in 
said cause allowed June 1, 1912, upon the application filed by Flor- 
ence V. Bodkin May 18, 1910; ‘and. directing the allowance of the. 
homestead application filed the same date by Charles E. Wells for 
the-same lands upon proper showing of his present qualifications to 
make such entry, for the stated: reason that said Bodkin had died 
March 25, 1912, prior to the allowance of her entry, following the 
‘Department’s decision in the case of Garvey v. Tuiska (41 L. D., 

510), holding that no descendible right attaches to a mere application 
to make homestead entry. 

Tt appears from the record that: said Bodkin filed. contest against. 
a prior entry for said lands made by one J. H. Geiger under which 
Geiger relinquished his entry March 7, 1908, and Bodkin was notified 
July 1, 1908, of her preference right accordingly and. that same — 
would be held suspended awaiting restoration of said lands to entry, 
the same then being under a first form withdrawal. On January 
10, 1910, order. was issued restoring said lands to. settlement April 18, 


bd 


~ and to: entry May 18, 1910, on which latter date said Bodkin and 


said. Wells filed simultaneous applications for entry, Wells stating | 


: he had settled on said lands, the date not stated, which were sus- 
pended for investigation by the surveyor general, and. upon such 


‘suspension being removed Bodkin’s application was allowed June 1, .- 
1912, and Wells’s rejected for conflict therewith June 3, 1912. The 7 
Coramiisioner November 15, 1912, affirmed such action, holding that 
no settlement by another “ould deprive Bodkin of her -preference. 
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right: of entry, and that her application aed filed was s equivalent to. 
an actual entry.. | 

The Department in 1 the case of Garvey ». Tuiska’ cited, held that 
Tuiska acquired no right by the filing of his application - ‘that could. 
descend to his widow or heirs or be disposed of by sale, the reason 
| assigned for such holding being that “Congress has made no pro-. 
vision for succession and escent with reference toa mere id ecaege | 


; to enter.” 


It is urged that Bodkin’s sopieation: is not a “mere. application 
to enter”, but, by reason of having been filed by her under her pref- 
erence Aon as successful contestant against Geiger’s entry, is based 
upon a statutory right of entry given by the act of May 14, 1880 


- (21 Stat., 140), and preserved, as contended, to her heirs by the act 


of July 26, 1899 (27 Stat., 270). 

The Horas’ act pfovides that such contestant “ shall be allowed 
thirty days from date of such notice [of cancellation of the contested 
entry! to enter said lands,” and the latter act provides: - 

That should any person who has initiated a contest die before the final: termi- 
nation of the same, said contest shall not abate by reason thereof, but his: heirs 
who are citizens of the United States, may continue the prosecution under such 
rules and regulations as the Secretary of the Interior may prescribe,. and said 
heirs shall be entitled to the same rights under this act that contestant would 
have been if his death .had not occurred. : 

While a contest is terminated so far as the contestee and his rights 
under his contested entry are concerned when such entry is canceled, — 
it can not fairly be said that the contest is thereby terminated as 
regards the Gontestant and his statutory rights based thereon. He 
is given by the act of May 14, 1880, supra, if a qualified person, a 
right of entry, as to the lands involved, as a reward for initiating 

contest and prosecuting same to a cancellation of the contested entry, _ 
and he must be assumed to have in contemplation when he initiates. 
_ his contest, as he is required by the present rules of practice to have, 
the iiemate making, of an entry based. on such contest as its fruition 
and-end. His contest carries with it, therefore, an incipient and 
inchoate statutory right of entry and is in legal effect subsisting as 


between him and the United States, as the basis for such right: of 


entry, until said right is exercised, waived or lost by some act of his, 
or is foreclosed by some interest of the Government or by limitation _ 
of the law.» Neither the contestee nor any other person can, by settle- 
ment or otherwise, acquire any interest in the lands after initiation 

of the contest and prior to termination of the contestant’s right of 
2 entry based by the statute thereon which is superior to such right 
in the contestant. Thorbjornson v. Hindman (88 L. D., 335). 
"Phe purpose of the act of July 26, 1892, supra, giving to a con- 

- .testant’s heirs the right of succession to his contest and title to “the 


| 342 DECISIONS RELATING TO THE PUBLIC LANDS. 


same rights’ ” he would have if he had not died, Was, as stated | in the 
case of Heirs of Robert M. Averett (40 L. D., 608) : 


to provide a means whereby the heirs of a deceased contestant might derive the 
same benefits from a contest commenced by their alicestor in his lifetime that 
such ancestor himself might have been entitled to had he lived; that is, the, 
joint right of the heirs to continue the prosecution of a contest and a preference ° 
right to make entry of the land by all Or. said heirs who are citizens of the 
- United States. 

This statute was ; manifestly enacted in recognition of the rights 
acquired and acquirable by a contestant under his contest, and was 
designed to secure all such rights to the contestant’s heirs. To re- 
strict the term used, “the final termination of the” contest, to the 
termination thereof as regards the contestee, only, would be con- 
trary to the reason and purpose of the act. No interest of the con- 
testee called for the enactment of such a law. The interest of the 
contestant, however, based upon a consideration, the payment of the 
costs of contest on the promise of a prospective right of entry, called 
for just such an enactment which should secure to such contestant 
and to his heirs that for which such consideration had been given 
by him, in part if not wholly, as in:the present case; and good faith 
on the part of the United States with such contestant required such - 
an enactment to apply to all cases where the contestant’s death inter- 
venes before the right of entry given him inchoately with his privi- 
lege of contest is merged into actual entry or otherwise extinguished . 
in. some of the ways indicated. It is within the reason and spirit of 
the statute so to construe it, and such construction is consonant to 
the terms and necessary to effect the purpose and object of the statute. 
“Where a provision admits of more than one construction, that one ~ 
will be adopted which best serves to carry out the purposes of the 
act.” Bernier v. Bernier (147 U. S., 249). 

The reason assigned for the halding in the case of Garvey OP 
- Tuiska, supra, that Congress has made no provision for succession 
and descent with reference to a mere application to enter, does not 
therefore apply in the case of an application té*enter filed under a 
contestant’s preference right, but in such cases, by the act of July 26, 
1892, supra, the contestant’s heirs have the right to perfect such ap- 
plicatign filed by him and pending at his death and to mane entry 
thereon. 

In this case, however, it appears that Bodkin’s heirs are her father 
- and mother, equally, nd that her father has made homestead entry — 
in his own right, which precludes him and his wife as heirs of this - 
daughter. from perfecting the application filed by her under her 
preference right as successful contestant against the prior entry for 
the lands and erroneously allowed after her death; as heirs making 
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homestead entry under a, preference right initiated ; in their ancestor 
whom they- succeed under said act of July 26, 1892, must comply © 
_ with all provisions of the homestead: law, and reside upon, improve 
and cultivate the land the same as would their ancestor himself have 
_ been required to do had he made such entry. Becker v. - Bjerke (36 
L. D., 26) ; Heirs of Robert M. Averett, supra. 

Bodkin’ s entry must, therefore, be manceled? for the reasons ea beue. 
stated; and while Wells’s application when filed was properly sub- 
_ ject to rejection because of Bodkin’s superior right of entry, and his 
' settlement prior to her death was wholly a, trespass upon. her rights, | 
no legal reason now exists for rejecting his application, which was 
only suspended until its rejection June 3, 1912, and same should be 
allowed. 

This motion is accordingly, for the reasons above appearing, denied: 


THREE-YEAR HOMESTEAD—REDUCTION OF CULTIVATION. 
INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
Washington, September 6, 1913, 


To tor ComMISSIONER OF THE GENERAL Lanp OFFICE: 


It is found, in the administration of the three-year homestead ine 
act of June 6, 1912 (37 Stat., 123), that the regulations issued Feb- 
ruary 13, 1913, Circular No. 208 (41 L. D., 479), governing the re- 
duction of cultivation, should be made more specific: Section 7 of 
said regulations is therefore amended to read as follows: 


The Secretary of the Interior is authorized, upon a satisfactory showing 
therefor, to reduce the required area of cultivation. The homestead laws were 
enacted primarily for the purpose of enabling citizens of the United States 
“in good faith to obtain a home” and the provision of the statute in regard — 
to reduction in the requir ed area of cultivation will not be permitted to so 
operate as in any manner~to relax the rule that the entryman must so reside 
upon, use, occupy, cultivate and improve the tract: of land entered by him as 
to satisfactorily show that he in good faith at the time of such entry intended 
to make the land his bona fide home and that it has been his home to the date 
of final proof. However, if the tract of land entered is so hilly or rough, the 
soil so alkaline, compact, sandy, or swampy, the precipitation of.moisture so 
_ light as not to make cultivation practicable, to the extent of the required . 
amount, or if the land is generally valuable only for grazing, a reduction in the - 
area of cultivation may be permitted. The personal or financial disabilities or 
misfortunes of the entryman existing at the time of entry will not be con- 
sidered sufficient cause for reduction in the area of cultivation, but if after 
| entry and actual settlement, through circumstances which at the time of entry 
could not. reasonably have been foreseen, the entryman has met with mis- 
fortune which renders him reasonably unable to cultivate the prescribed area, 
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upon satisfactory craor dnaredt at the time of making final proof, a reduction 
in area of cultivation may be permitted during the. period of disability follow-_ 
ing such misfortune, provided notice of such misfortune and the nature thereof 
shall be submitted under oath within sixty days after the occurrence thereof 
to the Register of the land office of the district in which the land is situated. 
Tilling of the land or other appropriate treatment for the purpose of conserving 
_ the moisture with a view of making a profitable crop the succeeding year will 
be deemed cultivation within the terms of the act, where that manner of 
cultivation is necessary or generally followed in the locality. | 

No reduction in area of cultivation will be permitted on account of expense | 
‘in removing the standing timber from the land. If lands are so heavily Tim- ; 
bered that the entryman can not reasonably clear and cultivate the area pre- 
scribed by the statute, such entries will be considered. speculative . and not 
made in good faith for the purpose of obtaining a home. | 

The authority to make reduction in the prescribed area of sai eatGa relates 
to enlarged homestead entries as well as ordinary homesteads made under 
section 2289, R. S., and applications for reduction of area of cultivation under 
enlarged homestead entries will be made or refused in accordance with the 


: provisions of this paragraph. 


PROCEDURE TO OBTAIN A eimacaeedcte IN AREA OF CULTIVATION. 


A. showing should be made in each case as to the difficulties attendant upon 
the cultivation of that particular tract. To this end the entryman should 
show, in detail, the special physical conditions of the land which he believes 
entitles bim to an order of reduction, describing its topography, whether hilly 
or level, its quality and character as adapted to cultivation, whether light or 
heavy, sandy, loamy, rocky or alkaline, together with the prevalent climatic 
conditions in the matter of annual snows or rains, as affording sufficient mois- 
ture for the production of crops one year with another. The presence of ab- © 
' gence of springs or permanent streams on or in the immediate vicinity of the 
land should be shown. The natural products of the land without tillage, and 
the effect of tillage. on the soil, should be shown, as well as the use to which 
the land is best adapted. It is desirable that the entryman should, wherever 
practicable, know in advance what, if any reduction can properly be rhade, and, 
therefore, as a general regulation governing applications for reduction in area of 


cultivation, it is directed that all entrymen who desire a reduction shall file . 


applications therefor during the first year of the entry and upon forms to be 
prepared and furnished by the Commissioner of the General Land Office and. 
- distributed through the land offices, which will be forwarded, without action, 
to the Chief of the Field Division, and report made in accordance with circular 
195, on form 4-—007-b. 

' Applications for reduction in area of cultivation will be acted upon by the — 
Commissioner of the General Land Office, who may in appropriate cases defer 
action until final proof, but his decision in granting or refusing applications 
. for reduction in area shall be subject t to review, upon appeal, by the Secretary 
of the Interior. : 

‘Awprrevs A, Jouns, 
Acting Secretary. 
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ADDITIONAL, ENTRIES UNDER THE ENLARGED HOMESTEAD ACTS: 
_ INstrucrions. 


DEPARTMENT OF THE INTERIOR, 
GeNERAL Lanp Orrick, _ 
| | | Washington, D.@., Mareh 17, 1913. 

4 Registers ne Receivers, United States land ae Arizona, Cah- 
 , fornia, Colorado, Idaho, Montana, Nevada, New M eutce, NV. orth 
- I Dakota, Oregon, U tah, Washington, and Wyoming. 

_£ Sirs: For your information there is hereto appended a copy of the 


act of Congress approved February 11, 1913 (37 Stat., 666), amend- 


ing sections 8 and 4 of the acts of. February 19; 1909 (38 Stat., 639), 
and June 17, 1910 (36 Stat., 531), providing for enlarged oie 
steads. The amendatory act in no way affects entries made under: 
section 6 of either of the enlarged homestead acts, 

The area required to be cultivated is reduced to one- -sixteenth of 
the area embraced in the entry beginning with the second year of 
such entry and one-eighth of the area beginning with the third year, 
thus carrying into the enlarged homestead laws the reduction of © 
cultivation effected by the three-year homestead law of June 6, 1912 
(37 Stat., 128). As provided by the latter act the cultivation of at. 
least one-eighth must be continued up to the time proof is submitted. 

A person who has made original entry under section 2289 of the 
Revised Statutes and subsequently an additional entry under section 
3 of the enlarged homestead acts may make proot under either of: 
~ the following conditions: | 


CULTIVATION. — 


(1) By showing compliance with the requirements of the law ap- 

plicable to his original entry, and that after the date of additional 
entry he cultivated, in addition to such cultivation as was relied upon. 
and used in perfecting title to-the original entry, an amount equal to- - 
one-sixteenth of the area of the additional entry for one year not: 

later than the second year of such additional entry, and one-eighth 
the following year and each succeeding year until proof is submitted. — 
The cultivation | in support of the additional entry may be maintained 
upon either entry. | 
(2) When proof is sapmined on both entries at the same time, i : 


_ showing the cultivation of an amount equal to one-sixteenth of the. 


combined area of the two entries for one year, increased to one-eighth. 
the succeeding year, and that such latter amount of cultivation has: 
~ continued until offer of proof. If cultivation in these amounts can be 
_ shown, proof. may be submitted without regard to the date of the. 
additional entry, i, @., the required amount of cultivation may have 
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been performed in whole or in part on the original entry ee ie 
additional entry was made, and proof on the additional need be de- 
ferred only until the showing indicated can be made. Such combined 
_ proof may be submitted not later than seven years from the date of 

the original entry. 
RESIDENCE. 


In instances aie proof i is first made on the original entry meeting 
the requirement of the homestead law respecting residence, no further 
showing in this particular will be exacted in making nie! upon the 
additional entry; neither will a period of residence be exacted in 
proof upon the combined entry in excess of that required, under the 
original entry. | : 


PROOF SUBMITTED PRIOR: TO FEBRUARY 11, 1913. 


Proofs heretofore submitted, and which have not been acted upon, — 
will receive consideration under the provisions of this act and sa act 
of June 6, 1912. | : : 

Where omen have been heretofore submitted, but were sictied 
solely because compliance with the requirements of the law did not. 
continue for the required period after the date of the additional entry, — 
applications for reconsideration will be entertained if seasonably filed. 

Very ropes | : 

Frep DENNETT, enna 

Approved: | ; = 4 
Lewis C. Lavin, 

ree Secretar Y. 


AN ACT To amend an act entitled “An act to provide for an enlarged homestead,” 


Beit enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections three and four of the act 
entitled “An act to provide for an enlarged homestead,” approved February 
" nineteenth, nineteen hundred and nine, and of an act entitled “An act to provide 
for an enlarged homestead,” approved June seventeenth, nineteen hundred and 
ten, be, and the same are hereby, amended to read as follows: 

“Src.-8. That any homestead entryman of lands of the character herein 
described, upon which entry final proof has not been made, shall have the right 
to enter public lands, subject to the provisions of this act, contiguous. to his 
former entry, which shall not, together with the onginal entry, exceed three 
hundred and twenty acres. : 

“Spe. 4. That at the time of fining final nnsate as provided in section 
_ twenty-two hundred and ninety-one of the Revised Statutes, the entryman under 
-this act shall, in addition to the proofs and affidavits required under said 
section, prove by two credible witnesses that at least one-sixteenth of the area 
embraced in such entry was continuously cultivated for agricultural crops other 
than native grasses beginning with the second year of the entry, and that at 
least one-eighth of the area embraced in the entry was so continuously culti- 
vated beginning with the third year of the entry; Provided, That any qualified 
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‘person who has heretofore made or hereafter makes additional entry under the 
provisions of section three of ‘this act may be allowed to perfect title to his 
original entry by showing compliance with the provisions of section twenty-two 
hundred and ninety-one of the Revised Statutes respecting such original entry, 
and thereafter in making proof upon his additional entry shall be credited with © 
residence maintained upon his original entry from the. date of such original 
. entry, but the cultivation required upon entries made under this act must be 
shown respecting such additional entry, which cultivation, while it may be 
made upon either the original or additional~entry, or upon both entries, must 
be cultivation in addition to that relied upon and used in making proof upon 
the original entry; or, if he elects, his original and additional entries may be. 
considered as one, with full credit for residence upon and improvements made 
under his original entry, in which event the amount of cultivation herein» 
- required shall apply to the total area of the combined entry, and proof may - 
be made upon such combined entry whenever it can be shown that the eultiva- 
tion required by this section has been performed; and to this end the time 
within which proof must be made upon, such combined entry is hereby: extended 
.to seven years from the date of the original entry: Provided further, That 
nothing herein contained shail be so construed as to require residence upon the 
combined entry in excess of the period of residence as required -by section 
twenty-two hundred and ninety- -one of the Revised Statutes. . 
Approved, February 11, 105s. 


GEORGE B. WHYTE. 
Decided April 24, 1913. 


EXNLARGED HoMESTEAD—ADDITIONAL—RESIDENCE AND CULTIVATION. 
Residence and cultivation to support an additional entry under the enlarged 
homestead act of February 19, 1909, must be performed SUUeeIUEDE to 
the date of such entry. 
-EXNLARGED HoMESTEAD—ADDITIONAL—CULTIVATION—-GRAZING. . 

Both the original enlarged homestead act and the act of February 11, 4918, 
amendatory thereof, specifically require that an additional entry there- 
under must be “cultivated to agricultural crops other than native grasses 
beginning with the second year of the entry;” and grazing of the land 
does not méet such specific et as to agr icultural cultivation. 


Lavin, Assistant Secretary: , 

Appeal was filed herein by George B. Whyte from decision of May 
4, 1912, of the Commissioner of the General Land Office. rejecting the 
final Brood submitted by said Whyte September 17, 1910, as to both 
his original and his additional homestead. entities. SO far as such 
proof relates to said additional entry which was made June 16, 1910, 

_ for the stated reason that said proof was premature. 

The original entry herein ae October 7, 1902, was for the S. 4 
SE. 4, Sec. 18, and W. 4 NE. 4, Sec. 19, aud said additional ie 
made under the act of Pebrsry 19, 1909 (35 Stat., 639), was for the 
i, 4 NE. 4; and E. 4 NW. 4, Sec. 19, T. 35 N., R. 3 EK., Havre, Mon- 
| fone and, “district. Final certificate and patent issued as to said 
_ original entry on said proof. 
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The Department February 27, 1918, remanded this case for con- 
‘sideration thereof by the Gomene once under the act of February 11, 
1913 (37 Stat., 666), amending the enlarged homestead law. The 
- Commissioner ‘April 15, 1913, retransmitted the case, stating it does 
not come under the provisions of that act, the land being alleged i in: 
the proof and in the appeal to be valuable only for grazing purposes. 
Under the original. enlarged homestead law, residence and cultiva- 
tion to support an additional entry must be performed bbeciuen to 
the date of such entry. John B. Day (40 L. D., 446). | 
Furthermore, both the original enlarged homestond act and ar 


act.of February 11, 1918, specifically require that an additional entry , 
_ must be “ cultivated to sericultiral crops other than native grasses 


beginning with the second year of the entry.” The proof shows that 
this entryman cultivated, since the year 1904, only a small garden 
patch on his original entry and grazed twelve head of horses and 
_ two cows.. It appears further from his corroborated statement that 
three-fourths of the lands embraced in his two entries are cultivable 
and, except for one or two years out of five, raise fair crops. ree 

Greg of land does not comply with the specific requirements of. 
the original or amended enlarged homestead acts as to agricultural: 
cultivation, and the showing made is insufficient under either sald 
original or said amended act. ‘See Instructions under = latter act » 
of March 17,1918 (42 L. D., 345). : 

The decision appealed fom is accordingly affirmed and dhe Com- 
missioner’s finding as to the apphieation of said act of Hebruary ct, 
1918, is concurred 1 in. | 3 


re 


ADDENDA TO REGULATIONS OF MARCH 1, 1913—ACT OF 
FEBRUARY 15, ‘1901. | , 


| Instructions. 


-_DEPARTMENT OF THE INTERIOR, 
: 7 | Washington, J a 19, 1913. 
oe The Gama or THe Gunnran Lanp Orrice: 

In order to provide for greater elasticity in dealing with the vary- 
ing conditions under which water-power permits are issued, the regu- 
lations under the act of February 15,1901 (31 Stat., 790), made and 
fixed by the Secretary of the leone on March 1, 1913.[41 L. D., 
532], are hereby modified to the extent of inserting the phrase “ 
less otherwise specified in the permit and” at the beginning of regu- 
lation 6, and the phrase “unless otherwise ordered by the Secretary a 


at the beginning of regulation 8. . 
| Prawn K. Lang. | 


LAWS AND REGULATIONS RELATING TO THE RECLAMATION OF 
ARID LANDS BY THE UNITED STATES.- _ | 
a Circunar. | - 


APPROVED BY THE SECRETARY OF THE INTERIOR FEBRUARY 6, 1913— 
Pe AMENDED TO SEPTEMBER 6, 1918. | 


STATUTES. _ 
GENERAL ACTS. 


An Act Appropriating the receipts from the sale and disposal of public lands in certain 
_ States and Territories to the construction of irrigation works for the reclamation 
: of arid lands. a "3 ; 


Be 1 enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That all moneys received 
from the sale and disposal of public lands in Arizona, California, | 
Colorado, Idaho, Kansas, Montaria, Nebraska, Nevada, New Mexico, 
North Dakota, Oklahoma, Oregon, South Dakota, Utah, Washing- 
. ton, and Wyoming, beginning with the fiscal year ending June thir- 
tieth, nineteen hundred.and one, including the surplus of fees and 
commissions in excess of allowances to registers and receivers, and 
excepting the five per centum of the proceeds of the sales of public 


lands in the above States set. aside by law for educational and | 


other purposes, shall be, and the same are hereby, reserved, set aside, 
and appropriated as a special fund in the Treasury to be known as 
~ the “‘reclamation fund,”’ to be used in the examination and survey for 
and ‘the construction.and maintenance ‘of irrigation works for the 
storage, diversion, and development of waters for the reclamation 
of arid and semiarid lands in the said States and Territories, and 
for the payment of all other expenditures provided for in this Act: - 
Paveiied. That in case the receipts from the sale and disposal of 
- public lands other than those realized from the sale and disposal of 
ands referred to in this section are insufficient to meet the require- 
‘ments for the support: of agricultural colleges in the several States 
and Territories, under the Act of August thirtieth, eighteen hundred 


and nmety, entitled “An Act to apply a portion of the proceeds of the . 7 7 


| puue rence to the more complete endowment and support of the col- 


eges for the benefit of agriculture -and the mechanic arts, established. : 


-under the provisions of an Act of Congress approved July second, 


eighteen hundred and sixty-two,” the deficiency, if any, in thesum. 

-. necessary for the support of the said colleges shall be provided for 
_ from any moneys in-the Treasury not.otherwise appropriated. == 
SEC. 2. That the Secretary of the Interior is hereby authorized and ~ 


_ directed to make examinations and: surveys for, and to locate and — oN a 
construct, as herein provided, irrigation works for the storage, diver- 


sion, and development of waters, including’ artesian wells, and to 
report to Congress atthe beginning of each regular session as to the 
results of such examinations and surveys, giving estimates of cost of- 
all contemplated works, the quantity and location of the lands which 
can be irrigated therefrom, and all tacts relative to the practicability 
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of each irrigation project; also the cost of works in process of con- | 
struction as well as of those which have been completed. 

sec. 3. That the Secretary of the Interior shall, before giving the 
public notice provided for in section four of this Act, withdtaw from 
public entry the lands required for any irrigation works contem- 


plated under the provisions of this Act, and shall restore to public 


entry any of the lands so withdrawn when, in his judgment, such 
lands are not required for the purposes of this Act; and the Secretary 
of the Interior is. hereby authorized, at or immediately prior to the | 
time of beginning the surveys for any contemplated irrigation works, ° 
to withdraw from entry, except under the homestead laws, any public 
lands believed to be susceptible of irrigation from. said ora: Pro- 
vided, That all lands entered and entries made under the homestead 
laws within areas so withdrawn during such withdrawal shall be sub- 
_ ject to all the provisions, limitations, charges, terms, and conditions 
of this Act; that said surveys shall be prosecuted diligently to com- 
pletion, and upon the completion thereof, and of the necessary maps, 
plans, and estimates of cost, the Secretary of the Interior shall deter- 
mine whether or not said project is practicable and advisable, and if 
determined to be impracticable or unadvisable he shall thereupon 
restore said lands to entry; that public lands which it is proposed to 
irrigate by means of any contemplated works shall be subject to entry 
only under the provisions of the homestead laws in tracts of not less 
than forty nor more than one hundred and sixty acres, and shall be . 
subject to the limitations, charges, terms, and conditions herein pro- 
“vided: Prowded, That the commutation provisions of the homestead 
laws shall not apply to entries made under this Act.. | 
Src. 4, That upon the determination by the Secretary of the Inte- 
rior that any irrigation project is practicable, he may cause to be let 
contracts for the construction of the same, in such portions or sec- 
tions as it may be practicable to construct and complete as parts of 
the whole project, providing the necessary funds for such portions or 
sections are available in the reclamation fund, and thereupon he shall | 
give public notice of the lands irrigable under such project, and limit 
of area per entry, which limit shall represent the acreage which, in 
the opinion of the Secretary, may be reasonably required for the 
support of a family upon the lands m question; also of the charges 
which shall be made per acre upon the said entries, and upon lands 
in private ownership which may be irrigated by the waters of the said 
irrigation project, and the number of.annual installments, not ex-— 
ceeding ten, in which such charges shall be paid and the time when _ 
such payments shall commence. The said charges shall be. deter-. _ 
~ mined with a view of returning to the reclamation fund the esti- 
~mated-cost of construction of the project, and shall be apportioned 


equitably: Provided, That in all construction work eig é hours shall . 


constitute a day’s work, and no Mongolian labor shall be employed _ | 


. thereon, | | 


Sec. 5.1 That the entryman upon lands to be irrigated by such 
“works shall, in addition to compliance with the homestead. laws, 
reclaim at least one-half of the total irrigable area of his entry for 
- agricultural purposes, and before receiving ‘patent.for the lands cov- 
_ ered by his entry shall pay to the Government the charges appor-_ 
tioned against such tract, as provided in section four. No right to the 


" 1Sec. 5. Manner of payments, amended by act of Aug. 9, 1912, See p. 362. 


DECISIONS RELATING TO THE PUBLIC LANDS. 3oL | 


use of water for land in private ownership shall be sold for a tract: 
exceeding one hundred and sixty acres to any one landowner, and ‘no. 
such sale shall be made to any landowner unless he be an actual bona. . 
fide resident on such land, or occupant thereof residing in the neigh- 
borhood of said land, and no such right shall permanently attach 
until all payments therefor are made. The annual installments shall .- 
be paid to the receiver of the local land office of the district in which © 
the land is situated, and a failure to make any two payments when 
due shall render the entry subject to cancellation, with the forfeiture 
of all rights under this Act, as well as of any moneys already paid — 
thereon. All moneys received from the above sources shall be paid 
into the reclamation fund. Registers and receivers shall be allowed 
the usual commissions on all moneys paid for lands entered under 
this Act. | rae 3 

Suc. 6. That the Secretary of the Interior is hereby authorized and 
directed to use the reclamation fund for the operation and mainte- — 
nance of all reservoirs and irrigation works constructed under the 
a rer of this Act: Provided, That when the payments required 
by this Act are made for the major portion of the lands irrigated 
from the waters of any of the works herein provided for, then the — 
management and operation of such irrigation works shall pass to the | 

owners of the lands irrigated thereby, to be maintained at their ex- 
pense under such form of organization and under such rules and - 
regulations as may be acceptable to the Secretary of the Interior: 
‘Provided, That the title to and the management and operation of the 
reservoirs and the works necessary for their protection and operation 
shall remain in the Government until otherwise provided by Congress. 
Sue. 7. That where in carrying out the provisions of this Act it. 
becomes necessary to acquire any rights or property, the Secretary of 
‘the Interior is hereby authorized to acquire the same for the United — 


_. States by purchase or by condemnation under judicial process, and | 


to pay from the reclamation fund the sums which may be needed for 
_ that purpose, and it shall be the duty of the Attorney-General of the 
United States upon every application of the Secretary of the Interior, — 
under this Act, to cause proceedings to be commenced for condemna- * 
tion within thirty days from the receipt of the application at the © 
Department of Justice. - wa, ts | oo | : 

Suc. 8. That nothing in this Act shall be construed as affecting or 
intended to. affect or to in any way interfere with the laws of any 
‘State or Territory relating to the control, appropriation, use, or dis- | 
tribution of water used in irrigation, or any vested right, acquired 


_. thereunder, and the Secretary of the Interior, in carrying out the pro- —~ 
visions of this Act, shall proceed in conformity with such laws, and 


- nothing herein shall in any way affect any right of any State or of | 


_. the Federal Government or of any landowner, appropriator, or user _ 2 es 
of water in, to, or from any interstate stream or the waters thereof: | 


Provided, That the mght to the use of water acquired under the pro- 


i visions of this Act shall be appurtenant to the land irrigated and 


area use shall be the basis, the measure, and the limit of the 


“8x0. 9.1 That it is hereby declared to be the duty of the Secretary - 
of the Interior im carrymg out the provisions of this Act, so far as 


1 Sec. 9 repealed by act of June 25, 1910, see Dp. 356. 
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the same may be practicable and subject to the existence of feasible | 

irrigation projects, to expend the major Pp rtion of the funds. arismg 

_ from the sale of public lands within each State and Territory here- 

- inbefore named for the benefit of arid and semiarid lands within the © 

limits of such State or Territory: Provided, That the Secretary may 

_ temporarily use such portion of said funds for the benefit of arid or 
semiarid lands in any particular State or Territory hereinbefore 
named as he may deem advisable, but when so used the excess shall 

be restored to the fund as soon as practicable, to the end that ulti- 

mately, and in any event, within each ten-year period after the 


- passage of this Act, the expenditures for.the benefit of the said States 


and Territories shall be equalized according to the proportions and | 
subject to the conditions as to practicability and feasibility aforesaid, © 
Sec. 10. That the Secretary of the Interior is hereby authorized to 
perform any and all acts and to make such rules and regulations as 
may be necessary and proper for the purpose of carrying the pro~ 
visions of this Act into full force and effect. ce es 
Approved, June 17, 1902 (82 Stat., 388). 


An Act Authorizing the use of earth, stone, and timber on the public lands and forest 
_ reserves of the United States in the construction of works under the national irriga~ 
tion law, a ee ge : 
Be it enacted by the Senate and House of Representatives of the United . 
States of America im Congress assembled, That in carrying out the 
_ provisions of the national irrigation law, approved June seventeenth, 
pineteen hundred and two, and in constructing works thereunder, the . 


Secretary of the Interior is hereby authorized to use and to permit _ 


the use by those engaged in the construction of works under said law, 
under rules and regulations to be prescribed by him, such earth, 
_ stone, and timber from the public lands of the United States as may 
be required in the construction of such works, and the Secretary of 
Agriculture is hereby authorized to permit the use of earth, stone, 
and timber from the forest reserves of the United States for the same 
. purpose, under rules and regulations to be prescribed by him. 

Approved, February 8, 1905 (33 Stat., 706). . 

An Act To provide for the covering into the reclamation fund certain proceeds of sales 
+ of property purchased by the reclamation fund. | : 

Be ut enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That there shall be covered. — 
into the reclamation fund established under the Act of June seven- 

teenth, nineteen hundred and two, known as.the reclamation Act, the . 
proceeds. of the sales of material utilized for temporary work and | 
-_- structures m connection with the operations under the said Act, as | 
_ well as-of the sales of all:other condemned property which had been... 


purchased under the provisions thereof, and also any moneysrefunded — | 


m connection with the operations under said reclamation Act. — 
Approved, March.3, 1905 (33 Stat., 1032). - : 
An‘ Act Providing for:the withdrawal from public entry of lands needed for town~site — 
purposes in connection with irrigation projects under the reclamation Act of June 

. seventeenth, nineteen hundred and two, and for other purposes, . Se 
Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Secretary of the 
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. Interior may withdraw from public entry any lands needed for town- 
' site purposes in connection with irrigation projects under the reclama~ 
tion Act of June seventeenth, nineteen hundred and two, not exceed- - 
ing one hundred and sixty acres in each case, and survey and subdi- | 
vide the same into town lots, with appropriate reservations for public 


_ purposes. 


Sec. 2. That the lots so surveyed shall be appraised under the © 
direction of the Secretary of the Interior and sold under his direction 
at not less than their appraised value at public auction to the highest — 
_ bidders, from time to time, for cash, and the lots offered for sale and 
not disposed of may afterwards be sold at not less than the appraised 
value under such regulations as the Secretary of the Interior may 
prescribe. Reclamation funds may be used to defray the necessary. 
expenses of appraisement and sale, and the proceeds of such sales 
shall be covered into the reclamation fund.. os, 
Sec. 3. That the public reservations in such town sites shall be 
‘Amproved and maintained by thé town authorities at the expense of 
the town; and upon the organization thereof as municipal corpora- 
_ tions the said reservations shall be conveyed to such corporations by 


the Secretary of the Interior, subject to the condition that they shall -— 


be used forever for, public purposes. | : gs 

Src. 4. That the Secretary of the, Interior shall, in accordance with 
the provisions of the reclamation Act, provide for water rights in 
amount he may deem necessary for the towns established as herein 
provided, and may enter into contract with the proper authorities of 
_ such towns, and other towns or cities on or in the immediate vicinity 
of irrigation proj ects, which shall have a water right from the same 
source as that of said project for the delivery of such water supply to | 
some convenient point, and for the payment into the reclamation 
fund of charges for the same to be paid by such towns or cities, which. 
charges shall not be less nor upon terms more favorable than those 
fixed by the Secretary of the Interior for the wrigation project from 
which the water is taken. | . "a | 

Src. 5.1 That whenever a development of power is necessary for the © 
irrigation of lands under any project undertaken under the said 
reclamation Act, or an opn ory is afforded for the development 
of power under any such: project, the Secretary of the Interior is — 
authorized to lease for a period not exceedmg ten years, giving pref-— 
erence to municipal purposes, any surplus power or power privilege, 
and the moneys derived from such leases shall be covered into the © 
reclamation fund and be placed to the credit of the project from 
~ which such power is derived: Provided, That no lease shall be made 

of such surplus power or power privilege as will mpair the efficiency 
of the irrigation project. = am | | ee 
_ Approved, April 16, 1906 (4 Stat., 116). 


- An Act Fo extend. the irrigation Act to the State of Texas. _ 


Be ut enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the -provisions of the 
Act entitled ‘‘An Act appropriating the receipts from the sale and 
disposal of public lands in certain States and Territories to the con- 
' struction of irrigation works for the reclamation of arid lands,” 





| _-18ee, 5 amended by act of Feb. 24, 1911, see p.360. 
4779°—voL, 42—13——23 © | 
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approved June seventeenth, nineteen hundred and two, be, and the 
| ee are hereby, extended so as to Include and apply to the State of — 
texas, eS | 2758 

Approved, June 12, 1906 (34 Stat., 259). 


An Act Providing for the subdivision of lands entered under the reclamation Act, and — 
| | for other purposes. 1 Fe 

Be vt enacted by the Senate and House of Representatwes of the United 

— States of America in Congress assembled, That whenever, in the opinion. 
' of the Secretary of the Interior, by reason of market conditions and 
the, special fitness of the soil and climate for the growth of fruit and 
garden produce, a lesser area than forty acres may be sufficient for. 
the support of a family on lands to be irrigated under the provisions 
of the Act of June seventeenth, nineteen hundred and two, known as: 
the reclamation Act,:-he may fix a lesser area than forty acres as 
the minimum entry and may establish farm units of not less than ten 
nor more than one hundred and sixty acres. That wherever it may 
be necessary, for the purpose of accurate description, to further sub- 
divide lands to be irrigated under the provisions of said reclamation 
Act, the Secretary of the Interior may cause subdivision surveys to- 
_ be made by the officers of the reclamation service, which subdivisions 
shall be rectangular in form, except in cases.where irregular subdi- 
visions may be necessary in order to provide for ie oe and 
economical irrigation. Such subdivision surveys shall be noted upon 
the tract books in the General Land Office, and they shall be paid for 
from the reclamation fund: Prowded, That an entryman may elect 
to enter under said reclamation Act a lesser area than the minimum 
limit m any State or Territory. . oe 


Sec. 2. That wherever the Secretary of the Interior, in carrying out 


the provisions of the reclamation Act, shall acquire by relinquish- 
ment lands covered by a bona fide unperfected entry under the land 
laws of the United States, the entryman upon such tract may make 
another and additional entry, as though the entry thus relinquished 
had not been made. | : . 
SEo. 3. That any town site heretofore set apart or established by | 
proclamation of the President, under the provisions of sections 
_ twenty-three hundred and eighty and twenty-three hundred and 
eighty-one of the Revised Statutes of the United States, within or -in 
the vicinity of any reclamation project, may be appraised and dis- 
posed of in accordance with the provisions of the Act of Congress ap- 
proved April sixteenth, nineteen hundred and six, entitled ‘‘An Act 
providing for the withdrawal from public entry .of lands needed for 
town-site purposes in connection with irrigation projects under the 
reclamation Act of June seventeenth, nineteen hundred and two, and 
for other purposes;” and all necessary expenses incurred in the ap- 
praisal and sale of lands embraced within any such town site shall be. 
aid from the reclamation fund, and the proceeds of the sales of such 
- lands shall be covered into the reclamation fund. | : 
Seco. 5. That where any bona fide desert-land entry has been or may 
_be embraced within the exterior limits of any land withdrawal or irri- 
. gation project under the Act entitled ‘An Act appropriating the 
receipts from the sale and disposal. of public lands in certain States 
and Territories to the construction of irrigation works for the recla- _ 
mation of arid lands,” approved June seventeenth, nineteen hundred 
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and two, and the desert-land entryman has been or may be directly 


or indirectly hindered, delayed, or prevented from making improve-. - 


ments or from reclaiming the land embraced in any such entry by 
- reason of such land withdrawal or irrigation project, the time during 
which the desert-land entryman epee or may be so hindered, - 
ee or prevented from complying with the desert-land law shall 
not be computed in determining the time within which such entry-' 
man has been or may be required to make improvements or reclaim 
‘the land embraced within any such desert-land entry: Prowded, That 
if after investigation the irrigation project has bee or may be aban- 
doned by the Government, time for compliance with the Heseee land 
law by any such entryman shall begin to run from the date of notice 
of such abandonment of the project and the restoration to the public | 
domain of the lands withdrawn in connection therewith, and credit 
shall be allowed for all expenditures. and improvements heretofore 
made on any such desert-land entry of which proof has been filed; | 
but if the reclamation project is carried to completion so as to make 
avaUable a water ainny for the land embraced in any such desert- 
land entry, the entryman shall thereupon comply with all the pro- 
visions of the aforesaid Act of June seventeenth, nineteen hundred 
and two, and shall relinquish all land embraced within his desert-land ~ 
entry in excess.of one hundred and sixty acres, and as to such one 
hundred and sixty acres retained, he shall be entitled to make final 
proof and obtain patent upon compliance with the terms of payment 
_ prescribed in said Act of June seventeenth, nineteen hundred and two, 
and not otherwise. But nothing herein contained shall be held to 
require a desert-land entryman who owns a water right and reclaims 
the land embraced in his entry to accept the conditions of said recla- 
mation Act. | ae ae -_ | 


Approved, June 27, 1906 (34 Stat., 519). 


An Act Providing for the reappraisement of unsold lots in town sites on reclamation. 
— | projects, and for other purposes. — 

~ Beit enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Secretary of the — 
Interior is hereby authorized, whenever he may deem it necessary, 
to reappraise all unsold lots within town sites on projects under the 
reclamation. Act heretofore or hereafter Reef under. the provi- ° 
sions of the Act approved April sixteenth, nineteen hundred and six, 
entitled “An Act providing for the withdrawal from public entry of 
lands needed for town-site purposes in connection with irrigation 
projects under the reclamation Act of Juneseventeenth, nineteen hun- - 

_ dred and two, and for other purposes,” and the Act approved June ~ 


twenty-seventh, nineteen hundred.and six, entitled ‘“‘An Act providing ._ 


for the subdivision of lands entered under the reclamation Act, and - 
for other purposes”’; and thereafter to proceed with the sale of such 
town lots In accordance with said Acts. | : mo ee 
Src. 2. That in the sale of town lots under the provisions of the 
said Acts of April sixteenth and June twenty-seventh, nineteen hun- _ 
dred and six, the Secretary of the Interior may, in his discretion, 
- require payment for such town lots in full at time of sale or in annual © 
installments, not exceeding five, with interest at the rate of six per 
centum per annum on deferred payments. | a : 


Approved, June 11, 1910 (36 Stat., 465). 
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An Act Providing that entrymen for homesteads within reclamation projects may 
' .assign their entries upon satisfactory proof of residence, improvement, and cultiva- 
tion for five years, the same as though said entry had been made under original 
homestead Act. ks 


Be wut enacted by the Senate and House of Representatwes of the United 
States of America in Congress assembled, That from and after the 
filing with the Commissioner of the General Land Office of satis- 
factory proof of residence, improvement, and cultivation for the five — 
years required by law, persons who have, or shall make, homestead — 
entries within reclamation projects under the provisions of the Act of 
June seventeenth, nineteen hundred and two, may assign such entries, 
or any part thereof, to other persons, and such assignees, upon sub- 
mitting proof of the reclamation of the lands and upon payment of 
the charges apportioned against the same as provided in the said Act 
of June seventeenth, nineteen hundred and two, may receive from the 
United States a patent for the lands: Provided, That all assignments 
made under the provisions of this act shall be subject to the limita- 
tions, charges, terms, and conditions of the reclamation Act. | 


Approved, June 23, 1910 (36 Stat., 592). 


‘An Act To authorize advances to the ‘‘reclamation fund,’’ and for the issue and 
disposal of certificates of indebtedness in reimbursement therefor, and for other 


purposes... | : 
Be wt enacted by the Senate and House of Representatwes of the United 

- States of America in Congress assembled, That to enable the Secre- 
tary of the Interior to complete government reclamation projects 
‘heretofore begun, the Secretary of the Treasury.is authorized, upon 
request of the Secretary of the Interior, to transfer from time to 
time to the credit of the reclamation fund created by the Act en- 
titled ‘An Act appropriating the ae from the sale and disposal 
of public lands in certain States and Territories to the construction _ 
of irrigation works for the: reclamation of arid lands,” approved 
June seventeenth, nineteen hundred and two, such sum or sums, not 
exceeding in the aggregate twenty million dollars, as the Secretary. 
of the Interior may deer necessary to complete the said reclamation: 
projects, and such extensions thereof as he may deem proper and 
necessary to the successful and profitable operation and maintenance 
thereof or to protect water rights pertaining thereto claimed by the 
United States, provided the same shall be approved by the President 

~ of the United States; and such sum or sums as may be required. to 
comply with the foregoing authority are hereby appropriated out of 
any money in the Treasury not otherwise appropriated: Provided, 
' That the sums hereby authorized to be transferred to the reclama- 
tion fund shall be so transferred only as such sums shall be actually 
needed to meet payments for work performed under existing law: 
And provided further, That all sums so transferred shall be reim- 
bursed to the Treasury from the reclamation fund, as hereinafter 
provided: And provided further, That no part of this appropriation 
shall be expended upon any existing project until it shall have been — 


examined and reported upon by a board of engineer officers of the 


Army, designated by the President cf the United States, and until 

it shall be approved by the President as feasible and practicable and 

.. worthy of such expenditure; nor shall any portion of this appro- 
 ptiation be expended upon any new project. | | 
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 Sxo. 2. That for the purpose of providing the Treasury with funds 
for such advances to the reclamation fund, the Secretary of the Treas- 
ury is authorized to issue certificates of indebtedness of the United 
States in such form as he may prescribe and m denominations of 
fifty dollars, or multiples of that sum; said certificates to be redeem- 
able at the option of the United States at any time after three years 
from the date of their issue and to be payable five years after such 
date, and to bear interest, payable semiannually, at not exceeding. 
_ three per centum per annum; the principal and interest to be pay- 
_able in gold coin of the United States. The certificates of indebted- 
ness herein authorized may be disposed of by the Secretary of the 
Treasury at not less than par, under such rules and regulations as 
he may prescribe, giving all citizens of the United States an equal op- 
portunity to subscribe therefor, but no commission shall be allowed 
and the aggregate issue of such certificates shall not exceed the amount 
of all advances made to said reclamation fund, and in no event shall 
the same exceed the sum of twenty million dollars. The certificates 
of indebtedness herein authorized shall be exempt from taxes or 
duties of the United States as well as from taxation in any form by 
or under state, municipal, or local authority; and a sum not éxceed- 
ing one-tenth of one per centum of the amount of the certificates of | 
indebtedness issued under this Act is hereby appropriated, out of any 
money in the Treasury not otherwise appropriated, to pay the | 
expense of preparing, advertising, and issuing the same. | 
Src. 3. That beginning five years after the date of the first advance 
to the reclamation fund under this Act, fifty per centum of the annual 
receipts of the reclamation fund shall:be paid into the general fund 
of the Treasury of the United States until payments so niade shall 
equal the aggregate amount of advances made by the Treasury to 
said reclamation fund, together with interest paid on the certificates 
of indebtedness issued under this Act and any expense incident to 
preparing, advertising, and issuing thesame. © | — 
Ec. 4. That all money placed to the credit of the reclamation 
fund in pursuance of this: Act shall be devoted exclusively to the 
completion of work on reclamation projects heretofore begun as here- 
inbefore provided, and the same shall be mcluded with all other 
expenses in future estimates of construction, operation, or mainte- 
nance, and hereafter no irrigation project contemplated by said Act of. 
June seventeenth, nineteen hundred and two, ail be begun unless 
and until the same shall have been recommended by the Secretary 
‘of the Interior and approved by the direct order of the President of — 
the United States. . | at ; | | | : 
Sec.'5.1 That no entry shall be hereafter made and no entryman 
shall be permitted to go upon lands reserved for irrigation purposes 
until the Secretary of the Interior shall have established the unit 
of acreage and fixed the water charges and the date when the water 
can be applied and made public announcement of thesame. > 
_ Sse. 6. That section nine of said Act of Congress, approved June. 
seventeenth, nineteen hundred and two, entitled ‘‘An Act appropriat- 


ing the receipts from the sale and-disposal of public lands in certain | 


States and Territories to the construction of irrigation works for 
the reclamation of arid lands,’ is hereby repealed. : 


_ Approved, June 25, 1910 (36 Stat., 835). 


1 Sec. 5 amended by act of Feb. 18, 1911, see p. 359. 
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An Act Granting leaves of absence to homesteaders on lands to be irrigated under 
the provisions of the Act of June,seventeenth, nineteen hundred and two. : 


Be ut enacted by the Senateand House of Representatives of the United 
States of America in Congress assembled, th 
men who have heretofore made bona fide entry upon lands proposed 
to be irrigated under the provisions of the Act of June seventeenth, 
nineteen hundred and two, known as the national irrigation Act, 
may, upon application and a showing that they have made sub- 
_ stantial improvements, and that water is not available for the irri- 
gation of their said lands, within the discretion of the Secretary of 
the Interior, obtain leave of absence from their entries, until water 
for irrigation is turned into the main wtrigation canals from which 
the land is to be irrigated: Provided, That the period of -actual 
absence under this Act shall not be deducted from the full time of 


Tesidence required bylaw. = | 
_ Approved, June 25, 1910 (86 Stat., 864). 


| An Act To provide for the sale of lands acquired under the provisions of the reclama-~ 
| tion Act and which are not needed for the purposes of that Act. 


Be it enacted by the Senate and House of Representatwes of the United 
States of America in Congress assembled, That whenever in the 
opinion of the Secretary of the Interior any lands which have been 
' acquired under the provisions of the Act of June seventeenth, nine- 
teen hundred and two (Thirty-second Statutes, page three hundred 
and eighty-eight), commonly called the ‘‘reclamation Act,” or under 
the provisions of any Act amendatory thereof or. supplementary 
thereto, for any irrigation works contemplated by said reclamation 
Act are not needed for the purposes for which they were acquired, 
said Secretary of the Interior may cause said lands, together with the 
improvements thereon, to be appraised by three disinterested per- 
sons, to be appointed by him, and thereafter to sell the same for not 
less than the appraised value at public auction to the highest bidder, - 
after giving public notice of the time and place of sale by posting 
upon the land. and by publication for not less than thirty days in a 
newspaper of general circulation in the vicinity of the land. | 
Sec. 2. That upon payment of the purchase price, the Secretary of 
_ the Interior is authorized by appropriate deed to convey all the right, 
title, and interest of the United States of, in, and to said lands to the 
purchasersat said sale, subject, however, to such reservations, limita- 
tions, or conditions as said Secretary may deem proper: Provided,. 
That not over one hundred and-sixty acres shall be sold to any one 
person. - : ee 
if Sec. 3. That the moneys derived from the sale of such lands shall 
be covered into the reclamation furid and be placed to the credit of 
the project for which such lands had been acquired. | 


Approved, February 2, 1911 (36 Stat., 895). 


An Act To authorize the Secretary of the Interior to withdraw public notices issued 
under section four of the reclamation Act, and for other purposes. _ 


Be +t enacted by the Senate and House of ga of the United 
States of America in Congress assembled, That the Secretary of the 
Interior may, in his discretion, withdraw any public notice heretofore 
issued under section four of the reclamation Act of June seventeenth, 


at all qualtfied entry- | 
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7 nineteen hundred and two, and he may agree to such modification 
of water-right applications. heretofore duly filed or contracts with. 
water users’ associations and others, entered into prior to the passage 


of this Act, as hé may deem advisable, or he may consent to the -— 


_. abrogation of such water-right applications and contracts, and proceed | 
in all respects as if no such notice had been given. » nO Ye 
Approved, February 13,1911 (86 Stat., 902). 


An Act To amend section five of the Act of Congress of June twenty-fifth, nineteen. 
hundred and ten, entitled ‘‘An Act to authorize advances to the ‘reclamation fund,’ 
. and for the issue and disposal of certificates of indebtedness in reimbursement _ 
therefor, and for other purposes.”’ - fo 
Bert enacted by the Senate and House of Representatwes of the United — 
— States of America in Congress assembled, That section five of an Act | 
entitled ‘‘An Act to authorize advances to the ‘reclamation fund,’ — 
‘and for the issue and disposal of certificates of indebtedness in reim-. 
bursement therefor, and for other purposes,” approved June twenty- 
_ fifth, nineteen hundred and ten (Thirty-sixth Statutes at Large, 
_ page eight hundred and thirty-five), be, and the same hereby 1s, 
_-amended as follows: ©. Sak pe eat a ie Ts 
“Sno. 5. That-no entry shall be hereafter made and no entryman 
shall be permitted to go upon lands reserved for irrigation purposes 
until the Secretary of the Interior shall have established the unit of 
acreage and fixed the water charges and the date when the water can 
be applied and make public announcement of the same: Provided, 
- That where entries made prior to June twenty-fifth, nmeteen hundred 


_. and ten, have been or may be relinquished in whole or in part, the 


lands so relinquished shall be subject to settlement and entry under 
_ the homestead law as amended by an Act entitled ‘An Act appropri- 
ating the receipts from the sale and disposal of the public lands in . 
certain States and Territories to the construction of irrigation works 
for the reclamation, of arid lands,’ approved June seventeenth, nine- 
teen hundred and two (Thirty-second Statutes at Large, page three 
hundred and eighty-eight).”’ 7 a aro re 
Approved, February 18, 1911.(36 Stat., 917). | 
An Act To authorize the Government to contract for impounding, storing, and carriage. 
_ of water, and to cooperate in the construction and use of reservoirs and canals under 
reclamation projects, and for other purposes. 


Be wt enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That whenever in carrying 
out the provisions of the reclamation law, storage or carrying capac- ~ 
-. ity has been or may be fea in excess of the requirements © 
of the lands to be irrigated under any project, the Secretary of the 
Interior, preserving a first right to lands and entrymen under the 
project, is hereby authorized, upon such terms as he may determine | 
to be just and equitable, to contract for the impounding, storage, 
and carriage of water to an extent not exceeding such excess capacity 
_ with irrigation systems operating under the Act of August eighteenth, 
eighteen hundred and ninety-four, known as the Carey Act, and 

‘Individuals, corporations, associations, and irrigation districts organ- 

ized for or engaged in furnishing or in distributing water for irri- 
- gation. Water so impounded, stored, or carried under any such - 

contract shall be for the purpose of distribution to ae daal: 


water 
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users by the party with whom the contract is made: Provided, how- 
ever, That water so impounded, stored, or carried shall not be used 
otherwise than as prescribed by law as to lands held in private owner- 
cee within Government reclamation projects. In ‘fixing the charges 
under any such contract for impounding, storing, or carrying water 
for any urigation system, corporation, association, district, or indi- » 
vidual, as herein provided, the Secretary shall take into considera- 
tion the cost of construction and maintenance of the reservoir by 
- which such water is to be impounded or stored and the canal by 
| which it is to be carried, and such charges shall be just and equitable 
as to water users under the Government project. No wrigation sys- 
tem, district, association, corporation, or individual so contractng 
_ shall make any charge for the storage, carriage, or delivery of such 
water in excess of the charge paid to the United States except to 
such extent as may be reasonably necessary to cover cost of carriage 
and delivery of such water through their works. | 
Sro. 2. That in carrying out the provisions of said reclamation Act 
and Acts amendatory thereof or supplementary thereto, the Secre- 
tary of the Interior is authorized, upon such terms as may be agreed 
_ upon, to cooperate with irrigation districts, water users associations, 
corporations, entrymen or water users for the construction or use of 
_ such reservoirs, canals, or ditches as may be advantageously used by 
the. Government and irrigation districts, water users associations, 
7 ol entrymen or water users for impounding, delivering,. 
and carrying water for irrigation purposes: Provided, That the title 
to and management of the works so constructed shall be subject to — 
the provisions of section six of said Act: Provided further, That. 
water shall not be furnished from any such reservoir or delivered. 
through any such canal or ditch to any one landowner in excess of an 
amount sufficient to irrigate one hundred and sixty acres: Provided, 
That nothing contained in this Act shall be held or construed as 
enlarging or attempting to enlarge the right of the United States, 
under existing law, to control the waters of any stream in any State. 
Src. 3. That the moneys received in pursuance of such contracts 
shall be covered into the reclamation fund and be available for use 
under the terms of the reclamation Act and the Acts amendatory 
_ thereof or supplementary thereto. | | 


Approved, February 21, 1911 (36 Stat., 925). 


- An Act To amend an Act entitled ‘‘An Act providing for the withdrawal from public 
entry of lands needed for town-site purposes in connection with irrigation projects 
under the reclamation Act of June seventeenth, nineteen hundred and two, and 
for other purposes,’’ approved April sixteenth, nineteen hundred and six. 


Bert enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section five of an Act 
entitled “An Act providing for the withdrawal from public entry 
of lands needed for town-site purposes in connection with irrigation 
projects under the reclamation Act of June seventeenth, nineteen 
hundred and two, and for other purposes,’”’ approved April sixteenth, 
nineteen hundred and six, be amended so as to read as.follows: 

“Src. 5. That whenever a development of power is necessary for 
- the irrigation of lands, under any project undertaken under the said 

_ reclamation Act, or an opportunity_is afforded for the development of 

power under any such project, the Secretary of the Interior is author- 


r 
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ized to lease for a period not exceeding ten years, giving preference 
to municipal purposes, any surplus power or power privilege, and the - 
money derived from such leases shall be covered into the reclamation 

fund and be placed to the credit of the project from which such power | 
is derived: Provided, .That no lease sl all be made of such surplus 

power or power privileges as will impair the efficiency of the irmga- 
tion project: Provided further, That the Secretary of the Interior is | 
authorized, in his discretion, to make such a lease in connection with 
‘Rio Grande project in Texas and New Mexico for a longer period not 
exceeding fifty years, with the approval of the water users’ associa~ 
tion or associations under any pach project, organized in conformity 
with the rules and regulations prescribed by. the Secretary of the 
Interior in pursuance of section six of the reclamation Act approved 
June seventeenth, nineteen hundred and two.” | o< 


Approved, February 24, 1911 (36 Stat., 930). 


An Act For the relief of homestead entrymen under the reclamation projects in the — 
: United States. | 


Be it enacted by the Senate and House of Representatwes of the United 
States of America in Congress assembled, That no qualified entryman 
who prior to June twenty-fifth, nineteen hundred and ten, made bona 
fide entry upon lands proposed to be irrigated under the provisions of 
the Act of June seventeenth, nineteen hundred and two, the national. 
reclamation law, and who established residence in good faith upon the 
lands entered by him, shall be subject to contest for failure to main- 
tain residence or make improvements upon his land prior to the time 
when water is available for the irrigation of the lands embraced in his 

entry, but all such entrymen shall, within ninety days after the issu- 
ance of the public notice required by section four of the reclamation 
Act, fixing the date when water will be available for irrigation, file in 
the local land office a water-right application for the irrigable lands 
embraced in his entry, in conformity. with the public notice and 
approved farm-unit plat for the township in which his entry hes, and 
fall also file an affidavit that he has reestablished his residence on the 
land with the intention of maintaining the same for a period sufficient 
to enable him to make final proof: Provided, That no such entryman _ 
shall be entitled to have counted as part of the required period of resi- 
dence any period of time during which he was not actually upon.the ~ 
said land prior to the date of the hotice aforesaid, and no application 
for the entry of said lands shall be received until after the expiration 
of the ninety days after the issuance of notice within which the entry- 
man is hereby required to reestablish his residence and apply for water 
right. _ 7 | a | 
Approved, April 30, 1912 (87 Stat., 105). 


An Act Relating to partial assignments. of desert-land entries within reclamation ; 
_ projects made since March twenty-eighth, nineteen hundred and eight. | 


Be it enacted by the Senate and House of Representatives of the. United. — 
States of America in Congress assembled, That a desert-land entry — 
- within the exterior limits of a Government reclamation project may 
be assigned. in whole or in part under the Act of March twenty-eighth, 
nineteen hundred and eight (Thirty-fifth Statutes at Large, page fifty- 
_ two), and the benefits and limitations of the Act of June twenty- 
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seventh, nineteen hundred and six (Thirty-fourth Statutes at Large, 
page five hundred and twenty), shall apply to such desert-land entry- 
- man and his assignees: Provided, That all such assignments shall con- 
form to and be in accordance with farm units to be established by the - 
- Secretary of the Interior upon the application of the desert-land entry- . 
man. All such assignments heretare 
recognized under this Act. 
Approved, July'24, 1912 (87 Stat., 200). 


An Act Providing for patents on reclamation entries, and for other purposes, 


Be ut enacted by the Senate and House of Representatwes of the United 
States of America an Congress assembled, That any homestead entry- 
man under the Act of June seventeenth, nineteen hundred and two, 
known as the reclamation Act, including entrymen on ceded Indian 
lands, may, at any time after having complied with the provisions of — 
law applicable to such lands as to residence, reclamation and culti- 
vation submit proof of such residence, reclamation and cultivation, 
which proof, if found regular and satisfactory, shall entitle the entry- 
man to a patent, and all purchasers of water-right certificates on recla- 
mation projects shall be entitled to a final water-right certificate upon 
proof of the cultivation and reclamation of the land to which the cer- 
_ tificate apples, to the extent required by the reclamation Act for 

homestead entrymen: Prowded, That no such patent or certificate 
shallissue until all sums due the United States on account of such land 
or water right at the time of issuance of patent or certificate have been © 

aid, | | a a. | 
e Src. 2. That every patent and water-right certificate issued under 
this Act shall expressly reserve to the United States a prior lien on‘the 
land patented or for which water right is certified, together with all 
water rights appurtenant or belonging thereto, superior to all other 
liens, claims or demands whatsoever for the payment of all sums due 
or to become due to the United States or its successors in control of the | 
irrigation project in connection with such lands and water rights. 
on default of payment of any amount so due title to the land 
shall pass to the United States free of all encumbrance, subject to the 
right of the defaulting debtor or any mortgagee, lien holder, judgment 
debtor, or subsequent purchaser to redeem the land within one year 
after the notice of such default shall have been given by payment of all 
moneys due, with eight per centum interest and cost. And the United 
- States, at its option, acting through the Secretary of the Interior, may 
cause land to te sold at any time after such failure to redeem, and_ | 
from the proceeds of the sale there shall be paid into the reclamation 
_ fund all moneys due, with interest as herein provided, and costs. The 
balance of the proceeds, if any, shall be the property of the defaulting 
debtor or his assignee: Provided, That in case of sale after failure to 
redeem under this section the United States shall be authorized to bid © 
in such land at not more than the amount in default, including interest, 


and costs. | A ee ae | 
Sxc. 3.. That upon full and final payment being made of all amounts 
due on account of the building and betterment charges to the United | 
States or its successors in control of the project, the United States 
or its successors, as the case may be, shall issue upon request a certifi- 


ore made in good faith shall be 7 : 


_ DECISIONS RELATING TO THE PUBLIC LANDS.  —s_- 868 


cate certifying that payment of the building and betterment charges | 
im full has been made and.that the lien upon the land has been so far 
satisfied and is no longer of any force or effect except the lien for 
annual charges for operation and maintenance: Provided, That no 
person shall at any one time or in any manner, except as hereinafter 
otherwise provided, acquire, own, or hold irrigable land for which entry 
or water-right application shall have been made under the said recla- 
mation Act of June seventeenth, nineteen hundred. and two, and Acts 
_ supplementary thereto and amendatory thereof, before final payment — . 
In full of all instalments of building and betterment charges shall have 

been made on account of such land in excess of one farm unit as fixed 
by the Secretary of the Interior as the limit of area per entry of public © 
land or per single ownership of private land for which a water right — 
may be purchased respectively, nor in any case in excess of one hun- 


dred and sixty acres, nor shall water be furnished under said Acts nor a 


water right sold or recognized for such excess; but any such excess 
land acquired at any time in good faith by descent, by will, or by fore-. 
closure of any lien may be held for two years and no longer after its 
acquisition; and every excess holding prohibited as aforesaid shall be 
forfeited to the United States by proceedings instituted by the Attor- 
ney General for that purpose in any court of competent jurisdiction; 
and this proviso shall be recited in every patent and water-right. cer- 
tificate issued by the United States under the provisions of this Act. 
Sc. 4. That the Secretary of the Interior is hereby authorized to 
designate such bonded fiscal agents or officers of the Reclamation 
Service as he may deem advisable on each reclamation project, to. 
whom shall be paid all sums due on reclamation entries or water rights, 
and the officials so designated shall keep a record for the information 
of the public of the sums paid and the amount due at any time-on ac- 
count of any entry made or water right purchased under the reclama- 
tion Act; and the Secretary of the Interior shall make provision for 
furnishing copies of duly authenticated records of entries upon pay- 
ment. of reasonable fees, which copies shall be admissible in evidence, 
as are copies authenticated under section eight hundred and eighty- 
eight of the Revised Statutes. : 2 se 
Sec. 5. That jurisdiction of suits by the United States for the 
- enforcement of the provisions of this Act is hereby conferred on the 
United States district courts of the districts in which the lands are 
situated. 2 , os a | 
Approved, August 9, 1912 (87 Stat., 265). 


An Act Making appropriations to supply deficiencies in appropriations for the fiscal | 
year nineteen hundred and twelve and for prior years, and for other purposes. — 
That any desert-land entryman whose desert-land entry has been 

embraced within the exterior limits of any land withdrawal or irriga- 

tion project under the Act of June seventeenth, nineteen hundred and 

two, known as the reclamation Act, and who may have obtained a 

water supply for the land embraced in any such desert-land entry from 


the reclamation project by the purchase of a water-right certificate, _ : 


may at any time after having complied with the provisions of the law. 
applicable to such lands and upon proof of the cultivation and reclama-. 
tion of the land to the extent required by the reclamation Act for home- 
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stead. entr men, submit proof of sion compliance, which peser: if 
found regular and satisfactory, shall entitle the entryman to a patent 
and a final water-right certificate under the same terms and conditions 
as required of homestead entrymen under the Act entitled “An Act. 
providing for patents on reclamation entries, and for other purposes, 
approved August ninth, nineteen hundred and twelve.’ 

se yi sf x * ae K 


en August 26, 1912 (37 Stat., 610); 
; | SPECIAL ACTS. 


The act of April 93, 1904 (33 Stat., 302), as amended section 15. 
of the act of May 29, 1908 (35 Stat. , 448), provides for the disposition. 
and irrigation of lands within the limits | of the Flathead Indian. 
| Reservation, Montana. — 

Section 25 of the act approved April 21, 1904 (33 Stat. , 224), pro- 
vides forthe reclamation, allotment, and disposal of surplus irrigable- 
lands in the Yuma and Colorado River i ee Reservations in 
California and Arizona. 

Section 26 of the act of April 21, 1904, supra, “provides for the 


~~ reclamation, allotment, and disposal of surplus irrigable lands in the: 


Pyramid Lake Indian Reservation, Nevada. 

The act of April 27, 1904 (33 Stat., 357), authorizes the reclama- 
tion and disposition of irigable lands in the ceded Crow Indian 
Reservation in Montana. 

Section 12 of the act of March 22, 1906 (34 Stat., 82), provides for 
the disposition, under the reclamation act, of lands 3 in the diminished. 
- Colville Indian Reservation, Washington. — 

The act of June 9, 1906 (34 Stat., 228), authorizes the disposition 
of lands in the abandoned Fort Shaw Miltary Reservation, Mont., — 
under the reclamation act. 

The act of March 6, 1906 (34 Stat., 53), authorizes the reclamation 
and disposal of surplus irrigable lands in the Yakima Indian Reser- 
vation, Washington. » 

The act of June 21, 1906 (34 Stat., 327), a wuthorizes the sale of 

allotted Indian lands on reclamation projects, and the act of March 

3, 1909 (35 Stat., 782), authorizes. the Secretary of the Interior to 
make allottments of such lands in such areas as he may deem proper, 
not exceeding the amount therein named. 
The act of “March 1, 1907 (34 Stat., 1037), provides for the disposi- 
tion of irrigable lands i in the Blackfeet Indian Reservation, Montana. 
- The act of April 30, 1908 (35 Stat., 85), provides for the irrigation : 
of Indian lands. 

Sections 1 ‘and 10 of the act of Congress approved May 30, 1908 
(35 Stat., 558), provide for the reclamation of lands on the Fort Peck ° 
Indian Reservation, Montana. — | 

Par. 5, Sec. 10, act of June 20, 1910 (36 Stat., 564), provides for 
the dis osition of school lands in reclamation projects in the State of 
New Mexico. ~ 

Par. 5, Sec. 28, act of June 20, 1910 (86 Stat., 574), provides for the 
disposition of school lands in reclamation projects im the State of 
Arizona. 

Section 1 of the act of June 22, 1910 (36 Stat. , 583), authorizes the _ 
withdrawal and reclamation of classified coal land, patents for such 
lands to reserve to the United Sintes the coal deposits therein. 


~. 
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REGULATIONS. _ 


_ This circular contains only thé laws specifically applying to reclamation homestead 
entries and water-right applications and regulations thereunder, but does not contain . 
the general homestead laws, most of which also apply to reclamation homestead 


* 


entries. . 7 | . 
° GENERAL INFORMATION. 


- 1. Section 3 of the act of June 17, 1902 (32 Stat., 388), provides 
for the withdrawal of lands from all disposition other than that pro- 
vided for by said act. Lands withdrawn as susceptible of irrigation 
(usually referred to as withdrawn under the second form) are sub- 
ject to entry under the -provisions of the homestead law only, and 
since the passage of the act of June 25, 1910 (86 Stat., 835), are. 
open to settlement or entry only when approved farm unit plats 
have been filed and public notice has been issued in connection there- 
with, fixing the water charges and the date when water can be ap- 
plied, except as provided by the act of February 18, 1911 (86 Stat., 
917). Where settlements had been effected in good faith prior to. 
June 25, 1910, on lands embraced within second form withdrawals, 
persons showing such settlement are entitled to compiete entry 1m the 
manner and within the time-provided by law. The reclamation act of 
June 17, 1902, and acts amendatory thereof or supplementary thereto 
are hereinafter referred'to generally as the reclamation law. 

2. Under the provisions of the act of February 18, 1911 (86 Stat., 
917), the prohibition contained in section 5 of the act of Congress ap- 
proved June 25, 1910, forbidding settlement on or entry of lands re-" 
served for irrigation purposes prior to the pt sahey of farm unit 

lats and the issuance of public notice fixing the water charges and 
the date when water can be applied, is withdrawn and set aside as to . 
lands included in entries ede prior to June 25, 1910, where such 
entries. have been or may be relinquished in whole or in part. | 

3. Settlement and entry on such lands will be allowed subject to the 
provisions of the homestead law and the reclamation law, in the same — 
manner as for other lands subject to entry within reclamation projects 
exceptthatthecertificate of the project manager thatwater-rightappli-' | 
cation has been made and charges deposited, which must be filed in 
the ordinary case, is not required. (See pars. 5 and 74.) The lands 
must have been covered by a valid entry prior. to June 25, 1910, and | 
shall only be subject to entry under the provisions of the present 
act in cases where a relinquishment of the former entry has been or | 
shall be filed. Registers and receivers in their action on applications, - 
to make homestead entry under. the provisions of this act will be gov-; . 
erned by the records of their office, and will note on all entries allowed, 
hereunder the homestead number and date of the relinquished entry,' — 
and the fact that the new entry is allowed subject to the provisions of — 
the act of February 18, 1911. oe ie 
_ 4. Entry under this act is permitted only after relinquishment of. 
an entry made prior to June 25, 1910, and therefore the relinquish-, 
ment of an entry made under this act, even though it covers lands 
_ which were the subject of another entry made prior to June 25, 1910,’ | 

would not permit a third entry to be made.. Lands entered under this 
act will beheld subject to the prohibition contained in section 5 of the 
. act of June 25, 1910, upon the relinquishment of an entry made under — 
the act of February 18, 1911. This act has no application where the | 
cancellation of the entry made prior to June 25, 1910, was the resultof — 
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a contest or relinquishment resulting fromthe same. (Fred v. Hook, 
41 L. D., 67.) The act is also mapplicable.in the case of lands with- 
drawn under the first form and has reference only to lands covered by 
_ second-form withdrawals. (Annie G. Parker, 40 L. D., 406.) | 
5. Homestead entries of lands platted to farm units and covered by - 
? pee notice are made practically in the same manner as the ordinary © 

omestead entry and registers and receivers will allow homestead. 
applications for such lands, if found regular, and accompanied by a. 
certificate of the"project manager showing that water-right te ae 
tion has been filed and the proper water right charges deposited. No — 
application to make homestead entry of lands within a reclamation 
“project and-covered by public notice will be allowed unless accom- 
‘panied by such certificate of the project manager. If no such certi- 
ficate is filed, the register and receiver will notify the applicant that — 
unless such certificate is filed-within thirty days the homestead apph- 
cation will be rejected without further notice and the case closed. If 
such certificate be filed before rejection the application will be alowed — 
if otherwise regular. Where under the reclamation law lands within 
the reclamation project are subject to entry notwithstanding publie 
notice covering said lands has not yet issued, such certificate of the 
project manager is not required; and in such cases the application, 
if otherwise regular, will be received and entry allowed. The register 
and receiver will immediately notify the project manager of each — 
entry allowed, stating whéther the entry was allowed with or without 
the certificate of the project manager above referred to. (See par.74.) 


. SUBDIVISION OF FARM UNITS. 


6. An entry may be made of part of an established farm unit (a) 
when the remaining portion of said unit is also desired for entry simul- 
taneously by another person and is, in the judgment of the project 
- manager, sufficient, if carefully managed, to return to the reclamation 
‘fund the charges apportioned to the irrigable area thereof, or (0) can 
be advantageously included as part of an established farm unit, or (c). 
can in combination with existing farm units be advantageously re- . 
platted into new farm units, each sufficient, if carefully managed, to 
support a family and return to the reclamation fund the charges appor- 
tioned to the irrigable area of the several new farm units. — 
7. Where it is desired to make entry of part only of a farm unit, an 
application for the amendment and subdivision of such unit should be 
ed with the project manager. If suchsubdivision is rectangular and 
survey is not required to determime the division of the irrigable area of - 
the farm unit as proposed to be divided; no charge will be made. If 
a survey shall be found necessary to determine the boundaries of the 
subdivision of any such farm unit or the division of the irrigable area, 
the project manager will proceed as directed in paragraph 35 of this 
eircular. Upon such aauheanon being: filed, the project manager will 
either approve or disapprove the same, and if approved, proceed as 
directed in paragraph 36 of this circular. _ - 2 |= 
_. 8, Registers and receivers will indorse across the face of each 
homestead application, when allowed under the reclamation act, the 
following: ‘This entry allowed subject to the provisions of the act of — 
June 17, 1902 (82 Stat., 388),’’ and will advise each entryman of the: 
provisions of the act by furnishing him with a copy of this circular. 
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_ 9. These entries are not subject to the commutation provisions of 
the homestead law,.and on the determination by the Secretary of the. 
Interior that the proposed irrigation project is practicable, the entries. - 
hitherto made and not conforming to an established farm unit, may 
be reduced in area to the limit representing the acreage which, in 
the opinion of the Secretary, may be reasonably required for the sup- 
port of a family upon the lands in question, and ihe lands within a 
- project are platted to farm units representing such areas.. The farm ~ 
units may be.as small as 10 acres where the lands are suitable for 
fruit raising, etc., but on most projects, so far, they have been fixed 
at from 40 to 80 acres each. ‘These areas are announced on farm unit- 
plats, and public notice stating the amount of the charges and other 


etails concerning payment is issued by the Secretary of the Interior. _ 


Until this public notice is issued it will: be impossible in most respects. 
to give definite information as to any alate tract or as to the: 
details intended to be covered by suc 

receivers will, upon inquiry, give all general information relative to. 
the public lands included im reclamation projects, and will keep the: 
project managers of the Reclamation Service fully informed, by cor- 


respondence, as to conditions affecting the same. 


WITHDRAWALS AND RESTORATIONS. 


10. The withdrawal of these’lands at first is principally for the pur- 
pose of making surveys and irrigation investigations in order to deter- 
- maine the feasibility of the plans of irrigation and reclamation pro- 
posed. Only a portion of the lands will be wrigated even if the 
project is feasible, but it will be impossible to decide in advance of. 
careful examination what lands may be watered, if any, and the 
mere fact that surveys are in progress is no indication whatever that 
the works will be built. It can not be determined how much water 
there may be available, or what lands can be covered, or whether the 
cost will be too great to justify the undertaking until the surveys and | 
the irrigation investigations have been completed. a 

11. There are two classes of withdrawals authorized by the act: One 
commonly known as ‘‘ Withdrawals under the first form,” which em- 


notice; but registers and 


braces lands that may possible be needed in the construction and _ 


maintenance of irrigation works, and the other commonly known as 
‘Withdrawals under the second form,’ which embraces lands not 
supposed to be needed in-the actual construction and maintenance of 
irrigation works, but which may possibly be irrigated from such works. 
12. After lands have been withdrawn. under the first form they can 
not be entered, selected, or located m any. manner so long as they 
remain so withdrawn, and all applications for such entries, selections, 
or locations should be rejected and denied, regardless of-whether they . 


were presented before or after the date of such withdrawal. (See  —s— 


John J. Maney, 35 L. D., 250.) | ee eee 
13. Lands withdrawn under the second form and becoming subject. 
to entry in the manner provided by the acts of June 25, 1910, and 
February 18, 1911, can be entered only under the homestead laws and 
subject to the provisions, limitations, charges, terms, and conditions of 
the reclamation law, and all applications to make selections, locations, 
or entries of any other kind on such lands should be rejected, regard- 
less of whether they are presented before or after the lands are with- 


~ 


_-. nated thereon are irrigable, the 
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drawn, except that where settlement rights were acquired prior to the — 
withdrawal and have been diligently prosecuted and the homestead 
_ law complied with, the settler will be entitled to make and complete his 
entry as if it had been made before the withdrawal. (See Wm. Boyle, .- 
388 L. D., 603.) No person will be permitted to gain or exercise any ~ 
right whatever under any settlement or occupation begun after with- 
drawal of the land from settlement and entry until the land becomes 
subject to settlement and entry under the provisions of the acts of 
June 25, 1910, and February 18, 1911, or 1s restored.to the public 
domain. 7 i | es Us 
14. Withdrawals made under either of these forms do not defeat or 
adversely affect any valid entry, location, or selection which segre- 


gated and withheld the lands embraced therein from other forms of 


appropriation at the date of such withdrawal; and all entries, selec- 
tions, or locations of that character should be permitted to proceed to 
patent or certification upon due proof of compliance with the law in — 
the same manner and to the same extent to which they would have 
proceeded had such withdrawal not been made,-except as to lands 
needed for construction purposes. Alllands, however, taken up under 
any of the. land laws of the United States subsequent to October 2, 
1888, are subject to right of way for ditches or canals constructed by 
authority of the United States act of August 30, 1890, 26 Stat., 391; 
circular approved by department July 25, 1903.) All entries made 
upon the lands referred to.are subject to the following proviso of the 
act cited: = ey ee 

That in all patents for lands hereafter taken up under any of the land laws of the ~ 
' United States or on entries or claims validated by this act west of the one hundred h 
meridian it shall be expressed:that there is reserved from lands in said patent described 
- a of way thereon for ditches or canals constructed by the authority of the United 

ey | i cera 


15. Should a homestead entry embrace land that is needed in whole 
or in part for purposes contemplated by said proviso in the act of 
August 30, 1890, the land would be taken for such purpose,’and the 
entryman would have no claim against the United States for the same. 

16. All withdrawals become effective on the date upon which they 
are. ordered by the Secretary of the Interior, and all orders for resto- | 
rations on the date they ‘are received in the local land office unless’ 
ae specified in the order. (George B. Pratt et al., 38 L. D., 
146. | | - | a : 
17..Upon the cancellation of a homestead entry covering lands 
embraced within a withdrawal under the reclamation act such with-— 
drawal becomes effective as to such lands without further order. 
(See Cornelius J. MacNamara, 33 L. D., 520.) feces Oo 
_ 18. Where the Secretary of the Interior by the approval of farm- 
unit plats has determined, or may determine, that the lands desig- 

thing of such plats in the General 
Land Office and in the local land offices is to be regarded as equiva- 
lent to an order withdrawing such lands under the second form, and 
as an order changing to the second form any withdrawals of the first 
form then effective as to any such tracts. This apphes to all areas 
shown. on the farm-unit plats as subject to entry under the provisions 
of the reclamation law or as subject to the filing of water-right appli- 
cations. Upon receipt of such plats appropriate notations of the 
change of form of withdrawal are to be made im accordance therewith 
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ces. ros ‘ ' 


_.19. In the event any lands embraced in any entry on which final ° 
proof has not been offered, or in any unapproved or uncertified selec- 
tion, are needed in the construction and maintenance of any irrigation 
works (other than for right of way for ditches or canals reserved 
under act of Aug. 30, 1890) under the reclamation law, the Govern- | 
ment may cancel such entry or selection and appropriate the lands _ 
_ embraced therem.to such use, after paying the value of the improve- 
_ ments thereon and the enhanced value of such lands caused by such 


improvements. i a | 
20. Uncompleted claims to lands withdrawn under the provisions 
of the reclamation. law and determined to be needed for construction 


_ of irrigation works in connection with a project that has been found 


practicable should not be allowed to be perfected, but should remain | 


In the same status as existed at the time the determination was made; 
and the rights of the claimants adjusted upon the basis of that status; | 
(Opinion of Asst. Atty. General, 34 L.D., 421.) © | |. 

21. Where the owners of the improvements mentioned in paragraph 
19 shall fail to agree with the representative of the Government as to — 
the amount to be paid therefor, the same shall be acquired by con- 
demnation proceedings under judicial process, as provided by section 
7 of the reclamation act. . ? 7 a 
| 22. Inasmuch as every entry made under the reclamation law is 
subject to conformation to an established farm unit, improvements 
placed. upon the different subdivisions by the entryman prior to such 
conformation are at his risk. (Jerome M. Higman, 37 L. D., 718.) 
They should be confined to one legal subdivision until the entry is con- 
formed. eIn readjusting such an entry the secretary is not required 
to confine the farm unit to the lunits of the entry, but may combine. 
any legal subdivision thereof with a contiguous tract lying outside of. 
the entry so as to equalize in value the several farm units. (Idem.) 
The act of June 27, 1906, supra, authorizes the Secretary of the 
Interior to fix a lesser area than 40 acres as a farm unit when, “‘by 
reason of market conditions and special fitness of the soil and climate 
for the growth of fruit and garden produce, a lesser area than forty 
acres may be sufficient for the support of a family” or when necessary ~ 
‘fin order to provide for practical and economical urigation.”’ | 


ADDITIONAL ENTRIES. 


_ 23. A person who has made homestead entry for any area within 
. areclamation project can not make an additional homestead entry for 
lands outside of a project, nor for lands within. a project except as. 
provided in the following paragraph. One who has made homestead © 
entry for less than one hundred and sixty acres outside of a reclama- - 
tion project is disqualified from making an additional entry within 
a reclamation project, as every entry within a project is cither made 
for or is subject to conformation to a farm unit, which ts the equivalent 
of a homestead entry of one hundred and sixty acres of land outside 
_ of a reclamation project. i p ae 
24: Where, however, the first or original homestead entry was 
made subject to the restrictions and conditions of the reclamation 
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act, any entry additional thereto would-be likewise subject to the 
same restrictions and conditions, and in such cases additional entries 
may be allowed within reclamation projects under acts authorizing 
additional entries, except where farm units have been established, 
prior to the filing of the applications. Both entries so allowed are 
subject to the same adjustment to one farm unit as if the entire tract 
had been included in the first entry. (Henry W. Williamson, 38 

L. D,, 233.) — see | | po ue ee 2 
an CONTESTS. | 


25. An entry embracing lands included within a first or second form 

- reclamation withdrawal, whether such entry was made before or after’ 
the date of such withdrawal, may be contested and canceled because . 

of entryman’s failure to comply with the law or for any other sufficient 
reason, and any contestant, who secures the cancellation of such antry ° 
and pays the land office fees occasioned by his contest will be awarded | 
a preferred right of making entry. Should the land embraced in the © 
contested entry be within a first-form withdrawal at time of success- 
_ ful termination of the contest the preferred right may prove futile,’ 
- for it can not be exercised as long.as the land remains so withdrawn; 
- should it be within a second-form withdrawal, however, the contestant — 

may make entry under the terms of the reclamation law, and should it | 
at that time be released from all forms of withdrawal, he may enter as 
in other cases made.and provided. No contest can be allowed, how- 
ever, against any qualified entryman who, prior to June 25, 1910, made. 
bona fide entry upon lands proposed to be irrigated and who estab- 
lished residence in good faith upon the lands. entered by him, for. 
failure to maintain residence or to make ap Veen upon. his 
land prior to the time when water is available for its irrigation. 
Successful contestants against entries in second-form reclamation 
withdrawals can not be allowed to exercise preference right. of entry 
prior to the time when the Secretary shall have established the unit 
of. acreage, fixed’ the water charges, and the date when water can be 
applied and made public announcement of the same. It should be the 
-duty, however, of such contestant to keep the local officers advised 
respecting his residence to which notice may be sent him of his pref- 


erence right of entry in event of successful contest, anda notice mailed _ 


- to his address, shown by the records of the local land office at the 
~ time of the mailing of the notice of preference right, will be held | 
. to meet the requirements of the act of May 14, 1880 (21 Stat., 140). 
See paragraph 73, 7 deus. toca oe oe 
-. 26, When any entry for lands embraced within a; first or second 
form reclamation withdrawal is canceled for any reason, such lands | 
become subject immediately to such withdrawal.’ Such lands under 
first-form withdrawal can not therefore, so long as they remain so 
-withdrawn, be entered or otherwise appropriated, either by a suc- 
‘cessful contestant or any other person; but any contestant who 
gains a preference right to enter any such first-form withdrawn. 
lands may exercise that.right at any time within 30 days from 
notice that the lands involved have been restored to the public 


domain or the withdrawal changed to second form. Such lands _ 


“withdrawn. under second-form withdrawal may be entered under’ | 
‘the reclamation act when subject te entry by reason of public notice 
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having been issued as in these regulations provided, and a contestant 


in such case will be allowed 30 days preference right to make entry. 
(As amended Mar. 1, 1913.) | | Z 


27. Under these regulations the filing of contests will be allowed - 


_ against homestead entries made subject to the reclamation law in the 
following cases: , eet 8 ee a | 
(a) Where the entry was made on or after June 25, 1910: 


__(b) Where the entry was made prior to June 25, 1910, and it is . 
. alleged that the entryman failed to establish residence in good faith _ 


upon. the lands entered: by him. 


(c) Where the entry was made prior to June 25, 1910, and a period 


of 90 days has elapsed since the issuance of public notice under sec- 
tion 4 of the reclamation act of June 17, 1902 (82 Stat., 388), fixing 
the date when water will be available for irrigation of the land. 

(d) Where the entry was made prior to June 25,1910, for any 


causes Other than ‘‘failure to maintain residence or make improve-.__ 


,mments upon. the land prior to the time when water is available.” — 
«LEAVE OF ABSENCE. 


- 28. When. homestead entrymen ‘within irrigation projects file in 
the local land office applications for leave of absence under the pro- 
visions of the act of June 25, 1910, the register and receiver will make 
proper notation of the same on their records and, at once, by special 
letter, forward: the application, together with. their, recommendation 
thereon, to the General Land Office for action. a, ee we 
29. These applications for leave of absence should be in the form 


of an affidavit, duly corroborated by two witnesses, contain a specific | 


description of the land, show. the good faith of the applicant, and set 


forth in. detail the character, the extent, and the approximate value 


of the improvements placed on the lands, which must be such as to 
satisfy the requirement of the law that the entryman has made sub- 


stantial Improvements, and the applicant must show, as a matter of - 
_ fact, that water is not available for the irrigation thereof.. The state-_ 


ment regarding the availability of water for irrigation must be corrobo- 
rated: by certificate of the project manager, to be filed with the appli- 


- gation for leave. ne | 
30. When sufficient showing is made in cases coming within the — 
provisions of the law, leave of absence will be granted until such | 


time as water for irrigation is turned into the main irrigation canals 
from which the land is to be irrigated or, in the event that the project 
is abandoned. by the Government, until’ the date of notice of such 
abandonment and the restoration to the public domain of the lands 
embraced m. the entry. | as 


81. Attention is directed to the provision that ‘‘the period of actual 


absence shall not be deducted from.the full time of residence required 


by law.” The effect of the granting of leave of absence under this act 


is to protect the entry from contest for abandonment, and by the nec- 


essary implication.of the act the period within which the entryman is | 


required to submit final proof will be extended and the entry will not 
be subject. to cancellation for failure to submit proof until the expira- 


tion of the period allowed in which:to submit final proof, exclusive of — | 


the period for which leave of absence may be granted. | 


the actual cost will be returne 
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_. 82. Under the provisions of the act of June 23, 1910 (86 Stat.,. 
592), persons who have made or may make homestead entries subject, 
to the reclamation law may assign>their entries in their entirety at. 
any time after filing in the local land office satisfactory proof of the 
residence, improvements, and cultivation required’ by the ordinary 
provisions of the homestead law. The act also provides for the assign- 
ment of homestead entries in part, but such assignments,.if made 
. prior to the establishment of farm units, must be made in strict. ac—_ 
- cordance with the legal subdivisions of the public survey, and if made 
- after such units are established must conform thereto, except as. 
hereinafter provided. (See pars. 34 and 38.) A: 3 | 
33. In cases where the entry mvolves two or more farm units, the 
entryman may file an election as to which farm unit he will retain, 
and he may assign and transfer to a qualified assignee any farm unit © 
or farm units entirely embraced within the original entry. -He may 
also ae bee of farm’ units:included in his entry, provided the” 
assignee has an entry covering or obtaims an assignment of the re- 
mainder of such unit. If an election by the entryman to conform 
to a farm unit be filed and no assignment made of the remainder of 
the entry, the entry will be conformed to the farm unit selected for 
retention and canceled as to the remainder. : 7 | . 
~ 84. Where it is desired to assign a part of an established farm 
unit, an application for the amendment and subdivision of such unit. 
should be filed with the project manager. The-assignment, with 
accompanying affidavit of the assignee and supplemental water-right. 
application, must also be filed with the project. manager for le 
consideration. | ee 7 aos 
35. Ifa survey shall be found necessary to determine the boundaries. 
~ of the subdivision of any such farm unit, or the division of the irrigable. — 
area, a deposit equal to the estimated cost of such survey must be 
made with the special fiscal agent, Reclamation Service, on the 
project by or on behalf of the parties concerned. Any excess over 
e to the depositor or depositors after 
completion of the survey and they will also be required to make good 
any deficiency in their deposit. nh, he 
_ 86. When the plats describing the amended farm units are approved. 
by the project manager, he will forward copy of the amendatory nee : 
- in duplicate, together with the assignment and accompanying affidavit. 
and a certificate that water-right application has been ‘filed, to the 
local land office, where the amendatory plat will be treated as an 
official amendment of the farm-unit plat, and one copy will be for- 
warded by the local land officers to the General Land Office, together 
with the assignment and accompanying affidavit. A copy of the 
amendatory plat should also be at once forwarded by the project 
manager to the Director’s office at Washington, D. C., to be formally 
approved in the usual manner by authority of the Secretary. — — . 


~ 37. No assignment of any portion of any farm unit will be accepted .__ 


_ by the Commissioner of the General Land Office or recognized as 
modifying any approved. water-nght ne lication or releasing any 
part of the farm unit as originally estabh 


hed from any portion of = 


~ 
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the charges announced against it until after the filing in the local. 
- and office of evidence of the qualifications of the assignee, and that 
a water-right application therefor has been accepted by the project 
manager. | SS P34 | | oe 
| 38. Assignments under this act are expressly made “subject. to. 
the limitations, charges, terms, and conditions. of the reclamation 
act,’’? and masmuch as the law limits the right of entry to one farm 
‘unit and forbids the holding of more than one farm unit prior to. 
payment of all building and betterment charges, each assignor must 
present a showing in the form of an affidavit to the effect that the 
assionment is an absolute sale, divesting him of all interest in the 
premises assigned, and each assignee must present a showing in the 
orm of an affidavit, duly corroborated, that he does not own or 
hold and is not claimmg any other farm unit or entry under the 
reclamation law upon which all installments of building and better- 
ment charges have not been paid in full and has no other existing 
water-right applications covering an area of land which, added to 
that taken by assignment, will exceed 160 acres, or the maximum 
limit of area fixed by the Secretary of the Interior. A person whose 
‘husband or wife is claiming any farm unit or entry under the recla- 
anation law will not be allowed-to take an assignment under the act 
of June 23, 1910 (86 Stat., 592). The affidavits above described 
should be in the following form, inserting the proper names and 
descriptions in the places indicated: | a = 


- AFFIDAVIT OF ASSIGNOR. 











That - , of —__.,. , being duly sworn, deposes and says that his or her assignment 

‘ander the act.of June 23, 1910 (36 Stat., 592), of farm unit , or the ‘of section — , township 

—-, range ————, meridian, is a bona fide and absolute sale of all his or her interest in and to 

‘the land and rights therein described and that the assignee takes and holds same, as far as affiant is con- 

cermed, absolutely and free from any claim, interest, or demand on the part of the affiant other than 
{if mortgaged, so-state) — : 4 an? 


























’ AFYIDAVIT OF ASSIGNEE. ~ 



































That —— e , of ——, ~—, being duly sworn, deposes and says that he is the assignee of 
under the act of June 23, 1910 (36 Stat., 592), for farm unit — or the , Section , township 
——, Tan ge - ~ meridian, and that he isa duly qualified assignee for the reason that he does not 


own or hold and is not now claiming any other farm unit or entry under the reclamation aet of June 17 
1902 (32 Stat., 388), or acts amendatory thereof or supplemental thereto, upon which payment im full ofa 
installments of building and betterment charges have not been made, and that the water right thus. 
applied for, together with other water rights held by him or her under the reclamatian law, do not exceed 
160 acres of irrigable land, and that this assignment is accepted subject to any -unsatisfied mortgage 
against the lands or any part thereof duly filed and recorded in the local land office; that neither he nor 
his wife, nor she or her husband, is now holding or claiming any other farm unit or entry under. the 
reclamation law upon which all installments of building and betterment charges have not been paid: 


and that he has no agreement or understanding by which any interest therein will inure to the benefit 


of another. Affiant further says that he has acquired the entire interest of the assignor in the tract 
assigned and does not hold same as trustee or in any otber manner for or on behalf of the-assignor. CAS 


. amended Sept. 6, 1913.) 


39. Assignments made and filed in accordance with these regula- 
tions must be noted on the local land office record and at once for- 
warded to the General Land Office for immediate consideration, and, if 
approved, the assignees in each case will at the proper time make pay- 
ment of the water-right charges and submit proof of reclamation as 
‘would the original entryman, and,.after proof of full compliance with. 
the law, may receive a patent for the land. a a 


_f 


8T4 DECISIONS RELATING TO THE PUBLIC LANDS. 
MORTGAGES. 


40. Mortgagees of lands embraced in homestead or -desert-land 
entries within reclamation projects may file in the local land office 
for the district in which the land is located a notice of such mort- 
gage interest and shall thereupon become entitled to receive and be 
iven the same notice of any contest or other proceedings thereafter 

ad affecting the entry as is required to be given the entryman in 
.. connection with such proceedings, and a like notice of mortgage 
interest may. be filed oat the project manager in case of any lands for — 

_ which water-right application has been made and accepted under 
the provisions of the act of June 17, 1902 (32 Stat., 388), including 
homestead entries, desert-land entries, and lands in private owner- 
ship; and thereupon the mortgagee shall receive copy of all notices. 
of default in payment upon the corresponding water-right. applica- 
tion and shall be permitted to make payment of the amount so in 
default within 60 days from the date of such notice. Any payment: 
so made shall*inure to the benefit of such water-right application. 


(As amended July 11, 1913.) 3 fee | 
~ 41, Everysuch notice of mortgage interest filed as provided in pre= 
ceding paragraph must be forthwith noted upon the records of the 
project manager and of the local land office, and be promptly reported 
to the Director of the Reclamation Service and to the General Land 
Office, where like notation will be made. Relinquishment of a home- 
stead entry, or part thereof, within a reclamation project, upon which 
final proof has been submitted, where the records show the land to 
have en mortgaged, will not be accepted or noted, unless the mort- 
gagee joins therein; nor will an assignment of such an entry, or part 
thereof, under the act of June 23, 1910 (86 Stat., 592), be recognized 
or permitted unless the assignment specifically refers to such mortgage 
and is made and accepted subject thereto. (As amended July 11, 
1913.) 7 : 
42. If such mortgagee buys in the land at foreclosure sale, no steps 
will be taken to cancel the water-right application -on account of 
failure of the applicant to maintain residence upon or in the neigh- 
borhood of the land until one year after the end of the statutory 
period of redemption, if there be such statutory period; if not, until 
one year after the foreclosure sale; nor onaccount of the holdings by 
the same mortgagee of lands in excess of 160 acres or of the limit. 
er single ownership of private lands as fixed by the Secretary. of the - 
Tnterion for which a water right may be purchased until two years 
after such foreclosure purchase, provided that all charges in connec- 
_ tion with the water-right application that may be due at the time 
_ of foreclosure sale and all such charges that may become due during 
the period when the land is held under ‘the ‘terms hereof shall be 
promptly paid by or on behalf of the mortgagee; and also that within 
such period of one year an acceptable water-right application for such 
land be filed by a qualified person, who, upon eo orgs satisfactory 
evidence of transfer of title, shall receive a credit equal.to all pay- _ 
ments theretofore made on-account of the water-right charges for | 
said land. To secure the benefits of this order the mortgagee pur- 
chasing land at foreclosure sale hereunder must give notice thereof 
- to the register of the local land office and’to the engineer in charge 


-_ 
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of | 2 project within sixty days thereafter. (As amended J une 12, 
| | CANCELLATION. _ 


43, All homestead and desert-land entrymen holding land under 
the reclamation law must, in addition to paying the water-right 
charges, reclaim at least one-half of the total irrigable area in their 
entries as finally adjusted for agricultural purposes. Homestead’ 
entrymen must reside upon, cultivate, and improve. the lands 
_ embraced in their entries for not less than the period required by the 
homestead laws. Desert-land entrymen must comply with the pro- — 
visions of the desert-land laws as amended by the reclamation jaw 
Failure to make any two payments when due,-or to reclaim the land as 
above indicated, or any failure to comply with the requirements of 
the homestead or desert-land laws, as the case may be, and the recla- 
mation law, as to residence, cultivation, and improvement, will render — 
the entry subject to cancellation and the money paid subject to for- 


_ feiture, whether water-right application has been made or not. — 
_ Failure to make any two payments of the installments of water-right . 


charges when due renders such entries subject .to cancellation; and 
upon receipt of a statement from the Director of the Reclamation 
Service that two of such payments remain due and unpaid, after 
proper service upon the entryman and upon the mortgagee, if- any 
such there be of record, of the notice required by paragraph 101 of this - 
circular, the date and manner of service being stated, the entry will, 
without further notice, be canceled by the Commissioner of the 
Géneral Land Office. (As amended July 11, 1913.) “ye aah, ge 


' WIDOWS AND HEIRS OF ENTRYMEN. 


_ .44, The widows or heirs of persons who make entries under the 

reclamation law will not be required both to reside upon and culti- 
vate the lands covered by the entry of the persons from whom they 
inherit, but they must reclaim at least one-half of the total irrigable 
area of the entry for agricultural purposes, as required by the reclama- 
tion law, and make payment of all unpaid charges when due. - 
' 45. Upon the death of a homesteader having an entry within an 
irrigation project, leaving no widow and only minor heirs, his right 
may, under section 2292, Revised Statutes, be sold for the benefit of 
such heirs. (See heirs of Frederick C. De Long, 36 L. D., 332.)- If 


. In such case the land has been divided into farm units, the purchaser 


takes title to the particular unit to which the entry has been limited, | 
but if subdivision has not been made he will be required to conform 


the entry to one farm unit in the same manner as an original entry- 


man by amending the former entry, relinquishing to the United States 
or assigning to a duly qualified assignee the lands embraced in the 
entry in excess of the farm unit he elects to retain. The purchaser . 


and ‘his assignees take subject to the payment of the water-right 


charges authorized by the reclamation law and regulations there- _ 

under and must reclaim one-half the irrigable area, as required by - 

_ said law, but are not required otherwise to comply with the home- 
stead law. = 2 2 a fi featge = SY 
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46. Registers and receivers are directed to furnish chiefs of field 
divisions with copies of notices of application to make proof on all 
homestead and desert-land entries covering land withdrawn under the 
reclamation law, whether the entry was made before or after the’ 
_ withdrawal, noting on each ga the particular reclamation - 
project wherein the land lies. en the notice involves any lands 
withdrawn under the first-form - withdrawal authorized by the 
reclamation law, they will indorse on the back of the notice mailed 
to the chief of field division: ‘‘For report by indorsement hereon 
as to whether the described lands or any of them are needed -for 
~ construction purposes.’’ In all cases, as soon as such notice is 
_ received by the chief of field division, he will refer the same to the 

project manager, who will make report by mdorsement on the 
notice as to whether the lands are needed for construction purposes 
and as to any other matters. that he may be instructed to report 
on by special instructions. This notice should be returned by 
the project manager to the chief of field division in sufficient time ~ 
to enable that ottcer to return the same to the local land office 
prior to the date fixed for proof. = 2 : 

-. 47, If the lands covered by the final proof notice were entered. 
- prior to withdrawal for reclamation purposes and, the project manager 
reports that they are not needed for construction purposes, and 
are not covered by water-right application, final certificate will | 
be issued upon submission of final proof as on entries not subject 
‘to .the reclamation law. In all cases where the project manager 
reports that the lands are needed for construction purposes, the — 
register and receiver. will forward the proof, if found to be regular, 
to the General Land Office without issuance of final certificate. 
In ‘all cases where the entry was made after withdrawal of the land 
for reclamation purposes, whether or not they are needed for con- 
struction purposes, the register and receiver will forward the proof, 
if found to be regular, to the General Land Office, without issuance 
_of final certificate,-unless there has been submitted a final affidavit, 
duly corroborated by two witnesses and approved by the project 
manager, showing compliance with the reclamation act as to.pay- 
ment of ali charges due to date, and reclamation of one-half of the 
irrigable area in the entry, as provided for in paragraph 55. If — 
such affidavit showing reclamation and payment of charges is filed, 
and the final proof of compliance with the ordinary provisions of | 
the homestead law as to residence, improvements, and cultivation 
is found, on examination by. the local land officers, to be sufficient, 
- they will issue final certificate on the case as hereinafter provided. 
48. If any final proof offered under this law be irregular or insuff- 
elent, the register and receiver will reject it and allow the entryman 


_. the usual right of appeal, and if the General Land Office finds any 


proof forwarded to be insufficient or defective in any respect, whether 
or not final certificate has issued on the same, the final proof or 
- certificate may be held for rejection or cancellation and the entry- 
man will be notified of that fact, or-he may be given an opportunity 
to cure the defect or to present acceptable proof. 7 | 
49. The registers and receivers are directed to notify, in writing, 
every person who makes final proof on a homestead entry, which is | 


DECISIONS RELATING TO THE PUBLIC LANDS. BT 


subject to -the-limitations and- conditions of the reclamation law, 
embracing land included in an approved farm unit plat, where 
the entry does not conform to an saiabliched farm unit. and conforma- 
tion notice has not already been issued, that thirty days from notice 
is allowed the entryman to elect the farm unit he desires to retain, 
and to file an assignment of the remainder of his entry under the 
act of June 23, 1910 (36 Stat., 592), m default of which the entry © 
will be conformed by the General Land Office, and cancelled as 
to the portion not assigned. — On fee | 
50. AN persons who make entry of lands within the irigable 
area of any project commenced or contemplated under the reclama- 
tion law eal be required to comply fully with the homestead law 
as to residence, cultivation, and improvement of the lands, except. 
that where-entries were made prior to the issuance of public notice 
announcing the availability of water for the irrigation of the land 
and prior to. June 25, 1910, in which case under the departmental 
decision in the case of Ex parte J. H. Haynes (40 L. D., 291) and 
_ under the provisions of the act of April 30, 1912 (87 Stat., 105), the 
submission of final proof is not required within the period durmg 
which proof must be submitted under the ordinary provisions of . 
the homestead. law. . ae er ear a ks 
51. Soldiers and sailors of the War of the Rebellion, the Spanish- 
American War, or the Philippine msurrection, and their widows and 
minor orphan children who are entitled to claim credit for the period. 
of the soldier’s or sailor’s service under the homestead laws will be 
- allowed to claim credit in connection with entries made under the 
reclamation law, but will not be entitled to receive final certificate 
or patent until the water-right charges due have been paid and the 
requirements as to reclamation have been met. _ oo 
52. “Homesteaders who have resided on, cultivated, and improved 
their lands for the time required by the homestead law, and have 
submitted proof, which has been found satisfactory thereunder by 
the General Land Office, but who are unable to furnish proof of 
reclamation because water has not been furnished to the lands or 
farm units have not been established, will be excused from further 
residence on their lands and will be given a-notice reciting that. 
- further residence is not required, but that final certificate and patent 
will not issue until proof of reclamation of one-half of the wrigable 
area of the entry, as finally adjusted to an approved farm unit, 
and payment of all charges due under the public notices and orders: 
issued in pursuance of the reclamation law. a 
- 583. The act of August 9, 1912 (87 Stat., 265), expressly requires . - 
reclamation of one-half of the irrigable area of the entry as finally 


-adjusted.before final certificate and patents may issue thereunder, _ 


and, therefore, the act does not authorize the issuance of final cer- | 
tificate on homestead entries made subject to the reclamation law, | 
prior to the establishment by the Secretary of the Interior of farm | 
units, and the conformation of the entry to an_ approved unit, for 
the reason that prior to that time the entry is still subject to adjust- 
ment in area, and it can not be determmed what area must be ulti- 

- mately reclaimed under the provisions of the act. — ae 
' 54. Upon the tendering to registers and receivers of homestead 
proof on entries subject to the reclamation law, they will accept 
- only the testimony fees for “reducing testimony to writing and 


= 
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examining and approving testimony,” and will not accept final com- 
missions payable under such entries until proof is received of com-. 


pliance with the requirements of the reclamation law as toreclamation _ 


and payment of the charges which have become due. oe 
_ 55. Homestead and desert-land entrymen, in making proof of com- 
plance with the reclamation law as to reclamation of one-half of the 
wrigable area and payment of reclamation charges due, must submit. 
an affidavit, duly corroborated by two witnesses, in duplicate, to the: 
project manager showing these facts. Thereupon it shall be the duty 
of the project manager to verify the statement as to payment and. 
also make such examination of the land as will enableé hen to deter- 
mine whether reclamation as required by law and the regulations 
has been made. If he finds that the statement as to payment be 
correct he will so certify, which certificate will also show the date 
on which the next payment is due; but if ‘he finds that all payments. 
have not been made as required he will advise the entryman thereof, 
requiring him to pay the amounts found to be unpaid and due, with. 
a right- of-appeal in the entryman from such requirement to the - 
Director of the Reclamation Service and ultimately to the Secretary 
of the Interior. Should he find that reclamation has been accom- 
plished he will so certify, but if he finds that reclamation has not, 
been accomplished as required he will forward the proofs to the 
register and receiver of the land district in which the land is situate, 
with his report or findings thereon, and such officers will thereupon. 
in turn transmit the showing to the General Land Office for its 
action. Ii the proof be rejected by the Commissioner of the General 
Land Office, appeal will lie to the Secretary of the Interior as in 
‘other cases provided, it being the purpose to issue final certificate 
upon any such entry only after a final determination that all water 
charges due on account thereof have been paid and that reclama- 
tion has been accomplished as required by the reclamation law. 
Where prior to issuance of public notice water has been furnished. 
on a water-rental basis to reclamation entrymen or others, and by 
means whereof reclamation sufficient to obtain patent or water-right 
certificate under the act of August 9, 1912, has been accomplished 
and satisfactory proof made, water-right applications:may be received 
from such entrymen or others desiring to obtain patent or water- 
right certificate under that act upon the form of application ap- 
proved by the department, modified so as to’refer to the irrigable 
acreage and the charge per acre as thereafter announced by the 
- Secretary.- In such cases reclamation homestead entries must be 
conformed to farm units as established by the Secretary of the © 
Interior. If not theretofore created, farm units may be established 
upon application. (As amended Mar. 1 and 3,1913). * "4 
56. To establish compliance with the clause of the reclamation law 
that requires reclamation of at least one-half of the irrigable area of 


an entry made subject to the provisions of that law, the land must —_ 


have been cleared of sagebrush or other incumbrance and leveled, 
sufficient laterals constructed to provide for the trigation of the 
Se hes area, the land ie In proper condition and watered and — 
cultivated, and the growth of at least one satisfactory crop secured 

thereon; but the securing of an actual and satisfactory growth of 
orchard trees shall likewise be regarded as satisfactory reclamation. 
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57. Upon receipt of proof of reclamation and payment of water- 
right charges as provided in the acts of August.9, 1912, and August 


- . 26, 1912, in case of homestead entries under the reclamation law, on’ - 


ceded Indian lands entered under the reclamation act, and in case 
of desert-land entries within the exterior limits of. any land with- 
drawal or irrigation project under the reclamation act, if final proof . 
of compliance with the homestead or desert land law, as the case may 
_ be, has been previously submitted and has been accepted by the 
- Commissioneér of the General Land Office, or if such final proof is sub- 
mitted at the time of the receipt a ae of reclamation and payment 
of charges, and is found to be sufficient as to residence, improve- 
ment, and cuitivation upon examination by the local land officers, . 
the register and receiver will issue final certificate on the entry, pro- 
ceeding: in the usual manner, and forward the-same with the proof of 
reclamation and payments to the General Land Office. The final 
certificate so issued, must be stamped by the local land officers across — 
_ the face of each certificate when issued as follows: ‘‘Subject to lien, 
under section 2, act. of August 9, 1912 (87 Stat., 265).”” Upon receipt 
of such case in the General Land Office, if found to be regular, it--will 
be approved for patent under said act of August 9, 1912, or August 
26, 1912, and patent issued reserving the hen as in said acts provided: 
(As amended July 12, 1913.) . ae ee NO 
58. Upon receipt of proof of reclamation and payment of water- 
right charges, as provided in the act of August 9, 1912, in the case 
of homestead entries, other than those under the reclamation act, ° 
where a water-right application has been filed by the entryman, and 
the register and receiver have been notified by the project manager 
of the acceptance of such application, if final proof has-been accepted 
on the entry by the Commissioner of the General Land Office, or 
~ final proof is submitted at the time of the receipt of such reclama- 
tion proof and is found to be sufficient on examination by the local 
land officers, the register and receiver will issue final certificate of 
compliance with the homestead law, proceeding in the ‘usual manner, . 
-and forward such final certificate, with proof of reclamation, to the 
General Land Office. When thé case is received in the General Land - 


__ Office and is found to be regular, it will:be approved for patent and | 


final water-right certificate will be issued by the project manager, 
reserving a lien to the Government and its successor for the charges. 
— due or to become due. (As amended September 3, 1913.) _ ~.  S 
59. Final water-right certificates.are not required for and ‘will not 


be issued for (a) lands entered under the reclamation act; (6) desert- 


land entries for which water-right application has been made; -(e) 
entries of ceded Indian lands, whether patents for such lands are. . 


issued under acts of August 9, 1912, or otherwise, but. patent in each 


of such cases carries with it the water right to which the lands pat-. 
ented are entitled. In all other cases, that is, in cases of lands in — 
private ownership, and in cases of. homesteads where entry was — 
made prior to the reclamation withdrawal, final water-right certifi- - 
cate will issue as herein provided: (As amended July 12,1913.))—* 
60. In case of lands.in private ownership and homestead entries. 
made prior to reclamation withdrawal, reclamation is required to be 
shown of one-half of the irrigable area in each instance before any 
final water-right certificate is issued tpon a water-right application 
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made for such lands under the reclamation law... Further,. before 
issuance of such a certificate under the act of August 9, 1912 (87. 
Stat., 265), on account of any lands so held, evidence must be filed 
satisfactorily showing that the applicant for water right .has an 
unencumbered title to the land, or, where encumbered, the consent 
of the encumbrancers must be furnished in such form that the lien 
to be given the Government to secure the deferred payments on 
account of the water right shall, as ear eae by the law, .con- 
stitute a prior lien upon the land. Upon the filing of such proofs | 
with the project manager and. the payment of all reclamation charges 
then due, he will issue a water-right certificate to the applicant which . 
. shall expressly reserve to the United States a prior lien on the land 
- upon which a water right is certified, together with all water rights © 
appurtenant. or belonging thereto, superior to all other liens, claims, 
or demands whatsoever, to secure the payment of all sums ‘due,.or 
to become due, to the United States or its successors. The project 
manager will forward all papers, including a copy of the certificate, 
to the Director of the Reclamation Service. (As amended, July 12, 
1913.) | | : 

. 61..The Director of the Reclamation Service will, upon the full 
payment of all building and betterment charges by any water user, © 
“issue certificate of the full payment of such charges releasing the lien 
therefor reserved.in the final water-right certificate or patent under 
the act of August 9, 1912 (87 Stat., 265). (As amended July 12, 
1913.) | | , | A 
“2 a : | . WATER RIGHTS. 


- 62. In pursuance of the authority contained in the act of August 9, 
1912 (37 Stat., 265), a special fiscal agent of the Reclamation Service 
has been designated to receive payment of the building and betterment: 
charges and the charges for operation and maintenance payable on 
account of the lands within each project. All administrative matters 
_ regarding the filmg of original water-right applications and all actions 
regarding water-right applications heretofore filed which have been — 
carried on by the registers and receivers of the local land offices shall * 
hereafter be carried on by the officer of the Reclamation Service in - 
_ charge of the project, herein designated as project manager. Appeals — 
from his action may be taken in accordance with rules promulgated by 
the Director of the Reclamation Service approved by the Secretary of 
_ the Interior to whom appeal may be ultimately taken. i 
63. Notice of all action in the local land office or in the General Land 
Office regarding any entry for which water-right application has been 
made, or may be made, whether subject to the reclamation law or not, — 








- shall be given immediately by the register and receiver to the project 


- Imanager by the forwarding of copy of decision im the ease. The 
project manager shall advise the register and receiver of all action 
regarding any water-right application or contract by the Reclamation 


Service affecting the status or validity of the homestead or desert-land _ 


- entry covering the lands. | ke | | | 

64. The control of operation of all sublaterals constructed or 
acquired in connection with projects under the reclamation law 1s 
retained by the Secretary of the Interior to such extent as may be 
necessary or reasonable to assure to the water users served therefrom 
the - use of the water to which they are entitled. (See 37 L. D.,. | 
A468. : , | 


~ 
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Water Rights for Lands in Private Ownership. — 


- 65. Lands which have been patented or which were entered before 
the reclamation withdrawal may obtain the benefit of the reclamation. 
Jaw, but water-right contracts may not be held for more than 160 acres 
by any one landowner, and such landowner must be an actuai bona 
- fide resident on such land or occupant thereof residing in the neigh- . 
borhood. The Secretary of the Interior has fixed a limit of residence 
in the neighborhood at a maximum of 50 miles. This limit of dis- 
tance may be varied, depending on local conditions. A landowner 
- may, however, be the purchaser of the use of water for more than one 
tract in the prescribed neighborhood at one time, provided that the 
aggregate area of all the tracts involved does not exceed the maximum 
limit established by the Secretary of the Interior nor the limit of 160 — 
acres fixed by the reclamation law; and a landowner who has made 
contract for the use of water in connection with 160 acres of irrigable 
land and sold the same, together with the water right, can make other 
and successive contracts for other irrigable lands owned or acquired 
by him. Holders of more than 160 acres of irrigable land, or more 
than the limit of area per single ownership of private land as fixed 
by the Secretary of the Interior, for which water may be purchased 
within the reclamation project, if such a limit has been fixed, must 
_ sell or dispose of all in excess of that area before water-right applica- 
tion will be accepted from such holders. If the holder of a greater 
area desires, he can subscribe for stock im the local water users’ asso- 
ciation (if there be one) for his entire holding, executing a trust deed, 
giving the association power to ultimately sell the excess area to actual 
settlers who are qualified to comply with the reclamation law, unless 
the land has been sold by the owner when the Government is ready to 
- furnish water thereon,.or provide for the disposal of such excess hold- 
peak in some manner approved by the Secretary of Interior. Holders 
of land in private ownership who have made and had accepted water- 
right application for their holdings may receive water for lands in 
‘excess of the area hereinabove stated, in case such excess lands. have 
‘ had water-right application made and accepted therefor, and have 
been acquired by descent, will, or by foreclosure of any lien; in 
- which case said excess lands may be held for two -years and no longer 
after their acquisition, without in any manner militating against the 
right of the holder to be furnished water under the reclamation law. 
' (As amended June 12, 1913.) s , pe | | 
66. The purpose of the reclamation law is to secure the reclamation: 
of arid or semiarid lands and to render them productive, and section 
8 declares that the right to the use of water acquired under this act 
- shall be appurtenant to the land irrigated and that “beneficial use 
shall be the basis, the measure, and the limit of the right.” ‘There 
can be no beneficial use of water for irrigation until it is actually 
applied to reclamation of the land. The final and only conclusive test. 
of. reclamation is production. This does not necessarily mean the 
~ maturing of a crop, but does-mean the securing of actual:growth of a | 
crop. The-requirement as to reclamation imposed upon lands under 


- homestéad entries applies likewise to lands in private ownership and 


~ Jandentered prior to the withdrawal—namely, that the landowner shall 
reclaim at least one-half of the total irrigable area of his land for agri- 
cultural purposes, and no right to the use of water will permanently 
attach until such reclamation has been shown. (See 37 L. D., 468.) 


~~ 


882  ~—- DECISIONS RELATING TO THE PUBLIC LANDS. 


67. The provisions of section 5 of,the act of June 17, 1902, relative 
to cancellation of entries with forfeiture of rights for failure to make 
any two payments-when due states the rule to govern all who receive 
water under any project, and accordingly a failure on the part of any 


— water-right applicant to make any two payments when due shall ren- | 


der his water-right application subject to cancellation with the for- 
feiture of all rights under the reclamation law as well as of any moneys 
already paid to or for the use of the United States upon any water 
right sought to be acquired under said law. (87 L. D., 468.) 


Vested Water Rights. 


68. The provision of section 5 of the act of June 17, 1902 (32 Stat., 


-. 388), limiting the area for which the use of water may be sold does not 


prevent the recognition of a vested right for a larger area and protec- 
tion of the same by allowing the continued flowing of the water cov- 
ered by the right through the works constructed by the Government © 


under appropriate regulations and charges. 
Townsite Subdivisions. 


_ 69. Where water-right application has been made and accepted for - 
land in private ownership, no new water-right application by any 
purchaser of part of the irrigable area of such private land will be 
accepted for land. so purchased, if the same is subdivided into lots 
of such form and ‘area as to indicate a use thereof for townsite 
rather than for agricultural or horticultural purposes. In. such case 
no notation shall be made of such transfer on the original water- 
Tight application, but water will be furnished such land on the origi- 
nal application, and the water-right charges collected thereunder, as if. 
no such sale or sales had been made. | it. 4 pes | 
70. Water for land subdivided into such form and areas. as to indi- 
cate a use thereof for townsité rather than for agricultural or horti- 
cultural purposes may be procured for the entire areas so subdivided, — 
‘by contract with the Reclamation Service through the proper repre- 
sentatives of the landdwners, as authorized by the Secretary of the 
Interior under the acts of April 16 and June 27, 1906 (34 Stat., 116 
and 519). —— _ | . a 
_ 71. Where separate water-right applications, otherwise valid, have _ 
‘been accepted for lands subdivided into such form and areas as indi- | 
cate a use thereof for townsite rather than for agricultural and 


horticultural purposes, such water-right applications and the corre-_ - 


sponding subscriptions to the stock of the water users’ association 
-moay be surrendered and canceled, and water supplied to such lands 
under the provisions of the said acts of April 16 and June 27, 1906, 
upon such terms and conditions as will return to the “reclamation 
‘fund’? an amount not less than the charges due under such water- 
right applications. Similar adjustment by cancellation and new con- 
tract may be made where water-right application has been..accepted 
-and the land has been subsequently subdivided into tracts of form and 
- area as above. etme ae 7 ats 
Pie. ea @ : Water-Right Application. 3 
72. The department has adopted two forms of app aceuone a! | 
water rights, viz, Form A for homestead entries under the reclamation 
law, Form B for lands, other than homestead entries under the recla- 
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mation law, embraced within a project. Copies of these forms have 7 
been furnished project managers and they will be used in all au ee 
tions for water rights on. all reclamation projects. (As amended Mar. - 
“ Apielay + 2 i a Gee, 
¥ 78. Under the act of April 30, 1912 (87 Stat., 105), a reclamation 


homestead entry made prior to June 25, 1910, where a residence was 


established in good faith, is not subject to contest for failure of the — 
-entryman to maintain residence or make improvements upon the land 
prior to the time when water is available for the irrigation of the 


- Jands embraced within the entry either under annual rental or under 


public notice. The entryman is required within 90 days after public — 
notice has issued to file a water-right application. (See par. 25.) — . 
74. Upon notice issued by the Secretary of the Interior that the 

_ Government is ready to receive applications for water right for de- 

- geribed lands under a particular project, all persons who fave made 
entries of such lands under the provisions of the reclamation law will 
be required to file application for water rights on Form A for the. 
~ number of acres of irrigable land in the farm. unit entered, as shown by 
the plats of farm units approved by the Secretary of the Interior. 
And any person, settled on such lands or intending to make entry of 
any sich lands sy file application for water rights on Form A for 
the number of acres of irrigable land in the farm unit settled on or 
intended to be entered, as shown by such farm unit plats. .  ° 
_. 75. Where such settler or other person makes a water-right applica- 
tion before initiating entry for the lands for which such water-right 
application is made, the water-right application will be received by the 
project manager, and the amount due thereon as shown by the public 
notices and orders collected by the special fiscal agent of the Reclama- . 
tion Service. The water-right application will be retained by the 
project manager until entry is made, or if entry is not perfected by the 
applicant within 30 days the application shall. be endorsed, ‘‘rejected”’ 
with the date thereof.and the amount collected returned to the appli- 
cant, except in case water shall have been furnished such applicant 
_ under the application, m which case only the amaunt collected on 
account of the building and betterment. charges will be returned. ‘The 
amount collected for operation and maintenance will be retained by | 
the special fiseal agent as payment to the United States for the service 
- rendered in furnishing water. If entry is made the entryman will be 


. required to exhibit to the project manager his land-office receipt. The 


roject manager will endorse on the water-right application the num- 
hee date, and land-office. serial number of the entry and take the 
~ action indicated in the following paragraph. ate be 
76. Ali applications on Form A must be filed in the project office of 
the United States Reclamation. Service in person or by mail aecom- 
panisd by three complete copies and the amount due thereon as 
shown by the- public notices and orders. . The project manager will 
carefully examine ibe original application, and. if regularly and prop- 
erly made out accept the same and endorse thereon his acceptance. | 
He will see that the copies correspond with the original and that the 
entry number, date, etc., are properly given and. will immediately | 
- transmit one copy to. the director, one copy to the supervising engi- 
neer, and give the third copy to the applicant with the special fiscal 


 agent’s receipt for the amount collected. The original application 


wil be retamed in the project office of the Reclamation Service. 
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_ 77. Upon the issuance of the public notice private landowners and 
entrymen whose entries were made prior to withdrawal may, in like 
manner, apply to the project office of the United States Reclamation 
Service, on Form B for water rights for tracts not containing more 
than 160 acres of irrigable land, according to the approved plats, 
~ unless a smaller limit has been fixed as to lands in private ownership 
_ by the Secretary of the Interior. | : _ 
78. EKach.application on Form B must contain’a statement as to the © 
distance of the applicant’s residence from the land for which a water | 
right is desired. — i. 2 8 ae : : | 
79. If a greater distance than that fixed for the project is shown 


-. in any application, the case should be reported to the director through 


the supervising engineer for special consideration upon the facts 
shown. If the applicant is an actual bona fide resident on the land for 
which water-right application is made, the clause in parentheses of 
Form B, regarding residence elsewhere, must be stricken out. ; 
80. The applicant on form B must state accurately the nature of his | 
interest in the land. If this interest is such that it can not be perfected 
into a fee simple title at or before the time when the last annuat 
installment for water right is due, the application must be rejected. | 
- §81..Form B used by owners of private land and entrymen whose 
entries were made prior to the withdrawal of the land within reclama- 
tion projects for entering into contracts with the United States for the 
urchase of a water right must be signed, sealed, and acknowledged. 
efore a duly authorized officer in the manner provided by local law. ~ 
A space is provided on the blank for evidence of the acknowledgment, 
which should be in exact conformity to that prescribed for mortgages 
- by the law of the State in which the lands covered by the contract lie. 
~ When so executed, the original must be filed in the project office of the — 
United States Reclamation Service either in person or by mail; to- 
gether with five complete copies, and must be accompanied by the 
amount of the charges for recording the same. The application must. 
cover all the irrigable land of the applicant in the project (see par. 89). 
' Tf the applicant*owns more than the limit of irrigable area fixed for 
_ land in private ownership, he must make disposition of all the ri- 
gable lands not covered by his application, as indicated in paragraph 
65, before the application is accepted. Ifthe application is (a) regular - 
and sufficient in all respects; (b) bears the certificate of the secretary 
of the local water users’ association in cases where such certificate is 
required; (c) is accompanied by the proper payments required by the - 
provisions of the public notices and orders issued in connection with 
the project and the recording fees; the project manager will accept 
the same by filling out the blank provided and attaching his signature 
and seal and placing a scroli around the word ‘‘Seal,”’ whereupon the | 
water-right application becomes a water-right contract. (As amended 
Mar 3. 19138.) ee hd ere, | : : 
82. Attention is especially called to sections 3743 to 3747, inclusive, 


ofthe Revised Statutes, relative to the deposit and execution of public . 


contracts. The project manager will immediately after execution of 
the contract execute the oath of disinterestedness required by section 
3745, Revised Statutes, before a duly authorized officer on the blank 
form provided on the last page of the water-right contract on one of | 
thecopies. Nofunds are available for the payment by the Government. 
of any fees in connection with this oath, and the project manager ~ 
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should therefore take such oath before some officer or clerk of the 
Reclamation Service, who. is a notary public, during his office hours, | 


for which service such officer or clerk 1s precluded from charging or 


receiving a fee. Ifit becomes necessary to take this oath before any 
other authorized officer, the fee due such officer must be paid to him by: 
the water-right applicant, and the project manager is authorized to — 
refuse to accept the water-right application on failure of the applicant 
to make such payment. | . | | a 
83. Section 3744, Revised Statutes, makes it the duty of -a public 
officer executing a contract on behalf of the United States to file a 
copy of the same in the returns office of this department‘as soon as_ 
possible and within thirty days after the making of the contract, and — 
the project manager will therefore forward direct to that office the 
copy of the contract on*which he has executed the oath of disinterest- 


edness, as above directed, as soon as possible after the execution of the 
same. The provision of said section requiring that all papers inrela- 


tion to each contract shall be attached together by a ribbon and seal 
and marked by numbers in regular order, according to the number of 
papers composing the whole return, does not apply to the contracts 
for the purchase of water rights, because of the fact that only one 
paper is used. | | | = i | 
84, As stated in the instructions for the execution of the blank, the — 
contract must be duly recorded in the records of the county in which 
the lands are situated, and therefore immediately upon execution of 
the contract the original will be transmitted by the project manager to 
the proper county officer to be recorded. nt aa 
_ 85. Upon return of the original copy of the contract to the project 
manager bearing certificate at the bottom. of the last page, executed 


by the recording officer, showing the recordation of the instrument, the _ 


roject manager will fill out the same blank on the four copies held in 
is office, signing the name of the recording officer with the word 
‘‘sioned”’ in parentheses, preceding such name. The original and one 
copy, when thus completed, will be sent to the director, who will 
transmit the original to the Auditor of the Treasury Department for 
the Interior Department, and one of the other copies will be forwarded 
to the applicant, one to the supervising engineer, and the last copy 
must be retained by the project manager. — | | , : 
86. When application 1s filed by an assignee of an entryman under. 
the reclamation act, and the assignee proposes to claim credit for any 
ie daca made by the assignor, the prior applicant should execute the 
_ following form at the bottom of the last page, either written in ink or 
typewritten: | a a 


a) 











ke > ———, for value received, hereby sell and assigen to —-—— all my right, 
- title, and interest in and to any credits heretofore paid on water-right application No. 

for the above-described land, together with all interests possessed by me under 

said application. i | a | - 








‘ > Ra é 
m————, 7 ' Assignor. . 
Witness. | 





87. Action on cases bearing such assignment will be the same as.on 
other cases, except that the assignment must be permissible under 
se eer: of existing public notices and departmental regulations 
and orders. | _ 3 | | | 7. * 
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88. In order to avoid discrepancies in areas and resulting ee 
and the acceptance of applications for tracts not designated as lands © 
for which water can be furnished, the project manager before accepting - 
water-right applications on any of the forms must assure himself of 
the correctness of all allegations in the application so far as can be 
determined by the records in his office. | ae 
-.. 89. With reference to water-right applications for land in private 
ownership, including entries not subject to the reclamation law, the — 
project manager must assure himself so far as practicable from the. 
information available in his office that the application includes all the © 
land owned by the applicant within the project and open to application 


for a water right, not exceeding the limit cf area fixed by the reclama- 


tion act and the public notice mm pursuance of which the application is 
presented, and in case of excess holdings that proper action has been 
taken with reference thereto. — i A oe 


Water-Right Charges. - 


- 90.. The Secretary of the Interior will at the proper time, as pro- 
vided in section 4 of the act of June 17, 1902, fix and announce the 
area of lands which may be embraced in any entry thereafter made or 
which may be retained in any entry theretofore made under the recla- 
mation law; the amount of water to be furnished per annum per acre 
of irrigable land, and the charges which shall be made per acre for the 
— irrigable lands embraced in such entries and lands in private owner- 
ship, for the estimated cost of building the works and for operation 
and maintenance, and prescribe the number and amount and the 
dates of payment of the annual installments thereof. | 3 

91. Under the act of February 13, 1911 (86 Stat., 902), the Secre- 
tary is authorized in his discretion to withdraw any public notice 
issued prior to the passage of that act. > ia? : 

92. If any entry subject to the reclamation law is canceled or 
relinquished, the payment for water-right charges already made and 
not,assigned in writing to a prospective or succeeding entryman under 
the provisions of paragraph 94 hereof are forfeited. All water-right — 
charges which remain unpaid are canceled by the relinquishment or 
cancellation of the entry, except as provided by the specitic provisions 
of public notices applicable to particular projects. | 

93. Any person Wi applies to enter the same land at the time of 
relinquishment and at the same time files an assignment in writing 
of the charges theretofore paid.will be allowed credit therefor. Lf 
_ the application to enter is made at a later date or is not accompanied 
by a written assignment of credits the applicant must pay th2 water- 
right charges as if the land had never been previously entered. 
94, A person who has entered lands under the reclamation law, and 
- against whose entry there is no pending charge of noncompliance with . 

the law or regulations, or whose entry is not_subject to cancellation 
under this act, may relinquish his entry to the United States and assign 
to a prospective or succeeding entryman any credit he may have for 
payments already made under this act on account of said entry, and 
the es taking such assignment may, upon making proper entry of 
the land at the time of the filing of the relinquishment, if subject to — 
entry, receive full credit for all payments thus assigned to him, but | 
- paust otherwise comply in every respect with the homestead law and — 
the reclamation law. a _ 


- q ; 
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95. The transfer of lands in rivets ownership. covered by water 


Hohe contract before cancellation of the contract carries with it the 


burden of ee ee and credit for the payments made by 


the prior owner. (See Dept. decision Mar. 20, 1911, in the case of 


Fleming McLean and Thomas Dolf, 39 L. D., 580. ) "After any such 
transfer-water will continue to be ‘delivered for the entire irrigable 
area of the tract transferred and tract retained, at the same place or 
places as delivery was theretofore made and no change will be made 
in the place of delivery except upon compliance with the-provisions 
of paragraphs 99 and 100 regarding the additional expense for laterals, _ 


division boxes, surveys, or for other purposes, and for providing i. 


- Tange 


_ rights of way for irrigation ot drainage ditches across. the portions 
transferred or Bec es a (As amended June 23, 1913.) — 
96. In case of the sale of all or any part of the irrigable area oF a 

tract of land in private ownership covered by a water-right appli- 

cation the vendor will not be recognized as being released of any part 
of the charge or any other obligation on account thereof except by 
compliance with the following requirements: 

(a) If the land is covered by a water-right contract which has been 
duly recorded, the. vendor will be required to file with the project 
Manager an affidavit on form below executed. by the transferee. . 
Upon filing such affidavit the project. manager will carefully check | 
the same and, if found correct as to irrigable area, will make notation . 
of the trans sfer and ce as of the. waternight COE to the 
respective tracts. 


SS. 















































STATE OF , County of — — : | 
oor , being duly sworn, deposes and says that he (or she) has 
acquired by transfer from - , the ——— ‘section - —, township ———, range 
—_~——— meridian; that water-right application No. —,. project, 
'State, for - acres of irrigable land in said tract was made ——— ; 

19—, and is recorded in vol. — , at page —, of the records of the “of 








County, State of ; that. the. post-office address of the undersigned is 
; that the undersigned i is a bona fide resident upon said land, or an occupant 
thereof residing in the neighborhood, namely, upon section , townshi 
meridian, a distance in a direct line of miles therefrom; . 
and that no water-right application or water-right contract hae baer made for a water. 
right under the act of June 17, 1902 (32 Stat., 388), or acts amendatory thereof or | 
- supplementary thereto, appurtenant to any land now owned or Claimed my the under- 
signed, except as follows: 

Application No. —, 



































tS 


}. 


. project, State of , for 

section township , range ———_, —-— meridian, an area of - 

- acres, and containing acres of ‘irrigable land. 

That affiant hereby assumes and agrees to keep anil erform’s in reapect of the lands 

first above described all the obligations necessary to be kept and performed to procure. 

a water right under water-right application No. project, erein- 
above referred to, for the lands first hereinabove described. 


(6) If the original water-right contract was not recorded the vendo 
will be required to have his trarisferee make new water-right applica- 
tion for the land transferred. Upon such water-right: application 
being made by the transferee.the same proceedings will be bad as in 























case of an original water-right application for lands in private owner-. _ 


-ship.. Upon acceptance of suchnew water-right application the water- 


right charges under the original 3 lication of the vendor will be ad- 


justed to the respective tracts. s amended June 12, 1913.) 

97. Where an entryman, whose entry is not subject to the reclama- 
tion law, relinquishes part of the land included in his entry, appro- 
_ priate notation will be made on his water-right a plication showing 
such Se ae and his charges threaler tue will be reduced 


- 888 — - DECISIONS RELATING TO THE PUBLIC LANDS. 


accordingly upon presenting to the project manager certificate of the _ 
local land office showing the lands relinquished and the lands remain- 
ing in his entry. If entry is made for the relinquished portion at the 
time of filmg the relinquishment the new entryman will receive 
’ credit for payments made thereon if rel wre in writing is filed, as 

provided in paragraphs 86 and: 93 of these regulations. No credit 
will be allowed if the new entry is not filed at the time of relinquish- 
ment. — , - _ 3 


‘CREDITS FOR PAYMENTS ON RELINQUISHMENT OF PART OF A FARM 
7 | UNIT UNDER THE RECLAMATION ACT. | | 


98. Ahomestead entryman subject to the reclamation law may relin- 
ae part of his farm unit if in the judgment of the Secretary of the 
nterior it would not jeopardize the interests of the United States in 
the collection of the charges against the part proposed for relinquish- 
ment or otherwise. The portions of the payments theretofore made 
| him on account of the building charge applicable to the relin- 
quished area will be credited as follows: First, upon the portion of 
the. charges for operation and maintenance then due against the 
relinquished area, and second, any remainder will be credited upon | 
the building charge against the area retained. In no case will pay~ — 
ments theretofore made on account of operation and: maintenance 
_ charges be so credited. The entryman desiring to make such relin- 
quishment shall submit to the project manager his application _ 
therefor. The project manager will transmit such. application with 
his recommendation through proper channels to the Director of the 
Reclamation Service for approval and submission to the department — 
for authority to amend the farm unit plat. (As amended Mar. 15, 
1913.) | : —_ . 
99. No authorization for allowance of credits as hereinabove pro- 
vided will be made which will, in the judgment of the Secretary of the 


Interior, impose any additional expense whatever upon the United 


States for the construction of laterals and division boxes, or for the 
making of surveys or for other purposes. Where such relinquishment — 
would involve additional expenses on the part of the United States in 
order to irrigate either the retained or the relinquished portion of the 
farm unit the applicant may deposit from time to time, in advance, 
as required by the project manager, payment of the estimated amount _ 
necessary to provide for the proper irrigation of either portion of the © 
farm unit, and, in such cases, if the application is not otherwise ob- 
jectionable, the same will be allowed. : 7 
100. Every such relinquishment shall be subject to the following 
conditions: (a) That the relmquishing entryman and his successors in 


title shall permit the entryman then or thereafter entering the relin- 


tion wor 


quished pee to use the irrigating and drainage ditches and other irriga- 

‘s existing on the retained part at the time of relinquishment, 
whenever in the opinion of the project manager such use is reasonably 
necessary for the irrigation and drainage of the relinquished part; and 
the entryman then or thereafter making entry of the relinquished part 
shall have right of way over the retained portion for the necessary oper- 
ation and maintenance of such ditches, drains, and irrigation works; 
(6) that the entryman then or thereafter entering the relinquished 
_. part.shall have a right of way over the retained part for the construc- 
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tion, operation, and maintenance of such additional ditches, drains, 
and other irrigation works as the project manager may from time to 
time consider reasonably necessary or proper to be constructed upon 
_ or through thé retained part for the irrigation and drainage of the 
relinquished part. — 3 | | 


101. At least 30 days prior to the date on which any installment of — 


the building charge becomes. Bayny ec unag the terms of any public 
-notice.or order, by any water-right applicant under a project, a notice 
will be mailed by the project manager to each such water user at his 
last known post-office address as shown on the project records, which 
notice will state the amount of building charge due at the date of the 
notice and the amount to become due when the next succeeding install- 
ment of the building chargeis due. In all cases of water-right applica- 
tion, upon which two payments of reclamation charges have become ~ 
due, under any public notice or order under which‘such application — 
has been made, and remain unpaid on the day after the second of such 
payments becomes due, a notice will be sent by the project manager as . 
soon as practicable and in no case later than the first of the following 
month. Such notice shall be sent by registered mail to the applicant 
at his last known address, as above indicated, which notice wil state 
the amount of reclamation charges then due, and that unless, on or 
before the 30th day following that on which the notice ts sent, payment 
be made of the amount due in excess of one full mstallment the follow- 
ing action will be taken: (a) In case of reclamation homestead entry- © 
man, that the entry. and the accompanying water-right application | 
will be canceled without further notice, or (6) in cases other than those 
of reclamation homestead entrymen the case will be reported to the © 
Secretary of the Interior with recommendation for appropriate action | 
by suit to recover the amount due, and also, if such action is deemed 
advisable, for the cancellation ‘of the water-right application. The — 
rules of practice so far as they are not in conformity herewith are 
hereby modified. The project manager will preserve the registry - 
return receipts of each such notice and promptly after the expiration. 
of the time allowed in the notice to make payment botaand: to the 
Director of the Reclamation Service the registry return receipt and 
copy of notice sent in each case of delinquency, with report and 
recommendation relative to cancellation or other action to be taken | 
against the delinquent. Incasesuch a noticeis returned unclaimed by 
the addressee, such unclaimed notice should accompany the other. 
‘papers. In case the registry return receipt is not received, or bein 
received has been lost, a new notice must be sent. The director will — 
take appropriate action in each case. If the entry 1s subject to can- 
cellation he will forward appropriate statement to the Commissioner 
of the General Land Office with evidence of service. (As amended 
Mar. 15, 1913.) — oe a ae 
102. All charges due for operation and maintenance of the urigation 
system for all the irrigable land included in any water-right applica- 
tion must be paid on or before April 1 of each year, except where a 
different date is specified in the public notices or orders relating to 
- the particular project, and in default of such payment no water will 
be furnished for the wrigation of such lands. 7 | . 
- 103. Where payment is tendered for a part only of either an annual 
installment of water-right building charges.or an annual operation and — 
maintenance charge, the same may be accepted if the insufficient 
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tender is, in the opinion of the project manager, caused by misunder- 
standing as to the amount due and approximates the same: > 
104. In all cases of insufficient payment accepted in accordance 
with the provisions of the foregoing paragraph, receipts must issue for 
the amount paid and the water user shall be immediately notified by 
registered letter that the payment is insufficient and allowed a period 


of thirty days to make payment of the balance due to complete the _ 


charge on which a part payment has been made. No water will be 
delivered for the land of the water user in case of insufficient payment: 


of the annual installment for operation and maintenance until such 


balance has been paid. If the balance of either such installments is — 
_ paid with this period additional receipt must issue therefor, but if 
elther or both installments remain unpaid for thirty days report shall 
be made to the director. | on 7 oe 7 
105. In all other cases where imsufficient tenders are made they 
shall be rejected with notice to the water user of the reason for the 
rejection. a, SS a 
106. When full payment is tendered and upon examination is. 
found to be correct the special fiscal agent will issue receipt therefor. 
In all.cases payments must be made direct to the special fiscal agent. 
107. All moneys collected in connection with water-right applica- 
tions must be deposited in designated depositories to the credit of the 
Treasurer of the: United States as a repayment to the reclamation 
fund. (As amended Mar. 15, 1913.)- | 7 _ =e 


DESERT-LAND ENTRIES WITHIN A RECLAMATION PROJECT. 


108. By section 5 of the act of June 27, 1906 (34 Stat., 519), it is 
rovided that any desert-land entryman who has been or may be 
cab or indirectly hindered or prevented from making improve- 
ments on or from reclaiming the lands embraced in his entry, by 
reason of the fact that such lands have been embraced within the 
exterior limits of any withdrawal! under the reclamation act of June 
17, 1902, will be excused during the continuance of such hindrance 
from complying with the provisions of the desert-land laws. 
~ 109. This act apples only to persons who have been, directly or 
indirectly, delayed or prevented, by. the creation of any reclamation 
proie’y or by any withdrawal of public lands under the reclamation. 
aw, from improving or reclaiming the lands covered by their entries.. 
110. No entryman will be excused under this act from a compliance 
_ with all of the requirements of the desert-land law until he has filed 
in the local land office for the district in which his lands are situated 


an affidavit showing in detail all of the facts upon which he claims — 


the right to be excused. This affidavit must show when the hindrance 
began, the nature, character, and extent of the same, and it must be _ 
corroborated by two disinterested persons, who can testify from their _ 
_ own personal knowledge. | | a on ; 
111. The register and receiver will at once forward the application. 
to the project manager of the project, under which the lands involved 
are located and request-a report and recommendation thereon. 
Upon the receipt of this report the register and receiver will forward | 
it, together with the applicant’s affidavit and their recommendation, 
to the General Land Office, where it-will receive appropriate consid- 
eration and be allowed or denied as the circumstances may justify. — 


DECISIONS RELATING TO'THE PUBLIC LANDS. > 891 


—112:. Inasmuch as entrymen: are allowed one year after entry-in ~ 

_ which to submit the first annual proof of expenditures for the purpose 
_ of improving and reclaiming the land entered by them, the privileges 
of this act are not necessary in connection with annual proofs until 
the expiration of the years in which such proofs are due. Therefore, — 


if at the time that annual proof is due it can not be made, on account - 
_ of hindrance or delay occasioned by a withdrawal of the land for the. 


- purpose indicated. in the act, the applicant will file his affidavit. 
explaining the delay. As a rule, however, annual: proofs may ‘be 
-tInade, notwithstanding the withdrawal of the land, because expendi- 


tures for various kinds of improvements are allowed as satisfactory 


annual proofs. Therefore an: extension ‘of time for making annual | 


proof will not. be granted unless it is made clearly to appear that the =, 


making the required improvements; and, unless he has been so hin- 
dered or prevented from making the required improvements, no appli- 
cation for extension of time for making final proof will be granted | 
until after all the yearly proofs have been made. _ - pe ee 
113. An entryman will not need to invoke the privileges of this act. _ 
in connection with final proof until such final proof is due, and if at 
that time he is unable to make the final proof of reclamation and cul- 
tivation, as required by law, and such inability is due, directly or indi- 
rectly, to the withdrawal of the land on account of a reclamation 
roject, the affidavit explaining the hindrance and delay should be 
led in order that the entryman may be excused for such failure. 
114. When the time for submitting final proof has arrived, and the. 
entryman is unable, by reason of the withdrawal of the land, to make ~ 
such proof, upon proper showing, as indicated herein, he will be — 
excused, and the time during which it is shown that he has been him- 
dered or delayed on account of the withdrawal of the land will-not be. 
oe ae in determining the time withm which final proof must be 
made. _ . f tte Z a ae ee oe gs oe 
115. Lf after investigation the irrigation project has been or may be 
abandoned by the Government, the time for compliance with the law 
by the entryman. will begin to run from the date of notice of such | 
abandonment of the project and of the restoration to the public | 


entryman has been delayed or prevented by the withdrawal from 


domain of the lands which had been withdrawn in connection with the __ 
‘project. If, however, the reclamation project is carried to comple-. 


tion by the Government and a water supply has been made available 
for the land’ embraced in such desert-land entry, the entryman may © 
~ comply with all the provisions of the reclamation law, and must relin- 

‘quish or-assign. all the land embraced in his entry m excess of 160 
acres; and upon making final proof and complying with the terms of - — 
- payment prescribed in said law, he shall be entitled to patent, and — 


final water-right certificate containing lien as provided for by the-act 


of August 9, 1912, and act-of August 26,1912. 9.9... 

116. Under the act of July 24, 1912. (37 Stat., 200), desert-land — 
- entries covering lands within the exterior limits of a Government rec- 

-lJamation project may be assigned in whole or in part, even though 

— water-right application has been filed for the land in connection with 

the Government. reclamation project, or application for an extension 

of time in which to submit proof on the entry has been submitted — 
under the act of June 25, 1906 (34 Stat., 519), requiring reduction of 
the area of the entry to 160 acres. - oe fo cane 
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117. Where it is desired to assign a desert-land entry, or a part 
thereof, under the act quoted, application for the establishment of 
farm units embracing the land covered by such entry should be filed 
with the project manager for the project in connection with which the 
lands are withdrawn. | 7 | ra : bt 
118. When plats describing the farm units covermg the. lands 
embraced in a desert tad entry are approved by the project manager 
he will forward duplicate copies theraot to the local land office, where 
the same will be treated as an official amendment of the farm-unit 
plat. A copy should at the same time be forwarded to the director’s 
office at Washington, D. C., to be formally approved in the usual 
manner by authority of the Secretary. a a, | 

(119. After the filmg of the amendatory farm-unit plat in the local — 
_ office, the assignment, describing the land in conformity to an estab- 
~ lished farm unit, with accompanying affidavit required’ by the desert- — 
land regulations, should be filed m the local-land office. If the land is 
withdrawn in connection with a contemplated project where no project 
manager has been designated, or if no farm-unit subdivisions have 
_ been approved by the Secretary of the Interior, the application for 
the establishment of the farm units may be filed in the local land 
office and transmitted with the proper papers to the General Land 
Office for the purpose of submission to the Secretary of the Interior 
- through the Director of the Reclamation Service. a: : 

120. Assignments of desert-land entries made and filed in accord- 
ance wth these regulations must be noted on the local land office 
records and at once forwarded to the General Land Office for immedi- 
ate consideration under paragraphs 14 to 16, inclusive, of the circular 
approved September 30, 1910, and reprinted with additions Novem- 


ber 20, 1911, entitled ‘‘Statutes and Regulations Governing Entries 


-and Proof Under the Desert-land Laws.” Assignments filed in local 
land offices prior to July 24, 1912, will be recognized and accepted, if 
found to be regular, without compliance with these regilations. .’ All 
assignments filed on or after the date of the passage of the act must 
comply herewith. | 7 Ot 

121. Special attention is called to the fact that, nothimg contained 
in the act of June 27, 1906, shail be construed to mean that a desert- 
land entryman who owns a water right and reclaims the land embraced 
in his entry must accept the conditions of the reclamation law, but 
he may proceed independently of the Government’s plan of irrigation 
and: acquire title to the land embraced in his desert-land entry by 


means of his own system of irrigation. _ | 

122. Desert-land entrymen within exterior boundaries of a reclama- 
tion project who expect to secure water from the Government. must 
relinquish or assign all of the lands embraced in their entries in excess 
of 160 acres whenever they are required to do so through the local | 


land office, and must reclaim one-half of the irrigable area covered by 


their water right in the same manner as private owners of land 
irrigated under a reclamation project. | | 


- TOWN SITES IN RECLAMATION PROJECTS. — 


123. Withdrawal, survey, appraisement,.and sale-—Town sites in 

— connection with irrigation projects may be withdrawn and reserved by 

-. the-Secretary of the Interior under the acts approved April:16 and. — 
-» June 27, 1906 (34 Stat., 116 (secs. 1, 2, and 3), and 519 (sec. 4),), © 
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respectively, and thereafter will be surveyed into town lots with ap- 
propriate reservations for public purposes, and will be appraised and 
sold from time to time in accordance with special oon pro- 
vided. under section 2381, United States Revised Statutes, governing _ 
reclamation town sites. | a  : _ 
124. Survey and appraisal—Town sites under any law directing | 
thei disposition under section 2381 will be surveyed, when ordered 
by the department, under the supervision of the General Land Office, 
_ into urban, or urban and suburban, lots and blocks, and thereafter the 
. lots and blocks will be appraised by such.disinterested person or per- , 
sons as may be appomted by the Secretary of the Interior. Each 
appraiser must take his oath of office and transmit the same to the 


_ General Land Office before proceeding with his work. That office 


must be notified by wire of the time when such appraiser or appraisers 
enter on duty. They will examine each lot to be appraised and deter- 
mine the fair and just cash value thereof. Improvements on such. 
lots, if any, must not be considered in fixing such value. Lots or 
blocks reserved for public purposes will not be appraised, __ 

125.. The schedule of appratsement must be prepared in duplicate © 
on forms furnished by the General Land Office, and the certificates at — 
the end thereof must be signed by each appraiser, and on being so 
completed they must be piveeeni and transmitted to said office, and - 
when approved by the Secretary of the Interior one copy will be sent 
to the local land officers. i | 

126. Notices of sale will be published for thirty days (unless a 
shorter time be fixed in a special case) by advértisement in such news- 
papers as the department may select and by posting a copy of the | 
notice im a conspicuous place in the register’s office. 

127. How sold.—Beginning on the day fixed in the notice.and con- 
ae thereafter from day to day (Sundays and legal holidays ex- 
cepted) as long as may be necessary, each appraised lot will be offered 
for sale at public outcry to the highest bidder for cash at not less 
than its appraised value. =~ | , | | 

128. Qualifications and restrictions.—No restriction is made as. to 
the number of lots one person may purchase. Bids and payments 
may be made through agents but not by mail or at any time or place 
other than that fixed in the notice of sale. ee 

129. Combinations an restraint of the sale are forbidden by section . 
2373 of the Revised Statutes of the United States, which reads as ~ 
follows: _ ee ee ee fy sk ne 

Every person who, before or at the time of the public sale of any of the lands of the 
United States, bargains, contracts, or agrees or attempts to bargain, contract, or. agree 
‘with any other person that the last-named person shall not bid upon or purchase the | 
land so offered for sale, or.any parcel thereof, or who by intimidation, combination, or 
unfair management hinders or prevents or attempts to hinder or prevent any person 
from bidding upon or purchasing any tract of land ‘so offered for sale, shall be fined 
not more than one thousand dollars, or imprisoned not more than two years, or both. 

130. Suspension or postponement of the sale may be made for the | 
time being, to a further day, or indefinitely, in case of any combina- 
tion which effectually suppresses competition or prevents the:sale of 


any lot at its reasonable value, or in case of any disturbance which - 


interrupts the orderly progress of the sale. , 2 
—-181.. Payments and forfertures—If any bidder to whom.:a lot has 
been awarded fails to make. the required payment therefor to the 
receiver, before the close of the office on the day the bid was accepted, 
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the right thereafter to make such payment will be deemed forfeited, 
and the lot will be again offered for sale on the following day, or if 
the sale has been closed, then such lot will be considered as offered 
and unsold, and all bids thereafter by the defaulting bidder may, in _ 


the discretion of the local officers; be rejected. - 


132. Lots offered and unsold.—Each lot offered and remaining a 


unsold at the close of the sale will thereafter be and remain subject 
_ to private sale and entry, for cash, at the appraised value of such lot. . 

133. Certificates —Al lots purchased at the same time, in the same 
manner, in the same town site, and by the same persons should be 
— Included in one certificate, in order to prevent unnecessary multiplicity 


of patents. Lots sold at private sale should be accompanied by an’ ~ 


application therefor, signed by the applicant. Certificates will be 
’ issued upon payment of the purchase price, as in other cases. 3 
134. In all cases where the Secretary of the Interior shall direct the 
reappraisement of unsold lots under the first section of the act of 
- June 11, 1910 (86 Stat., 465), the reappraisement will be conducted 
under the regulations provided for under the original appraisement 
of lots in town sites created under the laws in said act mentioned. The 
- lots to be reappraised will not, from the date of the order therefor, 
be subject to disposal until offered at public-sale at the reappraised 
value, which offering will be conducted under the regulations providing: 
for the public sale of lots in such town sites. The lots so offered. at 
public sale will then become subject to private sale at the reappraised 
rice. . | | | 7 gens 
‘ 135. Whenever the Secretary of the Interior, in the exercise of the 
discretion conferred upon.him by section 2 of said act, shall order. 
the payment of the purchase price of lots, sold in town sites created 
under the laws in said act mentioned, to be made in annual install- 
ments, the same will be done under such regulations as may be issued 
in each particular instance. Transfers of lots will not be recognized, 
mt entries and patents must be issued in the name of original pur- 
chasers. 7 _ od 7 | 
-136. The Director of the Reclamation Service shall, from time to 
_ time, recommend to the Secretary of the Interior the withdrawal and 
reservation of such lands, for town-site purposes, under the acts of 
April 16 and June 27, 1906 (84 Stat., 116 and 519), as he may deem 
ai bis He shall, when in his judgment the public interests require 
it, from time to time, cause not less than a legal subdivision, according 


to the official township surveys, of the lands so reserved to be surveyed 


_ into town lots, with appropriate reservations for public purposes. The . 
plats and field notes of such surveys shall be prepared in triplicate for 
_ each town site, and shall be submitted for the approval of the Com- 
missioner of the General Land Office, who, after such approval, shall 
submit the original..plat for the approval of the Secretary of the 
Interior. . | to) ae i en oo. | 
_ 137. The said director shall, from time to time, recommend to the | 
- Secretary of the Interior the sale, the time and place of sale, the 
-appraisement, the appraisers to be appointed, the officer to superin- 
tend the sale, and the compensation of the appraisers and superin- — 
tendent, and the newspapers for. the publication of the notice of sale, 
' of such portions of the surveyed lots as, in his judgment, the public | 
interest may then require to be appraised and sold. The recomimenda- 
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tions in this regulation above required shall be submitted through the | 
~Commissionér of the General Land Office for his concurrence or 
_dissent. The Commissioner of the General Land Office shall prepare _ 
and submit to: the Secretary of the Interior the details and appoint- _ 


.. ments of the appraisers and the superintendent of sale in accordance — 


. States Revised Statutes. 


with the approved recommendations, and when detailed or appoimted 

~ heshall give them all necesary instructions; and he shall also prepare 

and transmit the notice of sale for publication. The report of the — 

| ee shall be transmitted to the Secretary of the Interior, | 
¢ 


rough the Commissioner of the General Land Office, for action in ~ 4 


~ accordance with the general regulations under section 2381, United 
138. The said director from time to time, in like manner, may cause 
one or more additional legal subdivisions of the lands so reserved for 
town-site purposes to be so surveyed into town lots, with appropriate 
reservations for public purposes; and he shall submit such further 


recommendations for appraisal and sale, in accordance with these — 


regulations, as he may deem necessary or advisable; and he may in 


like manner submit recommendations for thé reappraisal and sale of — 


_ lots previously offered for sale and remaining unsold, as authorized by © 
act of June 11, 1910 (36 Stat., 465). - a er 

| APPEALS. | : 

tala ‘Appeal’may be taken from the action of the project manager 
ee director, and ultimately to.the Secretary of the Interior, as ~ 

. .. 140. All cases of error or applications for relief should be promptly 

called to the attention of the project manager by the party affected. 


Ifthe project manager decides to deny the request or application, he _ 7 


will serve upon the party aggrieved, personally or by registered mail, 
_ notice of his decision. ‘The notice will state the facts, the reason for 
denying the relief asked, and also that the party aggrieved may 
appeal to the director within 30 days after receipt of the notice by 
7 flie with the project manager addressed to the director.such appeal. 
(As amended June 12, 1913.) ee sae ee eles oe 
141. The appeal may consist of a written statement. addressed to 


1 the director, setting out clearly and definitely the ground. of com- 


plaint. The ay a manager will note thereon the date of its receipt 
in his office and promptly forward the same, with full report, to 
the director through the supervising engineer, who will attach his 
recommendation. (As amended June 12, 1913.) tate . | 

142. Upon receipt of the papers in the director's office, the matter 


. will be reviewed and decision rendered ‘stating the reasons therefor 
and that appeal therefrom may be taken. as in the next paragraph © 


_ provided.. Notice and copy of this decision will be served by the. 
project manager upon the party aggrieved personally or by regis-. 
tered mail sent to the last-known address of such party. (As 


- amended June 21,1913.) - aah = a 
(148. The ay eee desiring to appeal from the director’s 


decision will file with the project manager within 60 days irom — 
‘receipt of notice of director’s decision, written statement of dei | 
setting out the grounds thereof, addressed to the Secretary o! 


the 7 ee 
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Interior. In case of appeal torn the director’s rulin , the mattar 
will be submitted to the Secretary for consideration an ‘appropriate 
action. (As amended June 21, 19138.) 

144. In case of service of notice of decision by spiered mail, such 
notice will be mailed to the last-known post-office address as shown i In 
the record, and evidence of service will consist of the registr return — 
ecard on which such letter was delivered, or, in case of ability, of, 
postal authorities to make delivery, of the returned unclaimed letter. 
When service is personal, the party making the service will make 
affidavit to that fact, stating time and place of service, or secure 
written acknowledgment of the person served, and file the same with 
the proises manager. amended J une 12, 1913. ) 


INSTRUCTIONS.' 

RAILROAD RIGHTS OF WaAy—RESERVATION FoR CANALS AND Drrowzs IN ; Paras. 
The reservation of rights of way for canals and ditches required by the act 
of August 380, 1890, to be inserted in patents for public lands west of the 
one hundredth meridian need not be inserted in patents issued for lands 
granted to railroad companies to which the grant or right of the company 
attached prior to the date of said act; but should be inserted in patents for 
Jands covered by indemnity selections made by railroad companies, and in 
selections made by the Northern Pacific Railway Company under the pro- 
visions of the act of July 1, 1898, in all cases where ‘such indemnity or 

other selections are approved subsequent to August 30, 1890. 


a 


First Assistant Secretary Adams to the C onumissioner of the Gener 
Land Office, April 19, 1912, 


Vou: eae of April 13, 1912, refers to recent order directing the 
insertion in approvals of. rights of way granted under various ease- 
ment acts of the reservation of a right of way through the lands 
for ditches and canals constructed by the authority of the United 
States, and asks instructions as to whether a similar reservation _ 
should be inserted iri patents issued for lands granted to railroad 
companies, indemnity selections made by such companies, and selec- 
tions made by the Northern Pacific Railway as ungses the ss 
of July 1, 1898 (30 Stat., 597). | 

The a of August 30, 1890 (26 Stat., 391), requires— 

that in all patents for lands hereafter taken up under any of the land laws of 
the United States or on entries or claims validated by this act, west of the one 
hundredth meridian, ‘it shall-be expressed that there is reserved from the lands 
in said patent described a right of way thereon for ditches or canals constr ucted 
by the authority of the United States. 
In the case of grants of lands to railroad companies in what are 
commonly known as the granted or primary limits, the right of the 
railroad company thereto under the law attaehes if the lands be — - 
subject to the ‘grant at the date of the definite location. of the rail-’ 





1 Omitted from yolume 40, 
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road, and as to such lands, where title vested prior to August 30, 
1890, the reservation clause should not be inserted in patents issued. 

“As a rule, indemnity selections are required to be made upon desig- 
nated sections within the limits defined by law, but selections can only - 


be made after and upon the basis of a loss occurring within the — 


primary limits. Until selection the lands remain subject to appro- 
priation and disposition under the applicable laws and no vested 
- right in or to the. selected lands accrues until the approwel of the 
_ selections. pee 
‘The act of July 1, 1898 (30 Stat, 597), aieh permits the Northern 
Pacific Railway Company to ae nonmineral public lands in any 


State or Territory through which the road passes in lieu of lands. 


within the granted or indemnity limits purchased from the United 
States or claimed in good faith by any qualified settler under color | 
of title or claim of right under the public land laws, requires. a 
selection by the railroad company, and until the lands are:so selected, 

same remain disposable under the public land laws. __ | 

If of the character subject to selection and the selections be regu- 
- larly made and perfected as required by the law, patents are issued 
to the company, but its right, in so far as the selected lands are‘con- 
cerned, does not relate back ta the date of the original grant of lands 
to the company or to the date of the definite location of the road. 

As in the case of indemnity selections, hereinbefore described, it 
has a right which, though based upon a pranit made prior to August 
30, 1890, is not initiated so far as the selected land is concerned, until 
the filing of selection. You are accordingly advised as follows: 

The reservation required to be inserted in paterits for public lands 
west of the one hundredth meridian is not required to be inserted 
in patents issued for lands to which the grant or right of a railroad 
company attached prior to the date of the said act. It should be 
inserted in all patents for lands covered by indemnity selections made 
_by railroad companies and in selections made by the Northern Pacific — 
- Railroad Company under the provisions of the act of July 1, 1898, 
supra, in all cases where such. indemnity or other selections are 
approves eens to August 80, 1890. : 


JOHN D. OKIE. | 
Decided July 26, 1913. 


. DrserT LAND APPLICATION—REJECTION OF APPLICATION IN ‘Paar. 
If part of the land embraced in a desert land application is subject to entry 


and part is not,. the application should: not be rejected in its neh but 


should be allowed as to the land subject thereto. 
DESERT LAND APPLICATION—PAYMENT. 


| Upon rejection of a desert land application the money paid therewith should | 
not be covered into the Treasury but should be returned to the applicant. 
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- JONES, Pirst Assistant Seeretary: 


On uy 15, 1912, J ay Blake filed his desert land ise siieation for 


the SW. 4, See 13: N.4 . NW. 4, SE. 1 NW. 4 and NE. 4 SW. 4, Sec. 


24, T. 48 N., R. 86 W., 6th P. M., Buffalo, Wyoming, land district, 


7 which was rejected by the local officers on the same day because of . 


conflict as to the SW. 4, Sec. 18, with the desert land entry of one 


Kirch. . On the same day, fesracsiven deposited to the credit of the | 
Treasurer of the United States mm received af Blake i in connection 


- with said entry. 


On July 20, 1912, Blake, who appears ee to have had notice of 


the rejection: of his ‘application, but who had received the receiver’s © 
receipt for the money, assigned the entry to John D. Okie. On 
August 5, 1912, Okie applied for repayment of the purchase money 


paid on said entry, accompanied -by the receiver’s receipt, his relin- 


-quishment of the land, and a copy of the assignment from Blake. 
Okie has appealed to the Department from the decision of the Com- 


missioner of the General Land Office, dated October 1, 1912, deny- 
ing. the application for repayment. Pad 

The local officers committed two wholly indefensible errors in this 
ease, which, in the judgment of the Department, cannot be held to 
have. pre adiced the right’ of Okie to repayment under his pending 
application. In the first place, they were without any authority to 


reject Blake’s application: as to that part of the land subject to 
desert land entry. As 1 was B held’ in . the case of Heter - dv . Landley (35 


L. D., 409): 


“It has been uniformly held in numerous cases fiat if a part of the land 


"covered by an application to enter is subject to entry, and a part is not, the 
application, should not be rejected as an entirety but: should be allowed as to | 


the land subject thereto. . | 
‘The covering of the ‘money paid by Blake into the Treasurys when 


~ the application had been rejected, instead of its return to the appli- 


cant with the receipt issued by the receiver, was a violation of the 
rule prescribed by the Department in such cases. Blake not only had 


the right to assume that this entry had been allowed, but his rights 


=, in the premises were unaffected by the erroneous action of the local 


land officers, and for the purposes of this decision the matter will 


fx 


be treated as if the local officers had ‘allowed the application as to the 


land subj ect, thereto. 


~ Under section 2 of the act of June 16, 1880 (21 Stat., 287), the 


assignee of a. desert land entry is entitled to repayment of the pur- 


chase money paid i in connection with an entry which has been errone- — 


~ ously allowed. and .cannot be confirmed. Under this section it has | 


been uniformly held by the Department that one who makes entry — 
for a tract of land which is Sapseduenuy. canceled because of conflict 
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as to a part of the tract neared: may relinquish the entire entry and | 
obtain repayment for the entire tract. 

The decision appealed from is accordingly reversed and repayment 

will be made to Okie aS the assignee of J jay Blake. | 


—_——— 


“MILLER ET AL. v. WATERS, 
| Decided ine 9, 1918. 


: ‘Two Contests AgarInsr Pars or SAME ENTRY. 


Two ‘qualified . persous may - initiate a contest . against an ‘entry. by Joint 
affidavit; but two separate contests by different per sons against the same. 
ae each attacking a different pat of the entry, will not be permitted. 


Jonzs, First Assistant ee 


F. B: Miller and Jacob E. Moore have sopeuina oa the rae : 
of the Commissioner of the General Land Office, dated November 12, ° 
1912, dismissing their contests against the desert land entry, made by 
_ Elizabeth ere on February 8, 1910, for lot 4, SW. 4 DY ay and 
W. 4 SW. 4, Sec. 1, and lot 1, SE. 4. NE. 1, and E. 4 SE. 4, Sec. 2, 
T. 44 N., R. 10 E., N. M. pe M, ‘Del Norte, Colorado, land district, 
containing 320.18 acres, ; 

The following facts. appear font the record: | | 
On March 14, 1911, the claimant: filed her first annual proof, show- 
ing the expenditure of $34°7, 50 for sinking and curbing a well and 

breaking brush on 80 acres. 

On March 26, 1911, Miller filed an affidavit of contest against the 
K..£ of said entry, sllening that: a _—" 

Elizabeth Waters has wholly failed to expend one dollar per year towards Me 
. the redemption of said. land or for the purposes of the Statutes in such cases 

made and provided. ’ : 
On the same oe Moore filed an affidavit of « contest, against the 
W.4 of said entry, alleging that: 7 


Elizabeth Waters has wholly failed to expend one ‘dollar per acre per ent 


for the purpose of redeeming said land: or for the purposes of the statute i ee 


such cases made and provided. © 

On March 30, 1912, the claimant filed a second ecnail proof show- 
- ing the expenditure of $365 for five hundred posts, 2,296 pounds of 
wire and staples, and labor in setting posts and stringing wire. — 


Miller, Moore, and the claimant appeared before the local officers: = 


on June 11, 1919, the day set for the hearing, in person, and the case 
_ of Miller v. Waters was first called. The register and receiver denied — 
a motion filed by the claimant to dismiss the case, whereupon the con-. — 


_ testant submitted testimony, to the sufficiency of which the claimant 


demur red. The eS was overruled and. the claimant submitted 
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testimony in defense of her entry. It was then stipulated that all the 
testimony submitted in the case of Miller v. Waters should be con- 
sidered as evidence in the.case of Moore v. Waters. - 

Upon the cases thus consolidated, the local officers rendered de- 
cisions recommending the dismissal of Miller’s contest and the can- 
—cellation of the entry upon the contest of Moore, for the reason 
that the second year’s expenditure was not commenced until fifty- 
two days after the expiration of the second year of the entry. | 

_In the deqsion. from which os appeal is prosecuted, the Com- | 
missioner held: — | : 

The epnttentiouis to contest the aia entry were wholly ineuniciant and neither — 
stated a cause of action. There is no statute which requires an entryman or 
entrywoman to redeem the land in a desert-land entry, and the charges of failure 
to expend one dollar per year or one dollar per acre per year for the purpose 
of “redeeming said laud” or “towards redemption of the land” or “for the 
yurposes of the statutes in such cases made and provided” were meaningless 
and the proceedings based thereon are void. . Moreover, a contest charging 
failure to comply with the law as to a etitont of the entry can not be enter- 
: tained. However, there would appear to be no objection. to two. qualified con- 
- testants initiating proceedings by a joint affidavit. 


The Department is unable to agrée to the reeuonne of the Com- 
missioner of the General Land Office that the affidavits of contest 
in this case did not state a cause of action. It appears from the 
record that neither the claimant nor any other party to the case enter- 
tained any doubt with reference to the default charged against the 
entry, and it is obvious that, however informal the charge may have 
been, the claimant had every opportunity to defend her entry and 
that she took advantage of such opportumity. The charge made by 
Miller was defective in that the words “per acre,” after the word — 
“ dollar,” were omitted, and he should have been permitted by the 
local officers to. amend his allidavit by inserting these wore, as he 
offered to do. 

The most serious objection to this proceeding was the effort to 
bring two separate contests against the same entry, each contest — 
attacking only a part of the entry. This can not be permitted for 
the obvious reason that it would subject the entryman to an unneces- 
sary burden. The Commissioner properly held that two qualified 
contestants might initiate a contest by joint affidavit, and this result 
was actually accomplished in this case by the consolidation of the 
two proceedings. ' | 

The fact that the claimant has sunk a well, broken the brush, and 
made the expenditures for post, wire, and staples and erecting the 
fence are undisputed. Testimony was submitted tending to show 
that the amounts paid by her on account of the well and the break- 
‘ing of brush were excessive. However, it was clearly shown that 
the expenditures claimed upon annual proof were made and the 
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: weight of the testimony supports the finding that the amounts paid 
by the claimant were not in excess of the prices obtaining in that. 
—— docality. Upen the merits, therefore, the contests have failed. 


While it is true, as found by the local officers, that the improve- 


ments shown in-the second annual proof were not commenced until 


~. 


after the expiration of the second year of the entry, it was clearly 


shown that they were begun before notice of contest was served 


and without knowledge that the contests had been filed. It was 
further shown that the contract for the performance of the work 
shown upon the second annual proof was made long prior to the 
expiration of the second year of the entry and that the delay in the 


work was through no fault of the claimant. Under: these circum- | 
stances, the Department is unwilling to cancel the entry at this time. - 


As above modified, the decision of the Commissioner of the General 
Land Office 1 is affirmed, 7 


7 HUGHES y. STATE OF FLORIDA. 


| Decided August Lh, 1913. 


‘MUNERAL Lanp—Duposrr OF SHELL Hoek 


A deposit of shell. rock, used. for building purposes, construction of roads and 
streets and the foundations. of noes is not a mineral within | the meaning 
of the general mining laws. : 


| BUILDING. STONE PLACER—ScHOoL INDEMNITY SELECTION. 


‘Land embraced. in a school indemnity selection’ is not subject: to location as a | 
| building: stone placer under the act of August. 4, p bees: = 


. Jonns, First Assistant Scoretary: 


This is an appeal by E. Lee oe | from the decision of the 


-.- Commissioner of the General Land Office of March 25, 1912, dis- _ 
- missing his protest against indemnity school land salection No. 09395 | 
_. filed by the State of Florida at Gainesville, Florida, for lot 3, Sec. 

27 and lot 2, Sec. 84, T. 30 5., R. 19 E, » containing 08 and. 2.34 ares | 


respectively. 
The above tracts constitute: an island sinated in Hillsboro Bay, 
known as Bull Frog Mound. It was ordered surveyed as public land 


. by decision of the. Department of October 27, 1906, which also 


directed that it be disposed of as an isolated. tract. Tae. however, 
upon August 8, 1907, one Gibson was allowed to make homestead 


| ‘entry thereon. In Davis v. Gibson (38 L. D., 265) a contest affi- 


davit, which alleged that the land consisted of a menor of shell on a- | 
sand bar which is covered at high tide, save the deposit of shell, 
and that there i is no soil on the mound and it is not susceptible of : 


cultivation or of use as a place of tie was B held suiticient. The 


4779° —VOL. 4218-26 
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homestead entry was canceled as a result of the contest proceedings. 
The present: selection was filed August 25, 1911, it being stated that 
it was in leu of a loss of 2.42 acres in ane 16, T. 3 .N., RB. 5 E., the 
cause of loss being given as “ Georgia Boundary.” Publication of 
notice of the selection was made from aa 7, 1911, to October 
5, 1911. , | 

J anuary 10, 1912, E. Lee Hughes located a. placer claim on this 
Jand, the notice of location reading as follows: 

NOTICH is hereby given that the undersigned, having complied with the re-- 
quir ements of Chapter Six (6) of Title Thirty-two (32) of the Revised Statutes 
of the United States, and the local laws, rules and regulations has located three 
(3) acres of placer mining ground situated in ‘Hillsboro: County, State of 
Florida, and described as follows, to wit:. | 

Lot No. 3 in section OT: and lot No. 2 in section 34, all in township 30 south, 
range 19 east, Tallahassee Meridian, Florida. 

January 12, 1912, he filed a protest against the selection, eeene 
the fact of his location and alleged that the land is “a mound of 
stone and shell such as is used for building purposes, construction of 
roads and streets, and the foundations for houses, and is. absolutely 
of no other value whatsoever.” Section 4 of the protest reads: | 
. 4th. Said land is of such character as is contemplated by the act of Congress 
of August 4th, 1892, extending the mineral land laws so as to bring lands chiefly. 
valuable for building stone within the provisions of said law by authorizing a 
placer entry of such lands. : | 


In the appeal it is nepedl that it having been found 3 in the home- 
stead contest. proceedings that the shell on this land is worth. from 
$5000 to $6000 for commercial purposes, such as building roads, 
foundation for houses and the like, and that prior to the allowance 
of the homestead entry some 40,000 cubic yards of the material 
had been removed, the shell being worth about $1.00 per cubic yard 
in Tampa, Florida, the land is mineral in character, subject. to min- 
eral entry under the general mining laws and, therefore, excepted 
from the grant to the State of Florida. It is stated that: the shell 
has become cemented together and has to be blasted out as ordinary 
rock is blasted. The material is claimed to be the same as or similar. 
to, what is known as coquina, and the following quotations stated 
to be taken from the second annual report of the Florida State Geo- 
logical Survey are presented: 

One of the most common of the. marine Quaternary deposits in the coquina, | 
which occurs at various points along the coast. This consists of a mass of more 
or less water worn ‘shells cemented by calcium carbonate. The amount of | 
cement is seldom great enough .to close the openings between the individual 
shells, though in some localities the process of cementation has proceeded far 
enough to produce a rather compact fossiliferous limestone. There is usually 


more or less sand present, which is. commonly in the form of thin laminae 
separating the shell beds, and various gradations from sand rock to shell may 
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-be noted along the Florida coast. This rock was described by several of the 
earlier writers on the geology of the State. The following account is from a 
paper published by Jas. Pierce in 1825. . 7 

Extensive beds of shell rock, of a peculiar. character, eecuny: the borders. of. 


the ocean, in various places from the river St. Johns to Cape Florida. . They 


are composed in unmineralized marine shells, of species common to our coast, 
mostly. small bivalves, whole and | in minute division, connected by calcareous 
cement. I examined this rock on the isle of Anastasia opposite St. Augustine, 
where it extends for miles, rising twenty feet above the sea and of unknown 
depth. It has been penetrated about thirty feet. In these quarries, horizontal . 
Strata of shell rock of sufficient thickness and solidity for good building stone, 
alternate with narrow parallel beds of larger and mostly unbroken shells, but. . 
slightly connected. Hatchets are used in squaring the stone. Lime is made 
from this material, of a quality inferior to ordinary stone lime. The large 
Spanish fort, and most of the public and private buildings of St. Augustine, are 
constructed of this stone. The rock extends in places into the sea, with super- 
incumbent beds of new shells of the same character. ‘Similar shell rock is — 
found on the continent in several places. | | 
*% =. * ok * ; 5 * 


coQUINA, 


‘The ord is here used, as it is qacd! on the east aouae to designate those de- 
posits ‘of cemented shell fragments and quartz sand that can be seen at many 
localities near the present ocean shore of southern Vlorida. he 

* a: *% - Ke % 

“All phases between shell rock and material which is made up mostly of 
quartz. sand, can be found near Hillsboro Inlet, Delray and oon Beach. 

‘oo : x *. ae x BS % 3h ; 

Coquina has been quarried for road material at several localities along the 
east coast. For ‘this purpose, it is not SO satisfactory as the Miami oolite, the | 
coquina is not so calcareous as the oolite, is loosely cemented, where quarried, 
and breaks up instead of. pecene sony | _ 

The coquina rock of Aosta eins Island near St. Augustine has been known as 
a building stone for more than three hundred years. ‘This coquina was, in fact, 
the first stone used for building purposes in America, its use having begun with 
the settlement of St. Augustine about 1565. Coquina consists of a mass of shell 
of varying size or fragments of shells, cemented together ordinarily by calcium 
carbonate. A small admixture of sand is in some instances included with the 
shelis. When first exposed. the mass of shells is imperfectly cemented and the. | 


rock is readily cut into blocks of the desired size. Upon exposure, however, — 


the moisture contained in the interstices of the rock evaporates and in doing 
so deposits the calcium carbonate which it held in solution thus firmly cement- 
ing the shell mass into a firm rock. Thus endurated the resisting qualities of 
the rock are good. The shells from this formation have been extensively . used 
with concrete in the construction of modern buildings at St. Augustine. ‘Aside 
from its occurrence on Anastasia Island; coquina is found at. many other poms 
along both the east and west side of the peninsula, 


The Department does not concur with the contention that this: de- _ 


posit is a mineral within the meaning of the general mining laws. 
It presents features greatly similar to the deposits of sand and gravel 
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considered in the case oe Fcnsierman v, Brunson (39 L. D., 310). 
The Department there said (at page 313): | 

From the above resume it follows that the Department, in the absence of 
specific legislation by Congress, will refuse to classify as mineral land con- 
taining a deposit of material not recognized by standard authorities as such, 
whose sole use is for general building purposes, and whose chief value is its 
proximity to a town or city, in contradistinction to numerous other: like de- 
_ posits of the same character in the public domain. 


In harmony with that holding, the deposit of shell eck ieee in- 
volved cannot be held a mineral under the general mining laws. 

The plat of T. 3.N., R. 5 E., discloses that that township is ren- 
dered fractional by the boundary line between Georgia and Florida 


and contains no section 16. By the act of March 3, 1845 (5. State, 


7 88), there was granted to the State of Florida “ section number six~ 
teen in every township, or other lands equivalent thereto, for the use 
of the inhabitants of such township, for the support of public 
schools.” Section 2275, R. S.,,as amended by the act of February 28, 
1891 (26 Stat., 796), provider: | _ 


' And other aaa of equal acreage are also hereby appropriated and granted, 
- and may be selected by said State or Territory to compensate deficiencies for 
school purposes, where sections sixteen or thirty-six are fractional in quantity, . 
or where one or both are wanting by reason of the township petne factional, or 
from any natural cause whatever. 


The method of making selections to wiih neh defictencice is set. 
forth in section. 2276, R. 5. as ; amended by the act of February 
28, 1891. | 

tn the protest.it was alleged that the land i 1s chiefly valuable for 
building stone and is, therefore, subject to entry as a placer claim 
under the act of August 4, 1892 (27 Stat., 348). This act provides: 

Be it enacted by the Senate and. House of Representatives of the United 
States of America in Congress assembled, That any ‘person authorized to enter 
jands under the mining laws of the United States may enter Jands that are 
chiefly valuable for building stone under the provisions of the law in relation to_ 


placer-mineral claims: Provided, That lands. reserved for the benefit of the . 
public schools or donated. to any State shall not be subject to entry uades 


this act. 

Assuming, without soci that. the miter here pkosent is 
building stone within the meaning of- the above act, it should. be 
‘pointed out that the location was not made until after the filing of 
‘the State selection and the publication of notice thereof. In South — 
‘Dakota v.. Vermont Stone Company. (16 L. D., 263) it was held that 
lands valuable for building stone were not excepted under the act of 
August 4; 1892, from a grant to a State for school PUEDES) it be- 
ing stated at page 264: | 
The passage of this act makes land chiefly | varuabie for building stone site 


ject to entry under the placer mining laws, unless such lands have been re- 
served for the benefit of the public schools or donated to any State. 
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Bastion 997 5, R. S., appropriates and grants other lands of equal 
area to be selected by a State as indemnity for a deficiency in the 

lands granted for school purposes. The indemnity lands are accord- — 
ingly “donated” to the State when properly selected by it and are 
- thereafter excluded from subsequent location as a building stone » 
_ placer under the proviso of the act of August 4, 1892. The present 
location being subsequent in point of time to the selection by the 
State, is, therefore, made upon land not subject to such location and” , 
constitutes no bar to the allowance of the State selection. a 

‘The deciton of the Commissioner i is accordingly affirmed. 


ee 


HUGHES v. STATE OF FLORIDA, 


Motion for rehearing | of departmental decision of eer 14, 
1913, 42 L. D., 401, denied by First Assistant Secretary Jones, Oe 
tober 97, 1918. 


SVAN HOGLUND. | 
Decided August 29, 1918. 


WARRONEG: Forest LAnps—HoMnsreap ENTRY. 


Where a homestead entryman at the time of withdrawal. of the Sande for 
forest purposes was in default, but no proceeding was instituted against 

. his entry until after he had cured his default by further compliance with 
law and the submission of proof which would have entitled him to patent 
had no withdrawal intervened, he is entitled to patent notwithstanding 
such withdrawal. | 


Jongs, First Assistant Searches. | So 

Svan Hoglund has applied to the Department for ae exercise of 
_ its supervisory authority with reference ‘to his homestead entry for 
the NE. } SE. 4 and fractional SE. 4 NE. i, Sec. 34, N.-4 SW. 4 and 
| fractional SW. 4 NW. 4, Sec. 35, T. 19 N., R. 4 E., H. M. Borska. 
- California, land. district, which was canceled by departmental deci-. 
sion of May 18, 1918, motion. for rehearing whereof was denied on: 
July 15, 1918. 


This entry was made on ‘July 26, 1902, it being stated in the ee - 


“plication that Hoglund settled on. the land on July 1, 1902. ; 
_ The land embraced in the entry was included in the Klamath — 
Forest Reserve, on May 6, 1905 i Stat. , 8001), — to the fol- 
lowing exception: 


ae Excepting from the force and effect of this pr oclamation all. lands which aes = | 
- have been, prior to the date hereof, embraced in any legal entry or covered by 


any lawful filing duly of record in the proper United States land office or. upon 


~ 


which any valid settlement has been made, pursuant to eae and the. statutory De 
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period within which to make entry or filing of record has not expired: Provided, 
That this exception shall not continue to apply to any particular tract of land 
unless the entryman, settler, or claimant continues to comply with the law 
under which the entry, filing, or settlement was made. | 


- The proceeding which resulted in the cancellation of the entry 1 was 
directed by the Commissioner of the General Land Office, on April 
19, 1910, upon the charge of failure to establish and maintain resi-. 
dence: At the hearing, on May 31, 1911, testimony was submitted 
showing, as has heretofore been found by the Department. | 

The ee in controversy contains about 4,000 000 feet of timber, chiefly 
Douglas fir, with cedar and pine; the claimant alleged that he settled on the 
tract during September, 1902, and remained. two or three weeks. .He returned — 
to the land during January, 1903, and remained until July, following. During 
| July, 1908, he secured employment at a lumber mill, forty or fifty miles from 

the land, and continued to work for said mill until the date of the hearing. 
According to his own statement, he was on the land in November, 1908; April. 
or May; 1904; November, 1904; April or May, 1905; and November, 1905, for 
from two weeks to a month or more on each occasion. He lived on the land 
continuously from May, 1906, until. August, 1907, when he submitted proof. . 
‘Final certificate. was issued to him on August 6, 1907. His eultivation of the 
tract consisted of the raising of a garden each year of one-half acre or less. 

Upon the foregoing finding of facts with reference to the claim- 
ant’s residence and cultivation of the land, the Department held, in 
its said decision of May 18, 1918, that: | 7 
| His alleged residence upon the tract, prior to the date of his entry and until 
May, 1906,,was in the nature of occasional visits, and that the withdrawal for 

poresy purposes, under the terms of the pr oclamation, has attached. 

Upon reconsideration of the entire record, it is believed that an 
erroneous disposition has been made of this case. Undoubtedly, at. 
the date of the withdrawal for forestry purposes and for some time 
thereafter, the entry was subject to attack and cancellation because 
of the claimants failure to substantially meet the requirements of 
the homestead law as to residence and cultivation. As has been 
before stated, however, this proceeding was not directed until nearly — 
three years after the date of the submission of proof. The claimant 
is therefore. entitled to judgment upon. the entire record and his rights 
in.the premises were not foreclosed prior to May, 1906. If all the 
facts before the Department would justify the issuance to him of a 
patent. had no withdrawal intervened, he is entitled to patent not- 
withstanding the withdrawal. The very statement: in the with- 
drawal, “that this exception shall not continue to apply. to any par-- 
ticular tract of land unless the entryman, settler or claimant con- 
tinues to comply with the law” indicates a purpose not to confine the 
claimant to the facts theretofore existing but to make his future con- 
duct material, if not controlling. | | 

iit sufficiently appears from the record, in addition to what has been : 
hereinbefore stated, that Hoglund mando: a valid settlement upon the 
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land; that he has expended i in the neighborhood of $1, 000 i in improve- 


ments thereon; that he was practically without means when the entry - . 


was made cad that he expended his surplus earnings in improving 
the land; that six years have elapsed since the issuance of final cer-— 
tificate and there is no suggestion that he had sold or contracted to 
sell the land or the timber, or done any other act suggestive of specu- 
lation or bad faith, nor is there evidence that he has had any other 
home than on the land under consideration. ‘The record fairly war- — 
rants the finding, and it is now the judgment of the Department, 

that his absences from the land, during the period covered by. the 
proof, were necessary and that ee is entitled to. have the final proof 
accepted, as he now asks that it be considered, as commutation proof.. 
_ For the reasons hereinbefore stated, the decisions of May 13, 1913, _ 
and July 15, 1918, are revoked and vacated and the entry. sill ba : 

passed to patent, upon payment of the purchase price for the land.. 





INSTRUCTIONS. . 
ENLARGED HomestisaD—ADDrTION A ENTRIES Unper SECTION 3, 


Sections 3 of the enlarged homestead. acts°of February 19, 1909, and June 17, 
1910, and the act of February 11, 1913, amending said sections, all provide. 
‘that additional entries thereunder may be made only by “ homestead 
_entrymen of lands of the character herein described upon which final proof 
has not been made;” and the land department is without authority to 
allow additional entries under said sections after the submission of final 
proof upon the original entry, no matter how strong the equitable considera- 
tions in favor of the allowance of such entries may be. 


First Assistant Secretary Jones to the Commissioner of the General. 
Land Office, September 11, 1913. | 
7 aro in ‘receipt of your letter of August 25, 1913, asking for con- 
_ struction of sections three of the enlarged homestead ae of February 
19, 1909 (35 Stat., 639), and June 17, 1910 (36 Stat., 531), as applied © 
— to thosé cases where homesteaders, wie made entriés under the gen- 
eral law of lands now subject to designation under the enlarged’ 
homestead acts, desire to make additional entries under the provi- 
sions of the sections mentioned but whose time for submission of final 
proof upon the original entries has ene before nos can make the 
additional entries. . 
The reasons stated why the saaiGonal entries can not: ue made are. 
that in some instances the land has not been designated though peti- 
tion therefor is pending; in others there are pending adverse claims 
upon the land which applicants are seeking to remove by contest; in 
other instances plat of survey of the land sought has not been filed, 
or existing EEGs | are suspense pending resurveys. 
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ATT of ti! instances cited by you present equitable reasons ai 
additional entries should be allowed, if permissible under the law. 
However, the sections’ referred to. specifically provide that the right 
to additional entry accorded therein may only be exercised by “ home- 
stead entrymen of lands of the character herein described upon which - 
final proof has not been made.” “The same language i is repeated in | 


_ the act of BED Ene ey: 11,1918 (37 Stat., 666), amending said sections _ 
. three. 


The law, as will be perceived, confers the right of additional entry 
only upon those entrymen who have not made final proof upon their 
original entries; makes no exceptions on account of equitable or other 
conditions; and consequently, this Department i is without authority 
to allow additional entries in any case where final proof* has been 
_ submitted upon the original. - If, therefore, an entryman makes final _ 
proof upon his original entry without applying prior thereto for the 
exercise of the additional right, so conferred, his original entry ex- 
hausts his right and debars him thereafter ee an additional entry 
under the said acts. The fact that conditions beyond his control, 
affecting the lands which he desires to include in the additional entry, 
exist, preventing such additional entry, can not vary the express re- 
aiimoment of the law. 7 
You are, therefore, advised that the antauen to whom your letter 
refers, cannot be allowed to make additional entries under existing 
enlarged homestead acts after they have submitted final proofs upon 
their original entries. You will, however, consider and report upon 
the advisability of Secommendine: legislation to Congress which will 
accord the right of additional entry to persons who have heretofore 
submitted final proof upon original entries for lands of the character 
subject to designation under the enlarged homéstead act, upon the 
condition that such entrymen still occupy and own the lands em- 
braced in their original homestead entries and upon which they have 
- theretofore submitted final proof, and upon condition that the lands 
within the additional entry. shall be, as a prerequisite to patent, cul- 


tivated to the extent and for the time prescribed in _ the ERD 


laws. 


M. R. HIBBS. 
Decided September 11, 1918. 


‘Nationat Fornst HomMEesTeaps—Conpirions, LIMITATIONS, 0B RESERVATIONS. 
The act of June 11, 1906, authorizing the opening of agricultural lands within 
national forests to homestead entry, does not authorize either the Secre- 
_ tary of the Interior or the Secretary of Agriculture to impose upon entry-. 
-. men thereunder, or insert in patents issued upon the lands, any conditions, 
limitations, restrictions or reservations not specifically authorized by 
. existing laws. 
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Je owns, First Assistant Secretary: 


- In -connection with the application of M. R. Hibbs for iis listing 

of 61.5 acres of land in the Nez Perce National Forest, Idaho, under — 

_ the act of June 11, 1906 (34 Stat., 233), the Secretary of Agriculture 
requested the restoration of the lands described in the application’ 
with the exception of a strip of land five chains wide and containing 

a total of 4 acres, which was desired to be reserved for a roadway. 
Upon consideration of the matter, and under departmental ruling 

of June 3, 1913, you held that it is unnecessary to except the so-called 

roadway from the listing and restoration but that the use of same. 
may be reserved by the insertion of the following reservation in the 


patent: “Reserving, however, to the United States for the use of its 


officers, agents, and employees and for the use of all other persons 
who may desire to travel over, upon, and along the same, an easement 
or roadway for a wagon road = feet wide, being ———— on each 
side of the center line of said road as the same has been surveyed, 
laid out and extended over, upon, and across the lands cy granted 
and conveyed.” | 

In connection with the Hibbs application, the sco of the 
Geological Survey reported, under date of June 14, 1913, that the- 
land lies along Granite Creek the water.of which is suficient for the. 
development of 1,500 horsepower by means of a pressure pipe extend- 
ing along the creek and located entirely upon the land applied for by 
Hibbs. The district engineer of the Survey recommended that all of 
the land in the Hibbs application, below an elevation of 10 feet. above 
that of the junction of Granite and Little Granite creeks, be with- 
held from entry. The Director suggested that in lieu of such reserva- 
tion the entire tract be listed and patented to Hibbs with a reserva-_ 
tion for the pressure pipe line in the patent similar to that approved 
for the roadway, citing as authority therefor that-part of the act of 
June 11, 1906, which gives the Secretary of Agriculture discretionary 
powers as to the elimination of lands from-national forests, and the 








opinion of Attorney General Moody (25 Ops., 470), to the effect that. 


the power of the. Secretary of Agriculture to prohibit the use of 


forest FEser ves carries with it the right “to attach conditions toa 


permission.” 

The Department has given die subject careful Scars Gon, and 
has reconsidered its action of June 3, 1918, with respect to the road- - 
way, and while it believes that the disposition of the lands subject to © 
the roadway and pipe line reservations would be desirable in that it 
would permit the agricultural use while at the same time protecting 
the possible road use and power development, concludes that it | 
was without authority to insert such reservations or restrictions i in 
- the patent 
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- The act of June 11, 1906, supra, authorizes thé Secretary of Agri-— 
culture, in his discretion, to request the Secretary of the Interior to 
open lands for forest reserves, which may be occupied for agricul- 
tural purposes without injury to the reserves, to entry “in accord- 
ance with the provisions of the homestead laws and this act.” It 
authorizes the Secretary of the Interior, upon the filing of such a re- 
quest, to “ declare the said lands open to homestead settlement and 
entry, in tracts not exceeding 160 acres in area.” There is nothing 
whatever in the said act which authorizes either the Secretary of the 
Interior or the Secretary. of Agriculture to impose upon the entry- 
man, or’ insert in the patents issued upon the lands, any conditions, 
limitations, restrictions or reservations ‘hot specifically autuonized 
by existing laws. | 
The general homestead laws, sections 2289-91, after providing the 
conditions of residence, improvement and. cultivation required to. be 
. performed by the entryman as a pre-requisite to patent, provides 
that entryman shall, after compliance with all of said requirements 
“be entitled to a patent as In_other cases provided by law.’, There 
is no provision in those sections for the insertion in patents of re- 
strictions, limitations or reservations other than those authorized by . 
existing iw. 
_ Looking to the various acts of Gates it will be found that cer- 
tain reservations or restrictions have been specifically authorized. 
For instance, the act of August 30,-1890 (26 Stat., 371, 391), provides 
that in all patents thereafter ben for public lands west of the 100th 
meridian “ it shall be expressed that there is reserved from the lands 
in said patent described a right of way thereon for ditches or canals 
constructed by authority. of the United States.” The act of August 
9, 1912, applicable to entries within reclamation projects, authorizes 
ifs issuance of patent prior to payment of all charges due, upon the 
express condition that each patent shall reserve to the United States 
a prior lien upon the lands patented. Other instances are found in 
the land laws authorizing or directing the insertion of reservation, 
limitation or conditions in patents issued, but no such direction or 
authority is found in the statutes with respect to roads or rights of 
way for pipe lines, conduits, etc., utilized in n the generation, or trans- - 
mission of electrical energy. | 
It is a general rule, well established, that an. executive department 
of the government is only possessed of authority to execute, ad-— 
minister and enforce laws enacted by Congress (115 U. S., 406). 
intimated, Congress has not conferred upon this Department or the 
Department of Agriculture the authority sought to be exercised in. 
these cases of listing, entering, and patenting the lands subject to 
limitations, conditions and reservations with respect to a future use > 
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as a roadway or in the development and transmission of clectrical | 

power. | 
It is, therefore, held that: Mr. Hibb’s spalicttion must be alowed. 
either without the conditions hereinbefore described, or, if the road- 
way and power development are of sufficient value and importance 
_ to warrant the retention of the lands by the United States, its areas, 
so valuable, must be excluded from the survey application, listing, and 
entry and the remainder of the lands ony: disposed of under the 


- shomestead law. 


In this connéction your attention is directed to the fact that S. 
2404, inttroduced by Senator Myers, proposing to authorize the dis- 
position of public lands subject to reservation of rights of way for ~ 
the development of power, is before your office for report. 


IDA I. LUDOLPH. 
| Decided Ss 18, 1918, 


DESERT LAND. ENTRY——CHARACTER OF LAND. 


A desert land entryman may properly include in his entry a legal subdivision 
necessary for use for reservoir purposes, or for other necessary part: of the - 
irrigation systeni adopted by him, notwithstanding less than one- -eighth of 
the area: thereof is susceptible of irrigation from such eysier: 


Jones, First Assistant Secretary: 

Ida I. Ludolph has appealed from decision of October O5, 1912, by 
the Commissioner of the General Land Office, ee for ‘cancella- 
tion her desert land entry as to the S. 4 NE. 4, 8.4 SW. 4, W. 4. 
SE. 4, Sec. 10, ‘T. 131 N., R. 106 W., Dickinson, North Dakota, inn 
district. : 

The entry was made May 25, 1905, for the tracts above described 
and also the N. 4 NE. 4, said section. May 29, 1908, the entrywoman 
filed: final a “Final certificate was withheld. It is stated that — 
this township was included within coal land water al No. 1, by | 

_ executive order of July 7, 1910. , 

September 22, 1911, the Commissioner directed. ee against 


_ the entry upon the charge that the irrigable portion of the land had 


not been reclaimed by irrigation, and was not provided with the 
necessary ditches, laterals, and available water; that not as much as 
one-eighth of ‘the land entered has been cultivated. and irrigated ; 


that claimant has not provided a permanent water supply and irri- 


. gation system sufficient to irrigate all the irrigable portion of the 
~ land entered; that not. so much as $3.00 per acre has been expended 
in the necessary irrigation, reclamation, and cultivation of said land 
| and i in permanent improvements thereon. i 
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A haariis was had upon the charges, and the local stead Tren- 
_ dered decision recommending dismissal of the proceedings. Upon 
appeal the Commissioner, as above stated, held the entry for can- 
cellation, except as to the N. NE. 4, mainly for the reason that in — 
his opinion it was shown that not as much as one-eighth of each of 
_the legal subdivisions was susceptible of reclamation and irrigation, 
citing instructions under the desert land laws (39 L. D., 264, Par. 
24). He considered it somewhat doubtful as to the sufficiency of 
the water supply for the N. 4 NE, 4, which he allowed to remain 


intact, but concluded to accept the proof as sufficient for said sub- 


ison 

The special agent testified that all of the N. 4 | NE. 4,1 was ee 
irrigated and cultivated; that the area Seale. on the other sub- 
division is as follows: SE. 1 NE. 4, about 3 or 4 acres; SW. 4+ NE. -4, 
- about 3 acres; NW. 4 SE. 4, about 2 acres; SW. 4 SE. 4, abot 24 
acres; S. $ SW. 4, none; that the dam which gathers the water supply. 
is on the SE, 1 SW. 4. 

The evidence for the defense states the irrigable eee as follows: 
N. 4 NE. 4, about 65 acres; SE. 4 NE. 4, about 10 acrés; SW. 4 NE. 4, 
Bout 8 acres; W.4 SE. 4 Saboul 15 acres; S. 4 SW. % used only for 
- storage purposes, 

Departmental regulations Sanne that where there is not as much 
as one-eighth of any legal subdivision irrigable, such subdivision is. 
not subject to desert land entry. This is a proper provision because 

the character of lands should be determined by legal subdivisions 
when considering whether they are subject to eney under a ee 
law. This is the well established rule. 

If, as contended by counsel, all of the required one- eighth of an 
fee which must be irrigable, may be in one subdivision, there might 


be 280 acres of a 320-acre entry entirely devoid of the possibilities of 


irrigation, and only one subdivision of 40 acres irrigable. The law 
provides that final proof must show cultivation of one-eighth of the 
land. .Under this provision of law, departmental instructions require 
- that one-eighth of the whole area of the entry must be shown to haye 
been. cultivated and irrigated prior to final proof, but it is held that — 
_ itis not necessary that such cultivation and irrigation be upon each 


_ legal subdivision. It may all be upon one subdivision. However, 


this is an entirely different question from the one arising with refer- — 
ence to what Jands are subject to desert land entry. If no portion of . 
the subdivision can be irrigated, and is not of use as a necessary part 
of the reclamation scheme, there can be. no reason or justification for 
- permitting that tract to be taken under the desert-land law. Same — 
reasonable and considerable portion must be susceptible of. such 
reclamation, and the Department has fixed one- eighth, of each sub- 
division as the minimum. But if a tract be used as a necessary part 
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of the. reclamation project, as for reservoir purposes, which may be 
 & very necessary part of an irrigation plan to irrigate adjoining | 


tracts embraced in the same entry, it would appear that such tract is. | 


as hecessary as any other portion cf the entry in perfection of the 
_ scheme, and perhaps the most important part of the plan. It is be- 
lieved that such use is sufficient to classify such a tract as ee to 
entry under the desert land law. | | 

In this view of the case, the Department sees no sufficient reason 
for cancellation of any portion of this entry. On the SE. + SW. 4 
is the dam which, according to the plans will make a reservoir cover- 
ing 15 acres of that tract and the adjoining SW. a SW. 4. The 
water is conveyed from there across the W. 4 SE. 4, which ‘accord. | 
ing to the evidence for the defense contains about 15 acres of irrigable 
land, and according to the special agent, about 43 -acres, almost 
equally divided between the two subdivisions. The water passes on 
over the SW. 4 NE. 4, and on this tract there are about. three acres 
irrigable, and valnable buildings and improvements have been placed 
on this tract. This subdivision is also important for the conveyance 
of water onto the main irrigable portion of the entry, namely, the 
N. 4 NE. }. The SE. } NE. 4 has about 4 acres irrigable according 
to thé special: agent, sind about 10 acres, according to the defense. 
As these areas as given are only approximate, and, in any event, close 
to the required area, and as the tracts taken kopetlien form one com- 
plete irrigation system, which might be seriously disturbed by the 
elimination of some of the subdivisions about which there may be 
doubt as.to the required area of irrigable land, it is deemed ‘proper 
to give claimant the benefit of the doubt. 

The’ pes PUPP was found by the Commissioner sufficient. for 
‘the N. 4 NE. 4, which contains the greater portion of the irrigable © 
area. -Ponsdente all of ‘the facts and circumstances shown, the 
_ water supply will be considered as sufficient for the irrigable por- 
tion of the entire-entry. If no other objection appear, the proof will 
be accepted and patent issued, with proper consideration with reter- 
- ence to the said coal withdrawal. | 7 : 

_ The decision sppealed: from 1 is accordingly savercaat 


ARCHIBALD McNABB. 


| Decided September 18, 1918. 


_ PLACER Crarm—Drscrretion—SuRVvEY. 


_ Where a placer entry of part of a regular-shaped lot. eamipoasd of legal abe 


divisions is described in terms of the public surveys as a legal subdivision,’ -_ 


and may be readily identified by that description, a special mineral sulvey 
thereof .will not be required. 
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Jonus, First Assistant Secretary: + 

. This is an appeal by Archibald McNabb from the aarison of the 
Commissioner of the General Land Office, dated August 15, 1912, 
holding for cancellation his mineral entry No. 014336, made February 
8, 1912, at Los Angeles, California, for the Pepe nicer embracing: 
“ihe N. 1S. 4 SW. 4 SE. 4, and SE. 4 SE. 1 SW. 4, Sec. 21, T. 2 N. 
-R.9 W., S. B. M. The Commissioner required certain further evi- 
dence as to the improvements claimed, an abstract of title, and also — 
an. official sunvey as to that part of the entry described as the N. $ 
S.4 SW. ;4SE. 4. The entryman has appealed as | to the two latter - 
: requirements. 

The location was sade. March 10, 1906, and described the land as 
above stated. McNabb filed an application for patent No. 05381 
therefor, J anuary @ , 1908. This was held for rejection. by the Com-- 
missioner in his décision of J uly 19," 1910, wherein, among other 
requirements, he stated : 

No abstract of title has been furnished in the case, as required by paragraph 
42 of the mining Tegulations. If it be sought to establish title in.claimant, — 
‘under the provisions of section 2332, U. 8S: Revised Statutes, paragraphs 43 and | 


7477 of the U. S. Mining Regulations prescribe the evidence necessary to be 
. furnished in such a case. 


McNabb filed a withdrawal of this application, J sis 31, 1911, in 
which he stated : 

I, Archibald McNabb, of Los Angeles Geant State of California, do hereby 
declare that I am unable to furnish any abstract of title to the N. 4 S. 4 SW. # 
SE. 4 and the SE. + SE. 4 SW. 4 of Sec. 21, T 2N., BR. 9 W,,'S. B. M., under 
my application 506 "(Serial 05881). I-therefore hereby abandon and withdraw 
said application, with the purpose of completing my location of said premises 
under my application for the.same in my own name, made in September, 1910. 
’ Tam now and have been since 1905, in possession of said premises and have 

made valuable improvements thereon. : 


It is apparent from the record that McNabb i is desirous of securing 
title under section 2332, Revised Statutes, which provides: 

Where such person or association, they and -their erantors, have held and ; 
Biorked their claims for a period equal to the time prescribed by the statute of 
limitations for mining claims of the State or Territory where the same may be 
situated, evidence of such possession and working of the claims for such period ~ 
shall be sufficient to establish a right to a patent thereto under this chapter, 
in the absence of any adverse claim. 

Under the above section the applicant is not eee to furnish 
an abstract ‘of title (paragraph 75 of the mining regulations). The 
Commissioner’s decision in this respect is reversed. The entryman | 
has furnished part of the evidence required by paragraphs 75 to. 77 — 
of the mining regulations, concerning claims asserted under section 
2332, Revised Statutes, and he ‘should be permitted a reasonable time | 
within which to furnish the necessary showings. | 
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| ‘June 30, 1881, the Woodman Placer, Jot No. 41, was patented. 
_ Upon the plat of T. 2 N., RB. 9 W., approved by the surveyor general -_ 
April 3, 1876, this lot 41 is shown as being situated in Secs. 21 and | 
28, that part lying i in Sec. 21 embracing the 8.48.4 SW. 4 SE. 4, and 
the S. $ SE. + SE. +. The remaining 30 acres of the SW. 4 SE: 4 
were eee) as lot 5. In the decision now under review the _ 
_ Commissioner held: 7 


A portion of a lot is ae a legal subdivision, and claimant will be required to i 


have an official - survey made of this part of lot 5, described in his entry as the | 


N. 3.8. 4 SW. 4 SE. 4 of Sec. 21, and furnish this office with a copy of the 
approved plat and field notes of such survey. See cases of Holmes Placer (29 
L, D., 3868) and Chicago Placer (34 L. D., 9). . 
In the Holmes placer, supra, the Deparuusnt sousideted an. appli- | 
cation which described part of the land as the “ W. 4. of lot 1, the 
W.4 ofthe E.doflot i, . . . Sec. 3.” From the anrliee decision 
in that case, reported § in 26 L. D., at page 650, it appears that lot 1_ 
was originally less than 40 acres, and that since survey a part of it 
had also been patented as a ae aa The Pepin there said. 


at page 651: 


A lot is necessarily an abnormally shaped tract, whether made by the original . 
survey or caused by the segregation of a part thereof by a mineral entry.. 
Hence to attempt to describe a part of it in the way that one would describe a 
legal subdivision, as is done in the, case at. bar, would necessarily cause con- 
fusion in the records as well as the porebulty of raising doubt as to the. exact 
area patented. 

The prior holding was affirmed in the latter decision, the Depart- 
- Inent saying in 29 L, D., at page 369: | 
In this’ case it is clear that as to the aantier portions of ‘lot 1, 5 cited: : 
under said entry, the same do not conform and can not be made to conform to 
the rectangular or legal subdivisions of the public land survey of the section or 
township in which said lot is situated. While said lot 1 is.in itself a legal 
subdivision of said survey, the Department is not aware of any rule or provi- 
sion of law whereby the subdivision of said lot into smaller legal subdivisions, 
under the. system of public land surveys may be recognized. 2 
_ The present case, however, presents material distinctions. Under 
section 2330, Revised Statutes, pertaining to placer claims, legal sub- 
divisions of 40 acres may be divided into 10 acre 7 That part 
of lot 41 lying within Sec. 21, embraced the S. 4 S. + SW. 4 SE. 4, 
or a legal subdivision, the remaining 30 acres could also be je 
in terms of legal subdivisions and the designation of them as lot 5 
was unnecessary. In the Chicago placer Ne claim, 34 L. D., 
page 9, a part of the land was described as “S. 4 of S. 4 of lot 1 in 
Sec. 4.” . The Department said at page 10: 


| By the public survey of said sections 8 and 4 (approved March 2, 1883) the 
_ quarter sections in which. the Chicago claim is situated are represented to be 
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fractional, the lands in the north half of each quarter section being designated 
_.as lots, each lot containing more than forty acres, while the lands in the south 
half of each quar ter section are legal eee of forty acres each. 


And held at page 11: 


| ‘There is another objection to. the entry 1 not noticed in your office decision. 
Portions of the lands stated to be embraced in the entry are not described in — 
such manuer as to sufficiently identify them. ‘These portions are referred to — 
in the ‘entry certificates as “the S. 4 of lot 8 in Sec, 3,” “the S. 4 of S. 4 of 
lot 4 in Sec. 3,” “the 8. 4 of 8S. 4 of lot 1 in Sec. 4,” and are parts of irregular- 
shaped tracts designated as lots by the public survey. It would be impossible 
from the description given in the entry certificate to identify the lands claimed . 
_ under the location and entry. This can be done only by a survey of the portions 

of said lots intended to be embraced in the entry. | | 


It is apparent that that case also differs from the one now under 7 
consideration. In the present case the land is not part of an irregu- 
- lar-shaped tract, but one that is regular, and it is possible to identify 
_ with ease the land claimed under the location and entry. from the 
description given in the entry certificate. Further, in the case of 
Charles H. Head et ai. (40 L. D. oe part of the land claimed. was 
described as follows: 
south 20 acres of lot 1, southeast 10 acres of lot 2, gouthiwest 20 acres of lot 2 
(being 1,820 feet north and south and 660 feet east and west), north 37.78 
acres of lot 8 and northeast 9.04 acres of lot 4, Sec..3, south 20 acres of lot 4 
and the southwest 20 acres of lot 3 (being 1,820 feet north and south and 660 
feet east and west), Sec. 2. : 


The Department said as to that daciipitel at page 137: 


In reaching the conclusions above set forth, the Department finds it unneces-. 
sary at this time to pass upon thé question as to the: necessity of a ‘special 
-mineral survey of the tracts described. Having in mind, however, the practice 
prevailing in relation to Indian allotments, small holding claims, ‘and home- 
steads within national forests in relation to the subdivision of 40-acre tracts 
or rectangular lotted tracts into smaller areas, the Departinent is. inclined to 
_ consider a special survey. of the land to be unnecessary. | 


Lam, therefore, of the opinion that a das mineral survey of Gat ; 

portion of the claim described as the N. 4 S. 4 SW. 4 SE. 4, Sec. 21, - 
is unnecessary, and the action of the Commissioner requiring such a, 
survey 1s reversed. 

The Commissioner is directed to construct a supplemental plat of 
the township, showing by protraction lot 5 of Sec. 21, divided so 
as to exhibit the part thereof embraced in this mineral entry. | 
~The matter i is remanded for further proceedings in harmony here- 


| with. 
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AMERICAN ONYX AND MARBLE Co. | 


Decided September 17, 1918. 


Pi Kon MINING CLamm—Common ThimdovEaNT, 


Where a deep quarry has been excavated upon one of a group of placer 
- mInining. claims held ‘in common, for the purpose of developing a deposit or 
formation of marble existing within the group, and has been projected to 
within a few feet of another claim of the group, and the topographic condi- — 


tions are such that the marble within such claim can be more economically _ 
removed through the existing excavation than through an independent plan . 


of development, a proportionate share of the cost of such improvement is 
applicable to such claim in satisfaction of the statutory requirement con- 
cerning expenditure as a basis for patent. | 


- Jonns, First Assistant Secretary: 


This is an appeal by the American Onyx and Marble Ganpeny 
from a decision of the Commissioner of the General Land Office, 


. dated February 29, 1912, requiring a further showing as to improve-_ 


ments in the matter of its mineral entry 0701, made December 22, 
1908, for the Blue Marble and White Marble No. 2, survey 889, and 
Scania No. 1, Scania No. 2, Flink, and Cream Marble placer mining 
claims, described by legal subdivisions, embracing a total area of 
119. 983 acres In Sec, 25, T. 89 N., R. 38 E. » W. M. , Spokane one dis- 
trict, Washington, 

The improvements sought to be aneneas in aiis metion of the. 
statutory requirement as common to all of the claims of this entry 
were returned by the mineral surveyor as follows: 

Improvement 1, of Blue. Marble Placer Claim. . 

A marble quarry, the discovery and center of the spatticactany end of aohich 
bears from Cor. No, 2, White Marble No. 2, Placer Claim, this survey, 8..21° W. 
50 ft, averaging 98 feet wide, 32 ft. deep and extending N. 51° 30’ W. 70 ft. in 
solid marble, at which point it ends, and stripping commences, which extends © 
with the same width, 50 ft. further. Value, $13,000.00, | 

Improvement 2. 

A boiler and engine house 15 ft. by 40 ft., the N. W. Cor, of which bears ror: 
Cor. 2, White Marble No. 2 Placer Claim, this survey, 8. 17° 15’ W. 150 ft., 

course of long sides, 8. W. This building and the machinery used therein sad 
in the quarry, are absolutely essential, as the marble has to be moved by agents — 
other than explosives. | 

This machinery consists of a forty horse power boiler with locomotive fire box, 
a Sullivan Channeler, steam. drill, gaddy and tripod, a derrick, steam pumps 
and fittings, and all necessary pipes, small tools, etc. Value, eee Total - 

value of improvements, $17,700.00, | 

Upon consideration of the entry, the Gomnieimies held, on Febru- | 
ary 27, 1912, that said improvements did not promote or directly tend 
_ to promote the extraction of mineral from the Cream Marble, I Flink, 

Scania No. 2, and White Marble No. 2 claims, and were, therefore, 
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not properly applicable to said claims, citing the case of Elmer F. 
Cassel (32 L. D., 85), and required the company to show other and 
sufficient se iproyomicnt: for the benefit of said claims. 

April 4, 1912, the company submitted the affidavit of the TnerAl 
surveyor whe sieveyed the claims, together with other affidavits, by 
which it was sought to support:the contention that the quarry, by 
reason of its immediate proximity to the White Marble No. 2 claim, 
directly tends to facilitate the extraction of marble from said claim, 
and that a portion of the cost of said common improvement should 
also be accredited to the other claims, in regard to which a further 
showing was required, because the eer of the deposit in said » 
claims has been demonstrated by disclosures made in the quarry. 

This showing was held to be insufficient by the Commissioner April 
16, 1912, and the entry was held for cancellation as to the Cream 
Marble, Flink, Scania No. 2,and White Marble No. 2 claims. From 
this action the company his eee to the Department. — 

As to the benefit of the common improvement to the White Marble 
No, 2: claim, the affidavit of the mineral surveyor contains the fol- 
lowing statement: . | 

In addition to the ove, the main quarry on the Blue Marble and Scania No. 
1 locations ‘is certainly of equal value to the White Marble No. 2 both for 
development and extraction. It is situated on a side hill slope that extends 
about parallel to the course of the river and which ascends rapidly several 
hundred feet in elevation with occasional narrow benches. The width of the 
reef or deposit is at least 300 feet; the main quarry is located upon the lower 
or southwest edge of it; the strike of the reef is northwest so that with the 
extremely close location of the quarry to the While Marble No. 2 ground, it. 
can be readily seen that the lateral extension of the quarry about one angle > 


cut of the channeler to the right will put it into this ground and give it the 
complete benefit in extraction, of the depth and of all machinery in the plant. 


The following is offered by the mineral surveyor in his affidavit ag 
a.reason why a proportionate share of the common improvement. 
should also be accredited to the Scania No.: 2, Cream Marble, and 


Flink claims: 


With this | statement of conditions it can be seen that anil the main quarry 
will not be used for the extraction of the marble in Scania No. 2, Flink and 
- Cream Marble, still all information gained in its development is applicable to 
these and will be a guiding estimate of their value and in the determination of 
the best manner of opening them. Whether the deposit is of commercial value 
can only be determined by attaining a depth sufficient to get the solid marble 
or at least to where a sufficient percentage is solid to make it profitable to 


quarry. | , | 
Under a general consideration of the subject to placer excavations, 

it may be readily perceived that such work done outside of the bound- 

aries of a claim to which it is sought to be applied, ordinarily does 
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not tend to facilitate ihe development of that claim. Tn the case of 
Elmer F’. Cassel, supra, it was held (syllabus) : : | 


An excavation made upon one of a group of placer mining claims containing 
a deposit or formation of marble so near the surface as to be most advanta- 
gzeously removed by means of quarries, and which manifestly does not tend to 
facilitate the extraction of the marble from the other claims of the group, or To 
- promote their development, is not such an improvement as may be accepted in 


satisfaction ofthe statute requiring an expenditure of $500 in labor or improve-— | 


ments upon or for the benefit of each of the claims constituting the group as a 
condition to. obtaining patent thereto. 

However, i in a case like the one under Consideration, where a deep 
quarry has been developed and projected to within a few feet of a 
claim, and the topographic conditions are such that the mineral can 
be more economically removed through the: existing excavation than 
through an independent plan of development, it is believed that a pro-— 
portionate share of the cost of such improvement is justly and properly 
applicable to such claim in satisfaction of the statutory requirement. 

As to the contention that a share of the cost of the common im- 
provement is also properly applicable to the Scania No. 2, Cream 
Marble, and Flink claims, because the character of the deposit in said 
claims has been determined through such development, the Depart- 
ment believes the benefit, if any, to said claims is too remote. In the . 
case of C. K. McCornick et al. (40 L. D. , 498), it was held that ex- 
penditures for drill holes upon a lode mining claim for the purpose 
of prospecting it in order to secure data upon which the further de- 
velopment of the claim might be based were available for meeting the 
statutory provision requiring the expenditure of $500 as a basis for 
patent. In this case, however, the drill holes were actually sunk | 
upon the claims with respect to which the requirement of the statute 
was found by the Department to have been met, and the character 
of the deposit was-thus directly determined, whereas, in the case 
under consideration, the excavation is from 600 to 1,200 feet from the 
claims mentioned. | 


The Commissioner’s decision as to the Scania No. 2, Cream Marble, _* 


and Flink claims is therefore affirmed, and reversed as to the require- 
ment that a further showing be made in the case e of the White Marble 
No. 2 claim. 


INSTRUCTIONS. 


| PRACTICE APPLICATIONS FOR PowER PERMITS _ WITHIN INDIAN RESERVATIONS. 


All applicaticns for preliminary and final power permits presented under the 
act of February 15, 1901, and’ the regulations of March 1, 1913, on lands 
within Indian reservations or allotments, should be filed with the register 
and receiver of the proper local land office, and after notation thereof 
transmitted to the General Land Office, whereupon they will be referred 
to the Geological Survey and the Commissioner of Indian Affairs for report. 
and recommendation. 


a 
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Acting Secretary Jones to the Commasstoner of ihe General Land 
| Office, September 18, 1913. | 
In order to insure uniformity of practice, avoid eet abas, “a | 
secure notation of applications and permits upon the land office 
records it is hereby directed that all applications for preliminary and 
final power permits presented under the act of February 15, 1901 
(31 Stat., 790), and regulations approved March 1, 1913 (41: L. D., 
582), on lands within Indian reservations or allotments, shall be filed 
with the register and receiver of the appropriate local land office, as 
required by regulation 2 of instructions. Notations will then be made 
and the papers transmitted to the General Land Office, as required 
by regulation 21, whereupon the Commissioner of the General Land 
Office will, in addition to referring the application to the Geological 
Survey, as required by said regulation, also refer it to the Commis- 
sioner: of Indian Affairs for report and recommendation, so that the 
interests of the Indians may be protected and such compensation for 
the lands or rights-taken as the law and facts may warrant, may be : 
secured. Upon approval of a preliminary or final power permit by 
the Secretary for lands within an Indian reservation, or covered by 
an Indian allotment, a copy of the permit, as approved, will be trans- 
mitted to the Commissioner of Indian Affairs for his information. 


- HEIRS OF MARTIN JEMISON, 


Pecuied September 18, 1918. 


- Coan ENTRY—AGREEMENT PRIOR TO ENTRY. 


An agreement by a coal land applicant to pay to another, out of the proceeds 
of the sale of the land after patent, the money advanced by such .party to 
pay the purchase price, fees, etc., in connection with the entry, and in 
addition one-third of the balance remaining after making such repayment, 
being merely a promise to pay in case of sale, not enforceable against the 

- Jand, is not in violation of the coal land regulations requiring an applicant 
to make oath that the entry is made in good faith for his own benefit, and 
not, directly or indirectly, in whole or in part, in behalf of any other person — 
or ‘Persons. 


Je ONES, First Assistant Secretary: 

This is an appeal by the heirs of Martin J emison, deceased, from ¢ a 
decision of the Commissioner of the General Land Office, dated 
August 17, 1912, holding for cancellation coal entry 03819, made 
June 19, 1907, by Martin Jemison, under section 2348, United States 
| Revised. Statutes, for lot 4, SW. + NW. 4, and W. 4 SW. i, Sec. 3, 

T.5N.,R.91 W., 6th P. M., Glenwood Springs land ees Colorado. 
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| Pecos against the entry were inacieuted: upon the following 
charges, predicated upon a report of a special agent: 


(1) That entryman did not make his said filing or entry for his own exclusive. 
use and benefit, but did make the same in the interest of, and for the use and. 
benefit of one Sarah J. Pettit. | | 
(2) That prior to making: said entry said “eiltryaniain had entered. into *an 
agreement with Sarah J. Pettit, whereby he agreed to deed to said Sarah J. 


Pettit a two- thirds interest in said land, for the consideration that said Sarah 


J. Pettit was to provide the money with which to Dunenies: the. land. from the 
Government. . 3 , | : 

Testifnony. was alee by oral epee one: appearance being sade 
by the heirs of Martin Jemison, said entryman having died in the 
meantime. From the evidence “his adduced, the local officers on 
October 28, 1911, found and held that the eury was not made for the | 
exclusive use or benefit of the entryman, but in part, at least, for the . 
benefit of Fred B. Jemison and Sarah J. Pettit, and recommended | 
_ that the entry be canceled.. Upon appeal this ee was affirmed 

by the Commissioner on August 17, 1912, and further appeal brings 
the case before the Department. 

It appears from the testimony that on March 7, 1907, Martin J emi- 
gon executed the following agreement : 

Received from Mrs. Sarab J. Pettit, the sum of fifteen andeed ninety seven +9 
($1597.60) dollars for the purpose of paying for coal declaratory statement 
No. 3268 for lot No. 4, SW. 4 NW. 7 and W. 3 SW. 2, section 3, township 5 N. 
of range 91 W., 6th P. M., State of Colorado, and containing 1597; acres. And 
I agree that upon receipt of patent for same from the ‘United States Govern- . 
ment that said land shall be sold as soon as possible and from the proceeds of 
gaid sale, the amount so advanced shall first be paid to Mrs. 8S. J. Pettit, together 
with any fees or costs that may have been paid‘by her for obtaining said patent, 
_ and also any interest on said sum remaining unpaid. After all these sums of 
"money so advanced have been paid, then from balance remaining I agree to pay 
one-third of same to said Mrs. Sarah J. Pettit and I agree to pay her interest . 
at the rate of 7 per cent per annum from date until paid on the amount so. 
advanced, interest payable quarterly and if said claim shall not be held valid 
and the money so sent be returned by the U. 8. Government, I agree to immedi- 
ately return same to Mrs. 8S. J. Pettit with any. amount advanced for fees or 
any interest. paid. | 
Henry C. Stillwell, who riegotiated this eats and who appears ; to 
have been well neduainted with the Jemisons, testified that Fred B. 
Jemison, a son of Martin Jemison, spproached him upon the subject © 
of securing money to pay for the land and that from conversations 
had with said Fred B. Jemison, he formed the impression that he was 

to receive whatever benefit ight accrue under said entry. 

Fred B. Jemison testified that his father was a very old man of 
limited means, and that he had been accustomed in recent years to 
transact all business for him; that the money was secured more on 
his credit than that of his father, ane that-he has kept up the pay 
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ments of interest This witness, however, denied that there was aly 
- understanding or agreement of any kind for a conveyance of the 

land or any interest therein to him after title was secured, and de- 
-clared that his only interest in the matter was the desire to. assist his 
father in securing a tract of valuable coal lands. | _ 

“In the case of Hafemann v. Gross (199 U. 8., 342), where a pre- 
_ empter entered into an agreement to give one- fourth of the proceeds 
of the sale of the lands to a party in consideration of his paying one- 
fourth of the expenses incident to final proof, it was held that such 
_ an agreement was only a promise to pay in case of sale, which could 

‘not be enforced against the land and was therefore not in contra- . 
vention of section 2262, United States Revised Statutes, which pro- 
- vides for an oath that the claimant has not entered into any agree- 

ment whereby title shall inure to the benefit of any other person. 
_ The oath required by paragraph 14 of the coal-land regulations 

(35 L. D., 665) is substantially similar in this regard to the require- 
ments of section 2262, United States Revised Statutes, and the rights 
and relations of the parties under the agreement here under con- 
- sideration appear to be essentially similar to those of the parties in 
the case of Hafemann v. Gross, supra. Under this situation, therefore, 
it must be held that the agreement between Martin Jemison and Mrs. 
Sarah J. Pettit was simply a promise to pay in case of sale, which 
did not violate the. requirements of the coal-land regulations. Fur- 
thermore, the testimony in this case fails to show that Mrs. Pettit is 
disqualified to receive the benefits of the coal-land law. tee 
States v. Colorado Anthracite Co. (225 U. S., 219). 

As to the alleged interest of Fred B. Jemison, the Depetisnt be- 
lieves that under the showing as to the business relations existing be- 
tween the father and son, and in the absence of any specific showing 
of an agreement of any character whereby the benefits under the 
entry were to accrue to the son, the conclusion that the entry was 
made for the benefit of said Fred B. Jemison is not warranted. 

The .decision appealed from is therefore reversed, and the entry | 
will be passed to patent in the absence of other objection. 


————__ 


od OHN WILLIAM ROATCAP. 
eee Sentemer J8, 1913. 


- RECLAMATION HoMEstnaD—Ruswence—Act or Jun 25, 1910. 

The act of June 25, 1910, relieving entrymen within reclamation projects from 
the necessity of residence until water is available from the project, applies | 
to all bone fide qualified entrymen who made entry prior to the act and have 
made substantial improvements, regardless. of whether they have estab- 
lished and metulelnes residence. 
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\ 
J ONES, First Aaa Secretary: | | 3 
April. 30, 1913, the Department affirmed a decision. of the Commis- 
sioner of: the General Land Office of June 25, 1912, holding for can- 
cellation homestead entry No, 1125, Ute series, Montrose Colorado, 
land district; made February 6, 1907, for the NE. 4 NW. 4, NW. 4 
NE. 4 and S. 4 NW. 4, Sec. 26, T. 50 N., R. 11 W., N. M. P. M. then. | 
and now within the limits of the Uncompahgre pode on project, 
undertaken under the provisions of the act of June 17, 1902 (32 

Stat., 388). | 


The entryman has asked for eameion of the « case on the _ 
ground that the’ Commissioner’s decision contains an. erroneous state- _ 
ment of fact and that the decision of the Eoperuncn contains an 


erroneous construction of the law. 

The decision of the Commissioner stated that a cabin upon the 
land when claimant made. entry was ‘subsequently removed there- 
from. This statement was incorrect, as shown by the evidence sub- 
mitted at the hearing, the matter removed from the claim being some 
logs which entryman had himself hauled there for the construction 
. ofa barn but which he moved because other people were taking them. 
_ The departmental, decision held that the entry. must be canceled 
because claimant had “ erftirely failed to make any: compliance what- 
ever with the requirements of the homestead law.” 

It appears from the record of a hearing had, at which ae United 
States was represented by special agents, that Roatcap purchased 
from a former entryman a cabin upon the land and a relinquishment — 
of the entry for $100, the cabin being valued at $75 and the relin- 
quishment at $25; that in February, 1907, he was upon the claim, 
doing work, and that he also worked thereupon during the summers 
of 1907, 1908 and 1909, but that his family, consisting of a wife and 

nine ade have never resided thereupon. | 

June 6, 1907, entryman applied for leave of ahecnes for one year, 


alleging, in substance, that his wife is-a confirmed invalid and that — 


it was impossible for him to make a living upon the land until watér | 
should become available. This application \ was ee by the Teg: 7 
ister and receiver July 1, 1907. “ 
—. Only about 35 acres of ie land included within the entry are sup- 

posed to be irrigable, the remainder being rough and rocky, and it 


-was contended at the hearing that entryman’s object in entering the 


~ land was to secure it for the stone, there being some market for same 
in the vicinity. Entryman, however, contends, and the Department 
concludes, that when water is applied to the land from the govern- 
ment reclamation project it will, as a whole, be chiefly valuable for 
agricultural purposes, and that the stone is not of such character or 


value as to constitute the land mineral in character within the mean- _ st 


| ing of _ law. 
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va : 


The Sees of the Commissioner and of the Department’ over- 
looked the provisions of the act of June 25, 1910 (36 Stat., 864), and 
_ the construction placed thereon by denartriahtal decision in the case — 

of Roberts v. Spencer (40 L. D., 306). The act in question provides : | 

That all qualified entrymen who have nereverore made bona fide entry upon 
lands ‘proposed to be irrigated under the provisions of. the act of June seven- 
teenth, nineteen hundred and two, known as the national irrigation act, may, 
upen application and a showing that they have male substantial improvements, 
and that water is not available fdr the irrigation of their said lands, within the . 
discretion of the Secretary of the Interior, obtain leave of absence from their 
- entries, until water for irrigation is turned into the main irrigation canals 
from which the land is to be irrigated: Provided, That the period of actual 
absence under this act shall not be deducted from the full time of residence 
required by law. | _ 

The departmental decision cited holds that ihe purpose of va act 
was to relieve entrymen who had made entry for lands within a 

reclamation project prior to the passage of the act, from the necessity 
of maintaining residence until water is available, and condones the 
prior failure of such entrymen to maintain residence where water has 
not been available for the irrigation of the land. The decision further 
held that the only conditions required to entitle.such an entryman to 
leave of absence are “that he shall be a qualified entryman, shall have 
made a bona fide entry upon the land, and have made substantial im- 
provements thereon.” The Commissioner erred in holding that 
Roatcap was not entitled to the benefits of this act because he had 
never established and maintained his residence upon the land. As 
indicated in the departmental decision cited the law makes no such 
requirement, and I find from the record that Roatcap had made 


bona fide entry for the lands involved and had valuable and sub- 


stantial improvements thereon, and that consequently he was and 1s. 
entitled to the benefits of the act of June 25, 1910, supra. I am in- 
formally advised by the Reclamation Service that the land lies on 
- the outer limit of the reclamation project and that construction of 
works for the irrigation of these and adjacent lands was not under- 
taken until the summer of 1912. | 
The case is ¢% parte in its nature and, as indicated, the. Depart- 
ment believes the act in question was destenied to relieve entrymen in 
just such cases as this. The departmental decision of April 80, 1918, 
in this case is accordingly hereby annulled and vacated and ihe Comi- 
missioner’s decision of June 25, 1912, reversed. Mr. Roatcap’s entry 
will be held intact, subject to his future compliance with the home- 
stead laws as modified by the Reclamation Act of June 17, 1902 (32 
 Stat., 388), and acts supplemental thereto or amendatory thereof. | 
In ‘this connection it is noted that the entryman offered final proof 
in support.of his’ entry, September 23, 1912, which proof was sus- 
pended by the register and receiver. This proof fails to show. such 
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residence upon the claim as warrants the acceptance of the proof 
under the general homestead laws or under said laws as amended 
June 6, 1912 (87 Stat., 128). The said proof is accordingly hereby 
ere and the Commissioner will so advise entryman, also advising © 
him of the holding hereinbefore made, that his original entry will 
remain intact subject to compliance with the homestead and reclama-_ 
tion laws from and after the time when water became available for 
the aHeauen of the land. ~ | 


— 


_ INSTRUCTIONS. 


Narrionat Forest LANDS—LISTING. Uae AcT or JUNE 11, 1906—Exrrw anton. 


‘Where by change of boundary lands are eliminated from a national forest 
which had prior thereto been listed by the Secretary of Agriculture for 

- vestoration under the act of June 11, 1906, upon the application of a 
qualified homesteader, or had been settled upon prior to January 1, 1906, 
and. the settlement. since maintained, the preference right secured to such 
applicant or settler under said act is not terminated or defeated by Bice 
elimination. 


Acting Seor etary Fonds to. the eee of the Genenes Land o 
O fice, September 19, 1913. ts | 


In a communication from the Secretary of Agriculture, ea 

June 23, last, he refers to the elimination from the Angeles National | 
Forest, by proclamation of the President of May 17, last, of an area 
of approximataly 100,000 acres, and calls particular attention to the 
fact that within the area eliminated a large number of tracts had 
been, prior to said proclamation, listed by his department for restora- 
tion under the act of June 11, 1906 (34 Stat., 233), upon the appli- 
~ cations of persons who were in possession of the lands under special- 
use permits issued ‘by his department prior to said elimination, and 
that he had been informed by: the district forester at San Francisco 
that the register and receiver at Los Angeles land office had received 
no instructions respecting the preference rights of these persons, and, 
_for that reason, the attention of this Department was invited to the 
matter and request made that appr opninte instructions be issued, in 
- the premises. 
The act of June 11, 1906, supra, authorizes the Secretary of Agri- 
culture, upon application or otherwise, to ascertain the location and 
extent of lands within permanent or eraperary forest reserves which 
are chiefly valuable for agriculture and which, in his opinion, may 
be occupied for agricultural purposes without injury to the forest. 
reserves, and he may list and describe the lands by metes and bounds, © 
or otherwise, and file the list with the Secretary of the Interior with. 
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request that said lands be opened to entry in accordance with the 
provisions of the homestead laws and of that act. Upon the filing 
of such list it is made the duty of the Secretary of the Interior to 
declare said lands open to settlement and enuhy in tracts not exceed-_ 
ing 160 acres, provided— 7 

That any settler actually occupying and in good faith ‘Batniay such lands 
for agricultural purposes prior to January first, nineteen hundred and six, and 
who shall not have abandoned the same, and the person, if qualified to make 
a homestead entry, upon whose application the land proposed to be entered 
was examined and listed, shall each, in the order named, have a preference 
right of settlement and entry. | 


By section 5 of said act it is, ssaisincsieaiiad-1 


- ‘That nothing herein contained shall be held to authorize any future settlement . 
on any lands within forest reserves until such lands have been opened to settle- 
ment as provided in this act, or to in any way impair the legal rights of any 
bona fide homestead settler who has or shall establish residence upon the eae 
lands prior to their inclusion within a forest reserve. | 

If, as represented, portions of the lands included within the elimi- 
nation from the forest by the President’s proclamation had prior — 
thereto been listed by the Secretary. of Agriculture for restoration 
under the act of June 11, 1906. upon the application of any qualified 
homesteader, the pretence right secured to such applicant, and the © 
preference right secured to those having settled upon the land prior 
to January 1, 1906, where such settlement has since been maintained, 
is not terminated and defeated by the elimination under the Presi- 
dent’s proclamation. Under the President’s proclamation the general 
body of the lands eliminated is to be restored at a time to be fixed 
by the Secretary of the Interior, and I am infermed that because 
of the particular value of these lands some appropriate manner 
should be fixed, giving equal opportunity to those desiring to secure 
_ one of these valuable tracts, with the least possible confusion i in the 
disposition of the lands and expense to the applicants. 

The time and manner of the actual opening to settlement aad 
entry of the major portion of these eliminated lands. have not been 
yet determined upon, but, in my opinion, this fact should not longer 
withhold from those entitled to a preference right under the act’ 

of 1906, the privilege of asserting the same. Further, good admin- 
istration would require that any claimed preference rights within 
this eliminated area should be ascertained and determined before the 
general opening occurs, especially if a parece manner of opening 
be finally determined upon. 

Therefore, I have to direct that you aves the local officers that 
they should give published notice, through advertisement, requiring 
all persons claiming preference ‘rights in’ these lands, citer under 
settlement begun prior to January 1, 1906, and since thainiained, or 
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upon senieaian to and ing by the Secretary of Agriculture of 
the lands, under the act of June 11, 1906, to make due assertion of 
claim through formal application to enter the land, within 60 days 
from date to be fixed in the published notice, andl that after the — 
expiration of such time the’lands may be disposed: of without regard — 
to any claimed preferential rights. This published notice should be 
for a period of not less than four weeks in one newspaper of general 
circulation, published in the county in which the lands are situated. 
In this connection your office should carefully investigate the ques- 
tion as to what particular tracts within this eliminated area were in 
fact listed by the Secretary of Agriculture under the act of June 
11, 1906, upon the application of an individual, and the register and 
receiver should be directed, in addition to the published notice, to 
specially notify such geste of their preferential right of entry. 
within the period named, at the address shown by the records. In 
the event there are instaxices of listings under the act of 1906 upon 
the application of an individual, otherwise than within the elimina- 
tion in question or within the limits of some other forest, I have to 
direct that the direction herein given be followed, the purpose being 
~ to secure: to those entitled to preferential rights the earliest oppor- 
tunity of enj oying the same. ; r. 5 
' INSTRUCTIONS. 
ENLarcen HomMEstTeaD—Srction 6—Utan Or, Lanps—Acr or Aueust 24, 1912. 
An entryman under section 6 of the enlarged homestead act of February 19, 
1909, who complies with the requirements of the law as to improvement, 
cultivation, and residence in the vicinity, is an actual settler within the . 
meaning of the act of August 24, 1912, providing that unreserved. public 
lands in the State of Utah withdrawn or classified as oil lands, or as val- 
uable for oil, shall be subject to entry “ under the homestead laws by actual . 
_ Settlers only,” and certain other laws; and lands in said State withdrawn 


or classified as oil, or valuable Pieretoe: are Subject to ‘designation and. 
: entry under said section 6 


Acting Secretary Jones to the Dbiinastones of the General Land — 
Office, September 23, 1918. 


1 am e receipt of your request for opinion upon the construction _ 
of section 6. of the so-called enlarged homestead act of February 19, 
1909 (85 Stat., 689), as applied to lands withdrawn or classified as: 7 

oil lands, in the State of Utah. | 
The question upon which there seems to be a dumterentes of opinion | 
in your office is whether the surface of lands so classified or with- ~ 
drawn may be designated and entered under the provisions of section _ 
6 of the act of February 19, 1909, supra, and-of the act of August 


Qa 
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24, 1912 (87 Stat. 496). The last-mentioned act provides that un- 
eee public lands in the State of Utah withdrawn or classified — 
as oil lands, or as valuable for oil, shall be subject to entry “ under 
the homestead laws by actual settlers only,” and under certain other 
laws specifically named therein, providéd that all such entries or 
selections shall be subject to the reservation to the United States of 
all oil and gas in the lands patented, together with the e Tight to BIOS: 
pect for, mine, and remove the same. 

Elomestead. éntrymen under section 6 of the act of February 19, 
1909, are not required to settle or reside upon the lands entered and 
by reason of the requirement in the act of August 24, 1912, that they 
shall be subject to entry under the homestead laws by riots settlers — 
only, you are in doubt as to whether such lands may be eee of 
under section 6. | 

The act of February 19, 1909, SUPT, 1S a part. of, the Homestead 
ia and was enacted to secure the development under those laws of 
lands not susceptible of producing crops by irrigation or ordinary . 
farming methods. For this reason twice the area permitted to be | 
taken under the general laws is allowed to be entered as an enlarged 
homestead. The first five sections of the act require residence and 
improvement like that fixed by the homestead laws, and, in addi- 
tion, cultivation of specified areas during each year until final proof. — 
Section. 6 of the act relates to lands of similar character to those 
described in the preceding portion of the act*but which do not have 
upon them such a supply of water for domestic purposes as will make 
continuous residence thereupon possible, and in such entries no resi- 
dence upon the land is required, though entrymen are specifically 
required to “reside within such distance from such land” ag will 
enable them. to successfully farm the same. Such entrymen are re- » 
quired to cultivate a specified area during each year, beginning with 
the second year after entry, and continuously until final proof. — 

As already intimated, it is my opinion, that section 6 of the act of 
February 19, 1909, is essentially a part of the general homestead laws 
and that one who makes an entry under its provisions, resides within 
such distance therefrom as enables him to successfully farm the land, _ 
and who complies. with the other provisions of law as to improvement — 
and cultivation, is an actual settler within the meaning of the act of 
August 24,1912. He is, by virtue of the required improveménts and 
cultivation and of meeienee | in the vicinity, directly and personally 
-interested in and corinected with the farming of the land; as dis- . 

_ tinguished from those who under the so-called soldiers’ additional — 

_ homestead entries, section 2306 Revised Statutes, are not required to - 
perform any acts of residence, improvement or cultivation upon or 
ognnected with the land. entered. 
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Claimants for lands of the character described in section 6, are, 
by the act of August 9, 1912, granted a preference right of entry. 
similar to that accorded settlers under the general homestead law, 
upon condition that they shall plainly mark and pae improvements 
upon the unsurveyed lands claimed. 

From the foregoing it appears that Congress has generally ac- 
corded the same privileges and exacted the same requirements, with 
the exception of residence on the land itself, of claimants under sec- 
tion 6 of the enlarged homestead act as under other homestead laws, 
and within the meaning of the act of August 24, 1912, they should 
be regarded as actual settlers, and lands withdrawn: or classified as 
oil or valuable therefor permitted to be designated. and entered under 
' said section 6, act of February 19, 1909. 


OLE BROWN. 
Instructions, September 2h, 1913. 


REPAYMENT—TIMBER AND STONE APPLICATION—AcT oF Marcu 26, 1908. 

Where an application under the timber and stone act is rejected for failure 
of the applicant to appear and submit proof on the date fixed therefor, or 
within ten days thereafter, the applicant is entitled under the act of March 

; 26, 1908, to repayment of the purchase moneys paid in connection with the 
application, provided he has not been guilty of false statements, fraud, or 
poe fraud, in connection therewith. 


“TIMBER AND Stone APPLICATION—FORFEITURE OF 7 PURCHASE MONEY. 


That part of paragraph 29 of the regulations of November 30, 1908, as. revised. 
August 22, 1911, under the timber and stone act, which declares that-all 
Inoneys paid by an applicant. under the timber and stone act will be for- — 
feited to the government, and his rights under the act exhausted, “if he 
fail to perform any act or make any payment or proof in the manner and 
within the time specified in the foregoing regulations,” is without authority - 
of law, and said paragraph is amended. by eliminating therefrom the clause, 
“or if he fail to perform any act or make any payment or proof in the 
manner and within the time eee in the foregoing regulations.” 29 


Jonns, Acting Secretary: 
I am in receipt by your informal reference, with request for in- | 
structions,.of papers relating to the application of Ole Brown for 
repayment of $100, paid in connection with timber and stone sworn 
- statement 09906, for the NW. i NW. 4, Sec. 20, T. 66 N., B22 W., 
Minnesota. = 

The facts of the case appear to be that sworn. statement was pre- 
: sented November 2, 1911, alleging the timber on the land to be worth | 
$100. The chief. of field division concurred in the amount fixed by 
applicant, and on September 8, 1912, the latter paid $100, per receipt 
No. 947,017,,and the register and receiver fixed December 16, 1912, . 
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as the date for submission of final proof. The applicant failed to 
appear on the date set or within 10 days thereafter, and on Decem- 
ber 28, 1912, the register and receiver rejected the timber and stone 
application. February 15, 1913, Brown executed a relinquishment 
of the filing and applied for the return of the purchase money paid, 
alleging that he was unable to appear at the land office on the day 
fixed for final proof or within 10 days thereafter, because business 
in the Territory of Alaska required affiant’s personal attention at 
that time. | 

Section.2 of the act of June 3, 1878 (20: Stat., 89), Wich snore | 
for the initiation of a timber and stone applicnuen by the filing of a | 
sworn statement for the purpose that “if any person taking such . 
oath shall swear falsely in the premises he shall be subject to all the 
pains and penalties of perjury, and shall forfeit the money which | 
he may have paid for said lands and all right and title to the same- 
and any grant or conveyance which he may have made, except in the 
hands of bona fide purchasers, shall be null and void.” 

The regulations issued under said act August 22, 1911 (40° L. D., 
938), paragraph 29, state that if such an applicant is guilty of false 
swearing or attempted fraud in connection with his application “ 
if he fail to perform any act or make any payment or proof in the 
manner and within the time specified in the foregoing regulations, . 
his application and entry will be disallowed and all moneys paid ~ 
by him will be forfeited to the government, and his rights under the. 
timber and stone acts will be exhausted.” | 

The act of Congress approved I March 26, 1908 i Stat., 48), pro- 
vided that: a 
_ Where purchase moneys: and commissions paid under any public land -law 

have been or shall hereafter be covered into the Treasury of the United States 
under any application to make any filing, location, selection, entry or proof, 
such purchase moneys and commissions shall be repaid to the person who made 


- guch application, entry, or proof or to his legal representatives in all cases 
where such application, entry, or proof has been or shall hereafter be rejected, 


and neither such applicant nor his legal representatives shall have been guilty —-~ 


of any fraud or attempted fraud in connection with such application. 


Tt will be perceived from the foregoing that purchase money de- 
posited by applicants to enter, under the said act of June 3, 1878, is 
by that statute declared forfeited : in the event that he shall. a! ewer’ 
falsely in the premises.” Forfeiture of moneys so paid is not di-. 
. rectly or by implication declared.in said act for any other reason. © 
Ordinarily, however, and in the absence of other legislation by Con- 
gress, no authority exists for the return of fees, commissions, or pur- 
chase money paid in connection with such an application where the 
land was properly subject to the application and where the failure 
to perform same was chargeable to the applicant. However, by the 
‘act of Congress of March 26, 1908, supra, Congress provided ex- 
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Sealy for the return of purchase moneys and commissions paid in 
— connection with any application, entry, or proof which may have 
been rejected unless the applicant or his representatives shall have 
been guilty of fraud or attempted fraud in connection with the ip 
plication. | 3 
- The forfeiture attempted to He imposed by paragraph 29 ee ‘the 
regulations approved August 22, 1911, supra, for failure to perform 
‘any act or make payment or nrooE in the manner and in the time 
specified in the regulations, is not one authorized or contemplated by 
either of the acts of Congress cited herein. In construing the act of 
1908 the Department has held (40 L. D., 106), that even if an entry 
is voluntarily relinquished that fact will not bar repayment in a case_ 
where good faith of the entryman is apparent from the facts and 
circumstances, and where the entry could not be. completed from ay 
cause not due to fault on the part of the entryman. 

In the case at bar there is nothing in the record to impugn the seo | 
_ faith of applicant Brown, and his failure to appear on the date fixed 
for submission of final proof or within 10 days thereafter. is satis- 
factorily explained in his sworn statement accompanying the appli- 
cation for repayment. The application was properly rejected by the 
register and receiver on December 28, 1912, and the subsequent relin- © 
quishment of Brown, dated February 15, 1918, was without effect 
and, presumably, executed because he believed such a. relinquishment 
to be an essential part of an application for repayment. 

There is no evidence that his timber and stone sworn statement 
contained any false statement or that he or his legal representatives 


_ have been guilty of any fraud or. attempted fraud in connection with ~ 


the application. Under these circumstances, and. in the absence of 
other objection, I am of opinion that he is entitled, under the act of 
_ March 26, 1908, to the repayment prayed for. 

You will dispose of the application of Brown and of similar cases 
‘in accordance with the views hereinbefore expressed, but in order to 
ascertain the good faith of such an’ applicant, and to determine 
' whether he has been guilty of false statements, fraud, or attempted — 

fraud, you will require in each of such cases evidence as to why the 
| application to enter or make final proof was not perfected in all cases 
where the rejection was ae to the failure of such applicant to pro- 
ceed. 

For the reason that. hacen 29 of instructions issued August 22, 
1911, under the timber and stone act, attempts to Impose a forfeiture 


not aerated by the act of Conprécs and therefore beyond the 


authority of this Department to impose, said regulation is. hereby 
amended by striking therefrom the clause “or if he fail to perform — 
any act or make any payment or proof in the manner and within the 

time speared! in the nOEPe OIE: regulations.” 
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OPENING OF UNDISPOSED LOWER BRULE LANDS, 
By THE PRESIDENT or THE Untrrep Svates or AMERIOA, 
A. PROCLAMATION, | | 


. Wuerzas the lands described in the act of Congress approved April 
twenty-first, nineteen hundred and six (thirty-fourth Statutes at — 
Large, one twenty-four), were, by Proclamation of the President  - 
issued August twelfth, nineteen hundred and seven, and in the man- - 
ner therein provided, restored to settlement, entry and. disposition . 
under the general provisions of the homestead laws and of the act 
of April twenty-first, nineteen hundred and six, on October twenty-. 
first, nineteen hundred and. seven, and have béen subject to disposi- 
tion under the general provisions ‘of the homestead laws and the act. 
of April twenty-first, nineteen hundred and six, since December 
twentieth, nineteen hundred and seven; and 

Wuenuas a portion of said lands remain ee of ; and 

Wuerseas, in my judgment, no more of said. lands can be disposed 
of -at the. appraised value thereof, and under the provisions of said 
act of April twenty-first, nineteen ‘hundred and six, [ now deem it to 
the best interest of all concerned to sell said. undisposed of lands in 
the manner hereinafter directed: | 

Now, therefore, I, Wooprow Warsow, President. of fhe ‘United 
States of A tiories: io. in the exercisé.of the authority conferred on 
me by said act of ‘Congress, prescribe and proclaim that all of said 
lands now remaining undisposed of shall be offered for sale to the 
highest bidders for cash at not less than one dollar per acre, at public 
outery, at the City of Pierre, in the State of South Dakota, ander the. _ 
supervision of James: W. Witten, Superintendent of the Opening and 
Sale of Indian Reservations, beginning at ten o’clock a. m., on Mon- 
day, November third, nineteen hundred and thirteen, and continuing 
thereafter from day to day, Sundays excepted, as lone as may be 
necessary to the offering of all of said lands, and the Secretary of 
the Interior is hereby authorized to issue such regulations as he may 
deem necessary to carry this proclamation into effect, and to cause | 
patents to issue to the purchasers at sald sale of said lands upon the 
full payment by such purchasers of the price thereof. | 

In witness whereof, I have hereunto set my hand. and caused the 
seal of the United States to be affixed. | 

Dons at the City of Washington this 24th ay of eereniae: in 
the year of our Lord one thousand nine hundred and thirteen, and — 
of the Independence of the eee States the one hundredth and 
thirty-eighth. | : 
[sean]. 3 | Woonrow Watson, 

By the President: 

W. J. Bryan 
= Secretary of State. 
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OPENING OF UNDISPOSED LOWER BRULE. LANDS. 


- REGULATIONS. 


DrrarTMENT OF THE INTERIOR, 
Washington, September 24, 1918. 
The Gouniastonan or THE GeNERAL LAND OFFICE. 
Sm: Pursuant to the Proclamation issued by the Preadent. on - 
‘September 24, 1918 [42 L. D., 482], directing the sale of the undis- — 
posed af lands within that pare of the Lower Brule Indian Reserva- | 
tion heretofore opened to entry under-the act of April 21, 1906 (34 


‘Stat., 124), the following regulations penne eoneto are hereby 


issued: | 
. Area in which: lands. will de offered. AN sontionots quarter- 
Pesci sections or fractional lots situated in the same quarter section, 
or otherwise conveniently situated, will be listed as one tract and — 
offered for sale at the same time.. es | 
8. Qualifications and restrictions. "Purchasers will not iis required 
to show any qualifications. as to age, citizenship, or otherwise, and - 
no person will be —_ to reside upon, Improve | or cultivate lands 
sold to him. | | | 
4. Bids by agents, sie. Bids and payments may be made either 
through agents or in person, but. no bid of less than one dollar per 
acre will be received from the first: bidder, or. of less than ten ‘cents 
‘per acre more than the last highest bid, after the first. bid has been 
made, will be received or accepted; and no bids can be made through 
the magile or at any time or place other than the time and pe at 
_ which said tracts.are offered for sale. 7 | 
5, Paymenis and forfeitures. All successful bidders to whom 
_ tracts are awarded must, on or before four-thirty o’clock, p. m.,. 
on the day succeeding ‘the date on which awards are made to them, 


. Sundays excepted, pay to the receiver of the United States land 


office at Pierre, South Dakota, the full amount bid by them for such 

tracts; and, if any bidder fails to make payment within that time, _ 

he will not thereafter be permitted to pay for the tract, or bid on 
_any other tracts. 


6. Lands re-offered. | All tracts awarded to persons ‘who fail to 
make payments therefor, and all tracts which shall not be sold when” 
first offered, will be re- cofered: for sale after all of said lands: have — 
been once. offered, or at any other time ee the sale which. the ao 


Superintendent shall think best. 

 %. Combinations in restraint of the sale are forbidden by section 
9875 of the Revised: Statutes. of the United States, which reads as 

follows: 


Every person who; before or at the time of the public sale of : any of the lands Sore 


of the United States, bargains, contracts, ol" agrees, or attempts to bargain, con-” “4 
} 47 79°—vow. 4213-28 : a 
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tract, or agree with any other person, that the ie ctaninea person shall not bid 
upon or purchase the lands so offered for sale, or any parcel thereof, or who by 
intimidation, combination, or unfair management, hinders or prevents, or 
attempts to hinder or prevent any person from bidding upon or’ purchasing any 
tract of land so offered for sale, shall be fined not more than one thousand dol- 
‘Jars, or imprisoned not more than two year s, or both. - 
8 Suspension or postponement of sale, Tf at any time it becomes 

evident to the Superintendent of the sale that there is a combination | 
among bidders, or any other cause which effectually suppresses com- 
petition, or if for any other cause it shall seem best to the Superin- 
tendent to do so, he may suspend such sale temporarily or postpone it 
indefinitely ; and, if in his judgment, the highest bid offered for any 
tract is below-its reasonable cash value, the Superintendent may reject 
all bids then offered and re-offer the tract for sale as herein provided. 

9. Fees and Commissions.. All persons purchasing any of said 
lands will be required to pay a commission of two per cent on all pay- 
ments made by them up to and including $1.25 per acre, but no com- 
mission will be collected on moneys paid i in excess of $1.25 per acre. 

| ne 
A: A, J onns, 
Acting Secretary. 


“MONTANAALLINOIS COPPER MINING co. 
_ aeCHaee September 2, 1918. 


MItterre—LocaTion ADJOINING END or Lopr CLAIM. 


A millsite claim may be located adjoining the end of a lode mining claim, 
provided it be clearly shown that the lode or vein along which the mining 
location is laid either terminates before the end abutting upon the mill- 

_gite Claim would otherwise be reached, or that it departs from the side line 
of the mining claim, and that the ground embraced in such adjoining mill- 
site claim is nonmineral in character. 


J ONES, First Assistant Secretary: 

The Montana-Illinois Copper Mining Company has appealed te 
the Commissioner’s decision of September 3, 1912, requiring further 
showing as to the nonmineral character of the area embraced in the 
‘Bismark millsite claim, situate in the Wilmah (unorganized ) min- | 
ing district, Helena, Montana, land district, for which, and in con- - 

nection with the Bismark No. 2 lode mining claim, mineral ey: 
05564 was allowed August 25, 1911. : 

It appears that the southeasterly: line of the said millsite claim is 
coincidental with the northwesterly end line of the patented Bis- 
mark lode mining claim. Upon considering this feature of the case. 

the Commissioner. by decision of April 2, 1912, directed the claimant 


* 
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company’s sitention to the provisions of section 9387, Revised Stat- 
utes, and required the claimant to show cause why the entry, as to the 
millsite, should not be canceled because of its contiguity to the end of 
said patented ‘lode claim. Responding to said requirement, the claim- 
ant company filed the affidavit of Benjamin W. Wilson, its attorney - 
in fact, and the plat of the patented Bismark lode claim and the ad- 
joining millsite. In said affidavit, it was averred that affiant had 
known the millsite for ten years and had spent a large portion of his 
time thereon; that, under his direction, the ground included in the 
-millsite had been prospected and that no vein or veins had been found 
or were known to exist thereon; that near the southeasterly side line 
of the millsite, nearly opposite the center of the northwesterly end 
line of the lode claim, a mill 90 feet wide and 120 feet long had been 
constructed, the excavation for the foundation of the mill attaining a 
| depth of 15 feet beneath the surface; that the underground work- | 
ings upon the Bismark lode were ‘made under affiant’s personal direc- 
tion, and that he is familiar with the conditions existing therein; 
that, in a certain tunnel on said claim, which is projected in an— 
easterly direction from a point about 75 feet to the east of the south- 
easterly line of the millsite, a wide blue mud dike striking north and 
south was encountered about 125 feet from the portal to the tunnel, 
and that west of this dike no vein or veins had:been found and none 
is known to exist; that the surface of the millsite claim rises gently. 
from the northwesterly to the southeasterly side line and thence rises _ 
abruptly to a height of at least 2,000 feet. Upon considering this — 
showing, the Commissioner, in the decision here appealed from, said: 
“The location of the lode claim and the subsequent issuance of ‘patent for the | 
land covered ther eby gives rise to the presumption that a lode exists along the 


7 _ line and follows the course indicated by the official plat of survey; that it does 


not capriciously deviate from such course, and that it passes through and across . 
- both end lines. This presumption is so far conclusive that it can not be over- - 
come by evidence indicating the existence of intrusive dikes, or other like in- 
_ terruptions to the continuity of the vein, inasmuch as such interruptions do not 
terminate but merely break the continuity. Consequently, the nonminer'al char- 
acter of the ground into and in which, in accordance with such presumption, 
the vein or lode should pass and exist, can be established only by evidence of a- 
positive and definite character, showing that exploration sufficient to have dis- 
covered the continned existence of a vein in such iand, if any such continuance 
- there was, had been accomplished, without such discovery, and without dis- 
covery of any other valuable mineral deposit.. (Lindley on Mines, See. 522.) 


The showing made was accordingly held to be insufficient and the 
claimant required to submit further showing and, in default, suffer 
the cancellation of the entry to the extent of the millsite. 

In the informal appeal from this decision, which is sworn to by 
Wilson, it is averred: | 


that in the excavation for the foundation for the mill, now situated upon the 
Bismark Mill Site Sur. No. 9058B, trenches were dug for the foundation to .a 


¢ 


436 - DECISIONS RELATING TO THE PUBLIC LANDS, 


depth of from 10 to 80 feet, reaching bed rock, and that a large excavation was 


made about 10 feet square and over 30 feet in depth for the concrete bed of the 


Chillian mill; that all of these excavations are in direct line of the vein.as de- | 
veloped upon the Bismark lode Sur. No. 7182, as projected west,of the blue mud 
dike which strikes southeasterly through the Bismark lode Sur. No. 7182 from 
- corner No. 2 of the Bismark Mill Site Sur. No. 9058; and further that there are 
many other excavations, ditches, &c., upon said mill site and that in none of 
them has there ever been a vein or piece of quartz in place found west of said 
mud dike; affiant further states that he has personally examined and inspected 
each and every excavation or opening upon said mill site Sur. No. 9058B, and 
also the other openings and surface indications in the vicinity thereof. with the 
express idea in mind of placing thereon a quartz location as additional ground 
is needed, but has been unable to find anything like a vein upon which a valid — 
location could be made. : 


“Section 23387, Revised. Statutes, baie which title to sald liane 
claim is sought, provides that: 


Where nonmineral land not contiguous to a vein or lode is used. or occupied by 
the proprietor of such vein or lode for mining or milling purposes, such non- 
adjacent surface ground may be embraced and included in an application for a 
patent for such vein or lode, and the same may be patented therewith, subject 
to the same preliminary requirements as to survey and notice as are applicable 
to veins or lodes; but no location hereafter made of such nonadjacent land shall 
exceed five acres, and payment for the same must be made at the same rate as 
_ fixed by this chapter for the superficies of the lode. 


In the case of Yankee Mill Site (37 I. D., 674), the Department, 
‘after setting forth briefly the practices and customs of miners under 
the mining law of 1866 and previous pulnes of the Department under 
the present law, said: . 

It seems to the Department, ‘upon. further consideration, to be but a logical 
conclusion, that when by the act of 1872, whereunder a definite superficial area 
was made available in the case of every lode mining location, a new provision | 
for an additional area, “for. mining or milling purposes,” was made, with a 
limitation by acreage and not by dimensions, the prohibition in that connection 
against the contiguity of the so-called mill-site with “the vein or. lode” was 
intended, in the light of the previously existing practice, to prevent the appro- | 
priation within any such area of a further segment of the actual vein or lode 
upon which the mining claim itself was to be predicated. In this view, it is in 
that sense that “ the vein or lode” as first used in section 2387 would be taken; 
and it would follow that, if not so contiguous and if in fact embracing only 
non-mineral land, a mill-site in contre with the side line of a lode claim would 


‘be unobjectionable. 


The case above cited involved fi saseton as to whether a millsite — 
claim abutting upon the side line of a lode mining claim could be 
lawfully entered under the provisions of the millsite laws, but the — 
Department sees no reason why the rule announced in said decision 
should not be held to apply with equal force to a millsite claim which 
adjoins the end of a lode mining claim, provided it be clearly shown 
that the lode or vein along which the mining location is laid either 
terminates before the end abutting upon: the millsite claim would 


og 
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otherwise be reached or that it departs from the side line of the 


mining claim and the ground embraced in’ such adjoining millsite 


claim is nonmineral in character. It is true, as stated in the deci- 


‘sion of the Commissioner, that a lode or vein is presumed to extend 
to and across both end lines: of a lode mining claim located along its 


strike; such a presumption, however, is not conclusive but may be 


w 


rebutted by evidence satisfactorily establishing a contrary state of 
facts. In Anna Dillon (40 L. D., 84), which involved an application © 
to make soldiers’ additional shiny of a small tract abutting upon the 
end of a patented lode mining. claim, it was said: 7 


The fact that a tract sought to be entered. under the aguralyseal laws aa 


: joins a patented lode claim on its end would seem to render necessary the sub- 


mission of a higher degree of proof to establish its nonmineral character than 


would otherwise be required, but the nonmineral character of such a tract 


having been satisfactorily established, whatever presumption such contiguity 
might give rise to would be overcome and in that event there would seem to be 
no reason why, in the absence of other objection, it might not be entered under 
any appropriate agricultural law. 

The same principle would apply to ae case of one secking to 
acquire title under the millsite laws to a tract. so situated. 

Upon careful consideration of the showing made respecting the 
tract involved in the present case, the Department believes it may be 
accepted as establishing the nonexistence of the Bismark vein thereon 
and the nonmineral character of the land. This being true, it must 
be held to be disposable under the provisions of section 2337, Revised 
Statutes, notwithstanding the fact of its abutment upon the end of ' 
the lode: mining claim. 

The decision appealed. from is seeotdinale: reversed and, in the 
absence of other ob] ection, the. entry, as to the millsite; will be passed | 
to patent. 


JOHN WOODWARD ET AL, 


‘Decided M arch. se 918. 


Q TIMBER AND aaa Crarm-—Pursonat INSPECTION OF CF a ee 


The filing of a. timber and stone declaratory statement, not preceded by per- 
sonal examination of the land by the applicant, does not constitute a — 
“duly initiated” claim within the meaning of the excepting clause in the 
withdrawal of May 29, 1903, for the Heppner national forest, and is not 
sufficient to ae the land embraced therei from the effect of such 
withdrawal. 


PERSON AL KNOWLEDGE OF Dierousae TRACT Ruqumen. 


A mere. general knowledge, however intimate, of. the locality in which ¢ a 
. tract applied for under the timber and stone act_ is situated, does not 


meet the requirement that an applicant under that act must have per- 


sonal knowledge of the particular tract he seeks to acquire, 
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BOARD OF EQUITABLE ADJUDICATION—DISORETION OF LAND DEPARTMENT. 


- "The reference of a case to the Board of Equitable. Adjudication is a matter | 
resting. within the discretion of the land ‘department and - can not. be . 
claimed. asa matter of right by an entryman. 2° 


Apams, First. Assistant Secretary: 
The Northwest Timber Company, transferee, ee appealed from: 
the decision of the Commissioner of the General Land Office, dated 
June 21, 1911, reversing the action of the local officers and holding 
_ for eancollation the timber and stone entry, made on July 27, 1903, 
by John Woodward, for the NE. j 1, Sec. 18, T. 6 S., R. 29 E. WwW. M., 
La Grande, Oregon. 

This is one of twenty-seven contests be egreuied by the Goveriic 
ment against that number of timber and stone entries, made under 
the same circumstances, at the La Grande land office. The case of 
John Mills was, by stipulation, made the leading one and the testi- 
mony submitted therein is a part of the record in this case and in 
each of the remaining twenty-five. After a careful consideration 
of all the cases, this proceeding against John Woodward’s entry is 
found, by the Department, for the reasons hereinafter given, to 
present more clearly than the Mills case, the facts that control the 
disposition that must be made of each and . ey entry of the 
wen seven. 

In his decison the Commissioner clearly sets forth the testimony 
upon which he bases his conclusion that this entry and all of the 
entries were speculative and made for the use and benefit, in part, 
of others than the entryman. It is unnecessary to review the testi- 
mony or to pass upon the correctness of the Commissioner’s view 
of its probative value with respect to the charges upon which the 
hearing was ordered. The Department finds, from the testimony, 
that when the lands embraced in these entries were withdrawn, on 
May 29, 1903, for inelusion in the Heppner National. Forest, a with- 
drawal made permanent, except as to the lands smmieed in the 
entries of Tillard and Kirk, by the proclamation of July. 18, 1908 
(34 Stat., 8222), the sworn statement required by the Fiber and 
stone iw had been filed in each of the twenty-seven cases, but that. 
not one of the entrymen had then made personal examination of ~ 
the specific tract of land subsequently entered by him. Some of 
them, including John Woodward, had a general knowledge of the 
locality in which their claims were situated, but it required the 
services of a locator, after the lands had been withdrawn, to ascer- 
tain the locus of each and every one of the twenty-seven claims. 
At best, therefore, the statements made in the sworn statements 
were based upon information and belief and not upon knowledge 
gained from personal examination Bes oon applicant of the identical . 
tract sought. | | 7 
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The srindeawal of May 29, “1903, excepted from its fords aia effect 
all claims that had theretofore been “ duly initiated.” The regulation 
of this Department requiring that the sworn statement. of a timber 

and stone applicant must be upon personal knowledge, gained by a 
- personal inspection of the land, not having been complied with in 
any of these cases, none of the entries under consideration was “ prop- 
_ erly initiated ” (see Mary S. Ness, 37 L. D., 582). All the lands in 
controversy, therefore, became and, except those of Tillard and Kirk, 
remain a part ofthe National Forest. The defect in the sworn state- 
ments was not cured by personal examinations thereafter made, nor . 
can any alleged equity in the present claimants and transfereés have 
any saving ellicacy in favor of claims which were not properly | 
" initiated before said withdrawal. It is true, as before stated, that 


this proceeding and the others were directed by the Commissioner . , 


of the General Land Office upon the charge that the several entry- 
men had applied to purchase the lands with the purpose of specula- 
tion, under unlawful agreements whereby title was to inure to the 
benefit of other parties; but it having been clearly established, by the 
pestmOny, of the entrymen themselves, that their claims were not 

“ properly initiated ” prior to May 23, 1903, nothing. remains for this 
Department but to cancel the entries, without regard to the truth 
or falsity of the charge upon which the hearing was ordered. It is 
not inappropriate, however, to observe that that charge finds strong: 
support from the testimony. Counsel for the transferee cite the case 
of Theresa. McManus (29 L. D., 653) and others to the effect that a 
timber land entry made in the absence of-a personal examination of 
the land by the purchaser may be referred to the Board of Equitable 
Adjudication, if the defect is subsequently cured. In this case and 
in twenty-four of the remaining twenty-six, the adverse right of the 
Government has attached and bars the indulgence of equitable con- 
_ siderations on behalf of the claims were such considerations otherwise — 

warranted by the facts, while in no case was there an entry until long 
after the land had been withdrawn from appropriation under the 
timber and stone law. Furthermore, the reference of any case to the 
Board of Equitable Adjudication is a matter resting within the dis- 
cretion of the land department and can not be claimed as a right by 
an entryman. 


| This case of John Woodward has been chosen as the eel one of | 
_. the group of twenty-seven, for the reason that he, of all the entrymen,’ — 


- appears to have the longest and most. iritimate knowledge of the 
- general character of the land in the locality wherein all the claims 
are situated. While- it was shown that he was well acquainted, 
generally, with that section of country, Woodward knew none of the 
section cornérs and the locus of no tract, including his own, until after 
the withdrawal. The description of the land applied for by him was 
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given him by « one Ayers, and Woodwind could not and, indeed, did 
not know whether his sworn statement, when filed, was true or. false. 

For the reasons above stated, the decision of he Commissioner of 
the General Land Office is modified and affirmed and a similar judg- 
ment will: be entered against each of the remaining EWEniyEe 
entries. ; | 


- JOHN WOODWARD ET AL. (ON REHEARING), 
Decided September 80, 1913. 


TIMBER LAND ENTRY—SPECULATIVE ENTRY. : 

- Collusive arrangements through which persons are induced to make timber ° 
land entries with a view to sale of the body of lands so entered to another, 
the sole interest of the entrymen being an expectancy in the profits of the 
transaction to an: amount agreed upon from the beg ginning, are in violation 
of. the statute; and entries SO ss peing purely Postulaulve, must be can-. 
celed. 

DECISION or SuPREME CouRT DISTINGUISHED. 

United States v. Budd, 144: U. S8.,. 154, cited and distinguished, and United 

States v. Bailey e¢ al.,.17 L. D., 468, Teafiirmed. 


Jones, First Assistant Secretary: 

The Northwest Timber Company, transferee, has filed a motion for 
rehearing of departmental decision dated March 5, 1913 [42 L. D., 
437], affirming the action of the Commissioner of the General Land 
Office in canceling the timber and stone entry made on July 27, 1908, 
by John Woodward for the NE. i, Sec. 18, T. 6 S., R. 29 E., W. M.,. 


' La Grande, Oregon, land district. 


‘The record has again been reviewed in connection with the pend- 
~ ing motion and the material facts of the case are found to be as 
follows: 

Early in the spring of 1903, one John L. roo of Heppner, Ore- | 
gon, agreed to locate upon timber lands in that vicinity certain of his 
neighbors, among others Thomas J. Harvey, Cecil T. and Arthur E. 
Humphreys, and Oliver S. Andrews. It was agreed that Ayers 
should receive a fee of ten dollars from each party so located. 

Soon after Ayers entered into an agreement with Dr. McSwords, 
also of Heppner, and Frank Melvin, an attorney at Portland, Oregon, 
under which it was proposed to locate parties upon such lands for a — 
fee of one hundred dollars. It would seem that both of these schemes 

contemplated the location only of those able to pay the expense of 
location and entry, and that the agreement between Ayers, McSwords, 
and Melvin looked to the location of people from Portland who were 
to be secured by Melvin. Ayers enlisted the services of his brother- 
in-law, Harrison Hale, to “run out. the lines ” and point: out to the 


” 
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| prospective entr ‘ymen their claims for the sum of twenty-five dollars 
for each location. 

_ After reaching the agreement with Ayers and McSwords, Melvin 
went to Portland and found a number of people willing to take tim- 
ber claims and pay one hundred dollars each as a location fee. Re- 
turning to Heppner he and Ayers proceeded to the woods, where — 
they were met by Hale. After remaining in the woods for several 


days they returned to Heppner and learned from a newspaper clip- | 


ping secured by McSwords in their absence that a withdrawal of 
_ these lands for forestry purposes was impending. | -_ 

Tt is clear from the record that knowledge of the proposed forestry 
withdrawal wrought an entire change in the plans of Ayers, Mc- | 
Swords and Melvin. In order to anticipate the reservation of the 
lands by the Government, haste became essential; Portland was too 
far away and solvent entrymen were too few or too slowly obtained. 
Heppner people, without regard to their ability to pay for the lands, 
or even the expenses of location and éntry, were secured to make 
entry by the representation that there was $200 in the scheme for each | 
of them. Whether this representation was in the form of an assur- 
ance or a promise on the part of Ayers, McSwords and Melvin is not 
clear, nor is it material whether it was an assurance or promise. It. 
was relied upon, accepted and acted on. Ayers, McSwords and Mel- 
vin, through McSwords, arranged with the First National Bank of 
Heppner for the loan of the necessary funds to McSwords, who, in 
turn, was to advance the money to the entrymen upon. their several 
notes secured by mortgages on the lands entered. 7 

Tt appears from a report of the local officers that one e hundred and 
twelve. sworn statements were filed under these circumstances, of 
which seventy-six passed to entry. Patents issued in forty-nine cases 


and suits have been instituted by the Government for the eancella- 


tion of such patents. Twenty-seven entries, including that of John > 
Woodward, here under consideration, are involved in these proceed- 
ings by the Government, Of these twenty-seven entries, sworn state- _ 
ments in twenty-five were executed between April 20 and April O4, 

one on May 12, and the other on May 14, 1903. In every instance the 


sworn statement was filed at the suggestion of Ayers, McSwords | 7 


and Melvin, who furnished the description of the land. In no case 
did the applicant have specific knowledge of the tract he was. seeking. 
to acquire, and, although some of them appear to have had general 
knowledge of the locality, it required the services of a locator and the 
use of instruments to fix the locus of the particular tracts. No fee 


was paid by the applicants or‘any one of them to the officers before. _ 


- whom the sworn statements were executed, it. having been obviously 
within the scope of their understanding with Ayers, McSwords and 
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Melvin that thos — would secure the necessary money and attend 


- to all the details leading to entry. 


On, May 29, 1903, all of these lands were temporarily withae awh 
for inclusion in the Heppner National Forest and the withdrawal, 
except as to the lands embraced in the entries of Tillard and Kirk,’ 
two of the twenty-seven persons referred to, was made permanent 
by the proclamation of July 18, 1908 (34 Stat. $299). «=. | 7 

On June 14, 1903, the town of Heppner was destroyed by cloud- 
burst, and Ayers aad McSwords were drowned. At that time 
arcs of the intention of this claimant and of the twenty-six others, . 
above referred to, to submit proof -were being published and Melvin 
was seriously ill. The First National Bank of Heppner then needed 
all of its fumds for other uses and declined to advance any money 
for the completion of the entries. S. W. Spencer, one of the twenty- 
seven applicants and a brother-in-law of Ayers, after consultation 
with other applicants and as their representative, arranged to bor- 
row the necessary funds from one Scriber, cashier of a national bank 

at La Grande, Oregon. 

It-is unnecessary to do more than refer in this decision to the facts 
with reference to the taking of proof in each of the twenty-seven 
cases; the issuance of final certificates thereon; the efforts of Seriber 
and Spencer to sell the lands; Melvin’s activity in the same behalf, at 
‘first independent of, if not hostile to, Scriber and Spencer, but sup- | 
ported by Harrison Hale; the organization of the Northwest Timber 
Company; the sale of each and every one of these claims to said 
company ; the division of profits between Melvin, now of counsel for 
the transferee and Scriber; the solicitude of these parties that the 
entire transaction be kept from the ears of the Government’s officers, 
and the attempted propitiation of Harrison: Hale by the payment to” 
him of $500 and an agreement to pay $2,000 more. For the purposes 
of this case it is necessary only to refer to the circumstance that, 
through Spencer, Scriber paid the purchase money and fees upon 
~ each entry secured by note and a mortgage upon the land, none of 
which was placed of record, and that when the sale to the Northwest 
Timber Company was effected by Scriber and Melvin, each entryman 
was given $200 in bonds of said company as his share Ri: the ee 
the notes and mortgages being then canceled and returned. — : 

‘On July 23, 1909, the Commissioner of the General Land Office, 
acting upon sundry reports of special agents, directed proceedings 
against each of the twenty-seven entries hereinbefore referred to, 
upon identical charges, which were, in effect; that the claimants 
did not apply to purchase the land m good faith for their own use 
and benefit, but for purposes of speculation and under an agreement 


with and. for the sole use and benefit of Ayers or aie vonas or per- 


sons whom they might designate, 
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At the hearing all of the entrymen appeared as witnesses and were 7 
examined, except George Tillard, who had died, Wilham Ayers, who - 


was insane, and George Whities. BAe 
Testimony was duly submitted on behalf of the Govetarnent and — | 
the transferee in each of the twenty-seven cases; and it was stipulated — 


~ that the testimony in each case should be considered, so far as appli- 
cable, in the disposition of the others. On December 27, 1910, the. 
local officers rendered decision, holding that the Government had 


failed to establish its charges against the entries, and on June 21,._ 


1911, the Commissioner of the General Land Office reversed their’ 
action and held each entry for cancellation, which action was affirmed 
by the Department, as hereinbefore stated. | | 

In its said decision, the Department rested its conclusion, that this 
entry and the others should be canceled, solely upon the proposition: 
that, when the lands embraced in these entries were withdrawn, on May 29, 
1903, for inclusion in the Heppner National Forest, a withdrawal made perma- 
nent except as to the lands embraced. in the entries of Tillard and Kirk, by the 
- proclamation of July 18, 1908 (34 Stat., 3222), the sworn statement required 
by the timber and stone law had. been filed in each of the twenty-seven Gases, 
but that not one of the entrymen had then made personal examination of the 
specific tract of land subsequently entered by him. Some of them, including - 
John Woodward, had a general knowledge of the locality in which their claims 
were situated, but it required the services of a locator, after the lands had been 
withdrawn, to ascertain the locus of each and every one of the twenty-seven 
claims. At best, therefore, the statements made in the swern statements were 
based upon information and belief and not upon knowledge gained from per zone 
examination by each applicant of the identical tract sought. 

Following the rule announced in the case of Mary 8. Ness (37 : 
L. D., 582), the Department held that none of the entries under con- 
sidersiion were propery 2 initiated,” and held each of them for can- 
cellation. | 

Upon reconsideration, it is cepa that ede. entries were fatally 
defective, not only for the reason assigned by the Department in 
its decision of March 5, 1918, but because there can be no reasonable 
doubt from the testimony that the scheme carried out by Spencer, 
- Scriber, and Melvin was the consummation of the one conceived by — 
Ayers, McSwords, and Melvin, though the minor details were changed _ 
by the Heppner flood: It is true that there is no evidence that Spen- 
cer and Scriber had authority to represent Ayers and McSwords, or 
that they accounted to the heirs of Ayers and McSwords for the loca- | 
tion fees that are alleged to have been earned by the latter, or for any 
sum whatever; but the part that Ayers, McSwords and Melvin were 
to have played was performed by Spencer, Scriber and Melvin; the 
entrymen were the same wax figures in the hands of the latter ‘that 
the agreement between the former contemplated, and the assurance 
or Prous that induced the filing of the sworn _ statements having 
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been redeemed to the letter by the payment of two hundred dollars, 


or its equivalent, to each entryman, they conveyed the land. as suited 


the interests and at the instance of Spencer, Scriber and Melvin. 
‘There is no essential difference between the transaction as disclosed — 





and one in which a party employs another for a specific sum.to make ._ 


an entry, the land to be held and disposed of as directed by the em- 

, ployer to whom the proceeds of sale are to be paid. 7 
It is strongly urged on behalf of the transferee that the cunder- 
standing between Ayers, McSwords and Melvin made a one-hundred- 
dollar location fee their sole interest in each entry. There is not the | 
slightest evidence that the hurried plan formed after they learned of 
the impending forestry withdrawal looked to any specific sum as a 
measure. of their reward. Not one-of the entrymen at the hearing 
had knowledge of such:a fee, and: there is no évidence that a single 
one-hundred-dollar fee was oad to Melvin and the heirs of McSwords 
and Ayers, nor had any agreement for its payment been made. The 
payment of $2,500 to Harrison Hale, made without the knowledge 
apparently of any entryman except Snes can be regarded in no ~ 
other light than as an effort of Scriber and Spencer, who made ‘the 
payment, to propitiate an ally of the then hostile Melvin, since not a - 
dollar of that $2,500 was deducted from the sum paid to the several 
entrymen, in accordance with the original assurance or promise given 
them; The payment to Hale also tends strongly to show that Scriber, 
Spencer and Melvin undertook to carry out and did carry out the 
plan originally conceived “by Ayers, McSwords and Melvin. The 
Department is of the opinion that the measure of the interest of 
Ayers, McSwords and Melvin, or their successors, in the scheme, in 
each entry, whether one hundred dollars or an independent sum, has 
no controlling effect upon the validity of such entry. | 
While it may be competent for a prospective entryman to engage 
the services of a locator and agree to pay therefor, whether from the 
proceeds of the sale of the land when sold, or otherwise, there is no 
warrant in.the law for his allowing himself to be made a tool in the 
hands of another for the acquisition of title to lands, in the disposi- 
tion of which he is to remain wholly passive and without interest, © 
except to the extent of a sum determined upon from the beginning. 
It is no defense that the details of such a scheme are not all worked — 
out as agreed: upon, or are changed in process of accomplishment. 
| No such plan as is disclosed by the testimony can be regarded other- 
wise than as an effort to forestall the Government’s appropriation to 
a public use of a large body of timber land through the medium of 
fraudulent and: speculative timber and stone entries. | : 
In the case of United States v, Bailey e¢ al. (17 L. D. , 468), a situa-— 
tion essentially like the one under consideration was presented to — 

the Department.- In a very able and comprehensive decision Secre- 
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tary Smith announced, in that case, the law governing timber land . 
entries made under euch simone which has had, at the hands 


of the Supreme Court of the United States, in Hawley v. ‘Diller (178 | 


U. 8.476), the sweeping endorsement that “there was no. miscon- 
. struction of the law by the Land Department.” Notwithstanding the — 
fact that in the Bailey case the case of United States. v. Budd (144 


| : U. S., 154), was cited and distinguished, there is evidence of a ten- 


| dency in later departmental decisions, notably in that of Annie M. | 
Donahue eé af:~(82 L. D.,’849), to so interpret the decision in the — 
Bailey case as to rob it of any distinctive meaning and to contuse 


it with the decision in the Budd case, 


In the Budd case the court was considering, andes a bill in eaten 
the rule that should govern the character of evidence that would 
justify: the cancellation of a patent upon the charge that the entry- 
man had fraudulently made an agreement whereby the title he was 
to acquire should inure to the benefit of another. “Here,” as was 
stated in the Bailey case, “the. government is inquiring into all mat- 
ters connected with these entries, and is not limited, as in that. case, - 
to the issues made by the pleadings.” Moreover, the rule of evidence 
announced in the Budd case is inapplicable to a proceeding like this, 
where the departmental determination upon questions of fact, in the 
absence of fraud, is conclusive upon the courts, as established by re- 
peated decisions. See Hawley v. Diller, supra. 

_ The charges made in the cases here under eonadacuten: as has 
been before stated, attack the validity of the entries, upon the ground | 
that they were suoculative as well as because of an illegal agreement — 
with Ayers, McSwords, Melvin, e¢ af. Although it is reasonably 
clear that an illegal agreement was entered into between these parties, 
in which the entrymen suffered themselves to be used, even if they 
did not intelligently participate, it may be said, as in the Bailey-case, — 
that the connection of Ayers, McSwords, Melvin, et al., “ with these 
purchases may be eliminated from the case, and the acts and motives - 


-- of the entrymen alone considered, and their entries can not be sus- - 
tained if any meaning is to be given to that part of the statute which 


forbids the making of such entries ‘ on speculation.’ 1 Sa : 


In the Bailey case, it was held: i. es | 


Lohr shows by: his testimony that these several entrymen were seneabed in 


_ different pursuits and were induced by him to make these purchases, he telling — 
them that he would buy their claims and give them fifty dollars more than any ~ 
one else would; that this promise was made to the parties as an inducement _ 


to take his word and knowledge as to the quality and quantity of the timber, 
and ‘that while he does not remember loaning any of these entrymen mouey, 
yet it is probable he did; that when he did so, he sometimes took notes and 


sometimes — trusted to their honor.. From this and other similar testimony he 
leaves no doubt in my mind that he procured these entries to be made. purely 7 


on speculation ; that none of these entries were made for the purpose of appro- 
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pr iating the land or timber.to the use of the entrymen, but on the promise or - 
representations of Lohr that such act on their part would result in a profitable 
speculation—that is, they would be able to make an immediate sale of the 
land at a price greatly in excess of the cost to the entryman. 

Entries made in this way and for this purpose are in violation of the spirit 
and letter’ of the law; for the applicant to purchase is required to make affidavit 
that “he does not apply to purchase the same on speculation.” | 
| This interpretation of the statute does not imply that a.timber-land entr yman 

is not authorized to sell the entry at any time he may choose after he has made 
his proof and received his certificate; but when, as in these cases, it.is clearly 
shown that prior to taking any steps to secure the land, they had first satisfied 
themselves that these entries could be sold at a profit and thereupon they made 
their entries for ‘the sole purpose of securing the profit thus in view, to my mind 
they bring themselves within the inhibition of the statute. 


- The Department much. prefers this clear and lucid definition of 
speculation to the lengthy discussion of that term in the case of 
Annie M. Donahue ez al., swpra, especially in view of its affirmance 
in Hawley v. Diller, supra. 

Applying that definition to the case’ under consideration: there 
can be no doubt that Woodward’s entry and all of the other twenty- 
six involved in this PROeerine were speculative and: should - be 
canceled. | 7 an 

The motion is denied. 


INSTRUCTIONS. 
INDIAN ALLOTMENT—DEATH or ALLOTTER—ACT oF JUNE 30, 1918. | 
The same rules and regulations should govern in the making of additional 
allotments’ to Fond du Lac Indians under the provision in the Indian 
. appropriation act of June 80, 1918, as are applicable in the case of original 
allotments; and where one otherwise entitled to an additional allotment — 
under that provision dies without allotment having been made or selection 


therefor filed by him or in his behalf, the right perishes with him, and his 
‘heirs are not entitled to make allotment based upon his right. 


First Assistant 5 Reet Jones to the Coininisioner of I ndian 
Affairs, October 1, 1913. 


You have asked to be advised as to the construction that should 
be placed upon a clause contained in the Indian appropriation act 
of June 30, 1918 (Public, No. 4), which reads: | 


That any Indian allottee of the Fond du Lae Reservation whe has-not alr eady 
received eighty acres of land in. allotment shall be entitled to take by allotment 
of any unappropriated land of said reservation sufficient, with the land already 
allotted to such Indian, to make aed acres of land, such allotment not to 
interfere with existing timber contracts. | | : 


_' The question presented is as to whether or not, in ry the 
additional allotments provided for in this clause, they must be con- 
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fined to members of the Fond du Lac tribe now living who have 
heretofore received less than eighty acres of land, and reference is 
made to the case of Willie Dole (30 L. D., 532). 

The Fond du Lac Reservation was set apart by the create of Sep- : 


tember 30, 1854 (10 Stat., 1109), under which certain lands were 7 


ceded to the United’ States, and which also provided for allotments. 
in severalty to the Indians. But-members of the tribe were mostly — 
allotted under the act of January 14, 1889 (25 Stat., 642), which 
provides that allotments shall be made-“ in conformity with the act 
of February 8, 1887” (24 Stat., 388). In other words, the provisions 
_ of the act of 1887, as to the manner of making allotments, were thus 
carried into the act of.January 14, 1889. | 

In the absence of anything to the contrary in the clause ‘under 
consideration, it must be concluded that additional allotments there- 
under are to be made in the same manner and under the rules and 
regulations which govern in the case of original allotments. The | 
case of Willie Dole, supra, involved an Indian agreement as to allot- 
ments, the provisions of which were practically the same as those 
found in the act of February 8, 1887, known as the general allot- 
ment act. It was held in said case that there was no provision of 
law for a selection or allotment of land on behalf -of a deceased 
person. 

The act providing for allotment of lands in severalty to the In- 
dians of the Umatilla Reservation, provides practically the same 
manner for making such allotments as are provided in the act of. 
1887. In the instructions issued to the allotting a on that 
reservation, approved by the Department, it was said: 

My attention has been called to a recent inspection report at the Umatilla 
agency, by Inspector Gardner, in which he observes that a question which 
greatly concerns the Indians is “ whether or not a person living at the time 
of making the agreement, and who has since died, is entitled through his or 
her heirs to receive an allotment of land.” The inspector states that he 
informed the Indians that in his opinion deceased parties had no right and 


that allotments would only be given to those living at the time of making the — | 


allotments. Upon this subject I have to say that allotments will be made 


. only to those who are living when the allotments come to be made. The 


‘heirs. of an Indian who was living at the date of the acceptance of the act of 
‘1885 by the Indians and who has since died cannot have the. allotments to 
which the degensce party would have been. entitled had he lived. 


In numerous departmental. decisions it has been. held that the 
various acts of Congress authorizing allotments of Indian lands, con- 
| template that they shall be made only to living persons; that where - 


one otherwise entitled to allotment dies without allotment having 3% | 


‘been made or. selection therefor filed by him or in his behalf, the 
right perishes with him, and his heirs are not entitled to allotment 
based upon his right. 
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You are seeondingly advised that the same rules should be suid“ 

in making additional allotments to Indian allottees of the Fond du 

_ Lac Reservation under the act of J une 30, 1918, as are ppplcants 
in iaking ooaay allotments. 7 _ 





= . RECLAMATION—SUNNYSIDE UNIT, YAKIMA PROJ ECT. 
| Pusrte Norton. - | 


apaeanes OF THE eceeian: | 
Washington, October 2, 1913. 


In pursuance of the provisions of section 4 of the Reclamation Act — 
of June 17, 1902 (82 Stat., 388), notice is hereby given as follows: | 
1. Water will be furnished from the Sunnyside Unit, Yakima 
~ Project, Washington, under the provisions of the Reclamation Act 
beginning in the irrigation season of 1914 for the public land farm 
units “G” to “ Y ” inclusive, excepting “I” and “O” in BE. 4 SE. 4 
SW. 4SE. +, SE. 4 SW..4 ‘and W. 4 SW. 4, Sec. 26, T. 9 N. R. 93 E., 
W. M.,. as shown on pla of the said township. approved August 15, 
1918, and filed in the local land office at North Yakima, Washington. 
Copies of the said plat and also of a supplemental list showing the 
irrigable areas of the said farm units are also on file in the office of 
the Reclamation Service at Sunnyside, Washington. 
_ 9. All persons entitled to preference rights of entry upon lands 
covered by this public notice will be notified by the local land office 
by registered mail that they will be allowed to make homestead 
entry for one farm unit, covered by their preference right under the — 
terms of the Reclamation Act and this public notice, within thirty 
days from the date of such notification. Such homestead entries 
must be accompanied by applications for water-rights, and as. here- 
-inafter provided, by the appropriate payment of the charges for | 
building, operation and maintenance. Upon rejection of any home- © 
stead application under this public notice by the local land officers, _ 
an appeal to the Commissioner of the General Land Office must be _ 
filed in the usual manner and no motion for rehearing of the depart- | 
mental decision rendered on such appeal will be considered. The 
rules of practice are modified ‘accordingly, so far as they relate to 
cases arising hereunder, 
8. The limit of area per entry representing the acreage which, in 
the opinion of the Secretary of the Interior, may be reasonably 
required for the support of a family on the lands entered subject to — 
the provisions of the Reclamation Act, is fixed at the amounts shown 
on the plats for the several farm units. Said farm. units vary in 
size from 10.35 to-19. 12 acres of irrigable land. ae 
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4A A large proportion of the lands comprised in these farm units 
is above gravity flow from the system of the Sunnyside Unit, Yakima — 
| Project. A private pumping plant has been installed in the vicinity 


of this land of sufficient capacity to raise the water for irrigation to -_ 


these lands. Entrymen must, however, assume all responsibility for 


and bear all expenses of, raising said water from the system of the | | 


Sunnyside. Unit as-now constructed to the lands to be irrigated. . 
Such fact shall not, however, affect the charges to be paid to the 
United States for water-righit upon said lands. | | 
5: The charges which shall be made per acre of inrigable (andi in the 
‘said entries are in two parts, as follows: , 
(a) The building of the irrigation system, $52 per acre of irrigable 
land, payable i in not more than ten annual instalments, each payment — 
not less than $5.20 or some multiple thereof per acre. Full payment — 
may be made at any time of any balance of the building charge re- 
maining due, subject to the General Reclamation ae ap- 
proved by the Secretary of the Interior. 
_ (b) For operation’and maintenance 95c. per acre of irrigable land 
per annum, until further notice, whether water is used.thereon or not. 
As soon as data are available, the operation and maintenance charges 
will be fixed in proportion to the amount of water used, with mini- 
mum charge per acre, whether water is used thereon or not. - 
6.. All entries made under preference rights, as provided in para- 
graph 2 hereof, and also all homestead entries made under the pro- 
visions of the Reclamation Act, shall be accompanied by applications 
for water- rights in due form, and by the first instalment of charges | 
for building, $2.50 per acre of irrigable land, and for operation. and 
- maintenance, 95c. per acre of irrigable land.. The second instalment 
of the building charge, not less than $5.20 per acre and the appro-- 
priate charge for operation and maintenance, shall become due on 
March 1, 1915, Subsequent instalments of the charges for building, _ 
aseiion: and maintenance shall become. due on March 1 of on year 
thereafter until fully paid. : 
_ %. Homestead entries, accompanied by aapncseen: foe: eaters 
rights and, as hereinafter provided, by the appropriate payment of 
the shares for building, operation and maintenance, may be made 
under the provisions of said act for the farm units covered by this 


notice, for which preference rights of-entry have not been:exercised * 


-under the proreions: of paragraph 2 hereor: in the manner heretn- 
after provided. 

' 8. Homestead applications for the farm units shall be edd only 
in. the manner following: any person qualified to make homestead 
entry may execute such application on.and after November 15, 1918, 
up to and including November 21, 1913, before any: authorized | 
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officer within the land district. Each homestead application must 
be accompanied by a properly executed water-right application and 
_ by a certified check on a National bank or a postoffice money order 
_ drawn to the order of the special fiscal agent of the United States 

Reclamation Service at Sunnyside, Washington, for the amount of | 
the first instalment of water-right charges for building, operation 
and maintenance, viz.: $6.15 per acre of irrigable land, and also by 
a certified check on a National Bank or postoffice money order drawn 
to the order of the receiver of the United States Land Otifice, North 
Yakima, Washington, for the amount of Foe and commissions 
amounting to $6.50 per entry. _ 

9. The homestead application, the water- right ppt and wens 
seit checks, or money orders, and all other papers necessary to 
show the Goplicant to be qualified to make homestead entry shall be . 
enclosed in a sealed envelope, addressed to the register and receiver 
of the United States Land Office at North Yakima, Washington, 
and the upper left hand corner of the envelope must contain the 
name and address of the applicant and the description of the land 
by farm unit, section, township and range, and be marked “ Sunny- 
side Unit.” The papers so prepared and enclosed in a sealed envelope 
may be filed in person, through another or through the mail in the 
United States Land Office at North Yakima, Washington, on Novem- 
‘ber 21, 1913, between 9 a.-m.'and 4:30 p.m. All persons sending 
in hee applications by mail should post them at such time as to 
insure their being received at the local land office between these 
hours. All applications filed before 9 o’clock a. m. of that day will 
be’ returned without. opening, and all applications filed. after 4:30 
o'clock p. m. of that day will be held until all applications filed be- 
tween 9 o’clock a.m. and 4:30 o’clock p. m. are disposed of, when, if 
‘there are any vacant farm units for which delayed applications are 
filed, they will be considered in the order of their filing. 

10. Warning is hereby expressly given that no rights. can be ob- 
tained by settlement made on the land since the date of its with- 
drawal under the provisions of the Reclamation Act of June 17, 
1902 (32 Stat., 388), and prior to the allowance of entry hereunder, 
nor will any person be allowed to obtain preference right or other 
advantage through priority in presenting homestead application at 
the United States Land Office, or by holding a place in any line. 
formed at that office, nor in any other manner than as herein De | 
vided for. _ as 

11. Where two or. more persons apply for the same eee aie on 
the date above specified, the right to-enter will be determined in the 
manner hereinafter prescribed, on November 24, 19138, at the a 
States Land Office at North. Yakima, Washington a 2 oe 
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12. No person will be-allowed to present application to enter more’: 
_ than-one farm unit, which must: be specifically and fully described — 
in the homestead application and water-right application, according | 
to legal subdivision, section, township, and range, and ‘also by farm 
' unit description in accordance with the approved farm unit plat 
. for the township. If any person presents application for more than 
one farm. unit, none of his several applications will be considered. _ 
_ 18. It shall be the duty of the register and receiver and the project 
manager of the Sunnyside Reclamation Project to arrange all envel-. _ 
opés containing applications presented hereunder in alphabetical 
order, according to the names of the several applicants shown on the © 
outside thereof, without opening the same. They shall also prepare 
cards or slips of paper of uniform size, color and ‘appearance, and 
the names of the several applicants shall be written, one on each slip 
of paper, with a description of the farm ‘unit applied for and such. 
cards representing applications. for one particular farm unit shall be. 
assembled together. | a 
14. The right of entry for each farm: unit shall be acsen wel In 
public, and before the right for each farm unit, for which more than 
ene person has applied, is determined, it shall be the duty of the 
register of the local land office to make public announcement that such. 
right is about to be determined. All cards or slips of paper repre- | 
senting applications to enter such farm unit will then be placed in a 
box or other receptacle provided for that purpose, and the register 
of the land office shall publicly announce the name of each applicant 
at the time the card or slip of paper bearing his name is placed within 
thée‘receptacle. All cards or slips of paper in the receptacle shall be 
thoroughly mixed, and one card or slip of paper will then be. drawn. 
_ therefrom by some impartial and disinterested person, designated by 
the officer in charge, and the right to enter the farm unit will be 
accorded to the applicant whose name appears on the card or slip 
’ so drawn, provided he is duly qualified to make homestead entry, and 
- the ‘envelope containing his application will be immediately opened, 
and the papers examined by the local, land office, and, if found to 
comply with the law and the regulations thereunder, they will be” 
given-a serial number, and upon approval, of the water-right appli- © 
cation by the project manager the homestead application will be | 
allowed by the local land officers, but no receipt will be issued until 
the certified checks, where such accompanied the application, have 
been paid. While applicants: may be present at the time right of 
entry is awarded, yet, such presence is not necessary, as the application 
of -successful persons will be immediately allowed on the papers 
already filed-and notice at once mailed the successful applicants. | 
15. The slips of paper bearing the names of the other applicants for 
the particular farm unit will be retained in the receptacle, and if - 
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on examination it shall be found that the applicant whose name is — 
first drawn is not qualified to make a, homestead entry, or the papers 
filed in support thereof are unsatisfactory, the register will thereupon 
reject his application, assigning reasons therefor, and allow the appli- 
cant the usual right of appeal, whereupon a second slip will be drawn 
from such receptacle in the same manner as the first slip. was drawn 
and the person whose name appears on said second slip shall be 
accorded the right to make entry of the unit, if duly qualified and 
his showing 1 is satisfactory. Such procedure shall be followed until 
a person is found who is qualified to make homestead entry and has 
met all requirements. Where a second drawing is necessary and entry 
_ is allowed thereon, such entry will be subject to the rights of the party 
whose application was first drawn, if upon appeal, the action of the 
local land officers in rejecting his application be set aside. Pe 

16. When the right to enter all of the farm units applied for has... 
been determined, the envelopes remaining unopened shall each be at. 
_once enclosed in an official Government envelope and returned by the | 
local land officers to the persons whose names appear on the outside 
thereof. 

-- 17; In order that every person desiring to execute ia present 
application. for any of the farm units may be enabled to do so at the 
time allowed, without causing a rush, warning is hereby given that. 
all such applications should be prepared and executed before some of 
the officers authorized by law at as. early a date as posible after — 
November 15, 1913. _ 

‘18. After the expiration of fis period for entry’ hereinbefore pro- 
vided for, all entries made for any of the lands described, whether 
- for lands not heretofore entered or for lands covered by prior entries 
which have been canceled by relinquishment or otherwise, shall be — 
accompanied by applications for water-rights in due form, and by all 
charges for building, operation and maintenance then due, except — 
‘where payments have been duly made by the prior applicants © 
and credits therefor duly assigned in writing. ‘The second instalment 
shall become due on March 1,.of the calendar year following the date 
of entry; and subsequent instalments shall become due on March 1 
of each year thereafter until fully paid. In the case of entries made 
in the calendar year 1913 the second instalment will become due 
March 1, 1915. All instalments. of charges shall become due and 
payable as herein provided, whether or not water- right application 
is made therefor or water is used thereon. . 

19. The regulation is hereby established that no water will be fur- 
_ nished in any year until all operation and maintenance charges then 
due shall have been paid in full. 

20. Failure to pay any two instalments of the coe when due, 
whether on entries made subject to the Reclamation Act, or on water-— 
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right applications for other lands, shall render such entries and the _ 
corresponding water-right applications, if any, or the water-right _ 
applications for other-lands, subject to éancellation, with forfeiture 


of all rights under the Reclamation Act, as wen as of any moneys oS 


already paid. 

91. All charges are e payable to ihe er fiscal agent of the Recla- 
mation Service at Sunnyside, Washington. | 
7 | Anprrevs A. JONES, 
Acting rns, of the I: nterior. 


VENTURA COAST OIL COMPANY. 
z Decided October 3, 1918. 


PLACER Mirena CLAIM—APPROXIMATION. 


The rule of approximation permitted in entries under the , homestead and. 
other public land laws providing for the disposal of nonmineral lands ig 
equally applicable to placer mining locations and entries upon surveyed 
lands; but in dealing with placer claims. the rule anoule be applied on the 
basis of ten-acre legal subdivisions. 

CoNTRARY DECISION OVERRULED. 


Chicago Placer, Mining Claim, 34 L. 1D.; 9, OV erruled. 
JONES, Acting Secretary: | 


The Ventura Coast Oil Company has ne from jean - the 
Commissioner of the General Land Office of March 11, 1912, holding 
for cancellation its mineral entry for the Watsves Oil Placer Mining 
Claim, embracing lots 3 and 4, NW. 4 SW. i, Sec. 32,.T. 4 N., 
R. 18 W., S. B. M., Los’ Angeles, California, returned by ite official 

plat of survey as éentaining 102.6 acres. 
In the decision appealed from it is said: 


‘The. application is based upon a location nade Tae 1 1909, by five 
persons. The claim was then supposed to contain 98.6 acres and was duly — 
conveyed to claimant company on January 18, 1910. On September 16, 1909, 
township plat of the fractional SW. 4, Sec. 32,.was approved by the Surveyor. : 
General, containing 102.6 acres, and on April 21, 1910, the company made an 
amended location, to conform to the legal subdivisions there described. The 
total area of the claim, 102.6 acres, is in excess of the statutory limitation of 
twenty acres per locator. See Sec. 2331; Revised Statutes, and paragraph 28, 
Mining Regulations, and Chicago Placer Mining Claim (84 L. D., 9).: The 
claimant will, therefore, be limited to one hundred acres, the exact area to 
be determined either by a survey in the field or by the elimination of enough | 
area to render the residue proper legal] subdivisions or Jots. (See 34 L. D., 
260. ) 


In the appeal it is contended that a. resurvey. of the land. ayaived . 
will demonstrate the area returned upon the Government plat to be 
in excess of the actual area of the land, and appellant expressed | 
willingness to take steps to support said allegation. 
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I am aaa, by. the General Land Office that the eeoal survey 


of the township established the north and west lines of section 32. 


The eastern boundary of the section is identical with the western 
boundary of a surveyed private land grant, while the southern 
boundary. was established by the survey os an adjoining township. 
“Whether the plat of survey constructed on the basis of the three 
surveys described states the correct. area or not would be immaterial 
were it not for the limitation imposed by statute upon the area which 
may be located by an individual or association of individuals, as 
under a patent issued the patentee takes the land described in the 
survey whether it contains a greater or less area than that returned. 
‘The integrity of the Government survey duly, made and approved 
can not be overcome by the allegations of appellant, and a mere 
difference in opinion as to actual area contained in a given subdivision © 
or section is not of itself ordinarily sufficient to warrant the making. 
by the United States of a resurvey of the land. However, ite 1s 


: believed that the case should be disposed of on grounds sities than 


those set forth in the appeal. 

Section 2331, R. S., cited by the Coane provides that no 
location of a pinoer mining claim “shall include more than twenty 
acres for each individual claimant.” Section 9330, R. S., provides 
that no location “ shall exceed 160 acres for any one person or associa- 
tion of persons, which location shall conform to the United. States 
surveys.” ‘The same section authorizes for purposes of location and 
entry under the placer mining law the subdivision of the ordinary 
forty acre legal subdivisions into ten acre tracts... Section 2331, R. S., 
further provides that where placer claims are upon surveyed. lands 

and conform to legal subdivisions, no further survey or plat shall be 
required. The section also requires that placer claims located upon 
unsurveyed lands shall conform as nearly as practicable to the United 
States system of public land surveys. 

From the foregoing, it will be seen that the law sontemplaias, that | 
placer claims upon surveyed lands shall, if practicable, conform to 
the subdivisions of the public surveys. Appellants have complied 
with this requirement of the law and their entry appears to be regular, 
‘except ‘that as hereinbefore noted the area returned by the Govern- 
‘ment survey exceeds by 2.6 acres the amount which five individuals - 
could locate and enter if each were confirmed to a twenty-acre tract. _ 

The Commissioner’ s decision is based upon the-theory that the re- 
strictive language “no such location shall include more than twenty. 
acres for each individual claimant” is mandatory and Jeaves no room — 
- for a construction permitting the application of the rule of approxi- 
mation ordinarily applied by the Department under the homestead 
and: other public land jaws. ‘The words of the statute are, however, 
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not more restrictive than similar words of limitation of quantity in 
many other land laws: Sec..2279, R. S., “no person shall have the 
right of preemption to more than 160 acres;” R. S. 2289, relating to’ 
_ homesteads “ which shall not, with the ands so already owned and 
occupied, exceed in the aggregate 160 acres; ” R. 8. 2283 (Osage trust 
lands), “not exceeding 160 acres.” The Porenbing words of limita- 
tion are as explicit and restrictive as are those of section 2331, but 
entries made under the laws cited are, under the long- caetablished 
practice of the land department, permitted to include an excess re 
the area limited by the statutes. _ | 

_ The rule of approximation applied by the Departments in such cases: 
is not: based upon statutory authority, but arose from the fact that: 
unavoidably the public surveys vary from the regular quantity that. 
a section or its subdivisions should contain and to apply the limita- 
tions literally, allowing no excess, would frequently limit one having 
the right to enter to a less quantity than the law. accords him, or: 
force him, through special mineral survey, to encroach upon another 
| eaibdiwinion of the public’surveys.. 

In this case to refuse to apply the eas of approximation t to ie 
Watauga placer would necessitate the elimination of one of the. 
subdivisions located and entered and Jose to the claimant-an area far. 
greater than the excess of 2:6 acres; or it would be necessary for: 
the Department to authorize a special mineral survey to mark, 
define, and return exactly 100 acres in the said fractional SW. 4, See 
32, and eliminating therefrom the said 2.6 acres. The latter pro- 
cedure is not deemed to be warranted in view of the provisions of 

section 2330, R.'S., requiring such ‘claims to conform to the United 
‘States surveys. Claimant company has entered and paid for the 
full 102.6 acres by. the Government survey and no good reason. ap- 
pears why the same rule-should not. apply with respect to placer 
claims upon surveyed lands of the United: States as has been applied 
by the Department to preemption, homestead; and other claims. lim- 
ited by statute to not exceed a specified area. 

By reason of the statute authority i in. placer mining cases to sub- 
divide’ 40- acre subdivisions into ten-acre tracts, the Department ns 


must, in applying the rule of approximation to plater claims, deal 
with ten-acre areas instead of forty-acre. subdivisions, but with this — 


difference no reason is seen for applying a different rule than that — 
applied under the statutes hereinbefore cited. The Commissioner’s 
decision ‘is accordingly reversed and, in the absence of other objec- 
tion, the Watauga Placer Mining Claim may proceed to patent. The 
case of the. ae Placer Mining. Claim. (BE, i, D9. ae. will ak 
no. longer followed. . 
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Pee FOR REINSTATEMENT OF CANCELED ENTRIES. 


Applications fer reinstatement of canceled entries should be filed - in ine local 
land office of the district wherein the lands involved are situate. . 


| no Secretary Jones to the Commissioner of the. General Land 
Office, October 8, 1913. 


The | attention of the Department has been ently directed te | 
several applications for the reinstatement of canceled entries for 
public lands which applications appear to have been filed directly . 
in your office and not filed in and transmitted by the local land. 
office having jurisdiction over the lands involved. For obvious rea- 
sons applications for reinstatement like other applications for or 
relating to public lands should be filed in the local land office 3 im the 
district wherein the lands are situated. _ 

_ Informal inquiry at your office elicits the tatoraiaeon that. you 

concur in this view, but that no formal order or regulation so re- 
quiring is in force. You are accordingly directed to prepare and 
promulgate to and through the local land offices a regulation re- 
‘quiring all applications for the reinstatement of canceled entries to 
be filed primarily in the local land omee of the district wherein the 
lands involved are ‘situate. 


'B. F. ADAMS. 
‘Letter of October 9, 1918. 


TUNNEL snd Seonen 2393, REVISED STATUTES. 

Section 23238, Revised Statutes, confers upon tunnel site claimants merely 
the preference right, : as against a subsequent lode, claimant, to appro- 
priate, in the manner provided. by other provisions of the mining laws, 
any veih or lode, not appearing on the surface, which may be discovered 
in a tunnel projected under the provisions of said section within 3,000 feet 
from the portal thereof, provided the work thereon be prosecuted with 
reasonable diligence; but said section does not authorize the sale or 
patenting of any ground on the exclusive basis of a tunnel location, whether 
the tunnel be run for the development of veins or lodes already located | or 
is projected. for the discovery of. “blind ” veins or lodes. 


First Assistant Secretary Jones to B. F, Adams, E'sq., ee 
New Mexico. 


Tam in recuint of your letter of September 5, 1913, wherein you 
suggest the propriety and advisability of such a construction of sec-. 
tion 2323, Revised Statutes, as to permit areas embraced in so- 
called tunnel site claims, located under said section by a person or 
eorporation for the development of lode mining claims owned by 
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such person or corporation, to be applied for and: patented in con-— 
nection with such lode claims, stating: that you are informed that, 
under the present. construction, there 1 is no » authority for the patent- 
ing of tunnel site claims. % 

The section referred to reads as follows: | | 

Where a tunnel is run for the development of a vein or lode, or for the. 
discovery of mines, the owners of such tunnel shall have the right of possession 
of all veins or lodes within three thousand feet from the face of such tunnel on 
the line thereof, not previously known to exist discovered in such tunnel, to the 
same extent as if discovered from the surface ; and locations on the line of such 
tunnel of veins or lodes not appearing on the surface, made by other parties — 
after the commencement of the tunnel, . and while the same is being prospected 
with reasonable diligence, shall be invalid, but failure to prosecute the work 
on the tunnel for six months shall be considered as an abandonment of the 
right to all undiscovered veins on the line of: such tunnel. | 


The purpose of said section would appear to be to give toa sfanuel 
site claimant merely the preference right as against a subsequent lode 
claimant to appropriate, i in the manner described by other provisions 
of the mining law, any vein or lode not appearing on the surface, 
which may be discovered in a tunnel projected under the provisions of 
said section within 3,000 feet from the portal thereof, provided the 
work thereon be prosecuted with reasonable diligence. The section 
does not authorize the sale or patenting of any ground or con- 
template any disposal unless the ground be otherwise, claimed or ap- 
propriated..- This view is supported by the decision of the Supreme 
Court of the United States in Creede and Cripple Creek Mining and 
Milling Company v. Uinta Tunnel Mining and Transportation Com- ~ 
pany (196 U. S., 337), involving an area in conflict between a tunnel 

claim, under said section 2323, Revised Statutes, and a lode claim, i in 
which decision the court said: ' & - | 

A tunnel is not a mining claim, although it ere sometimes vo ino denee 
called one. As we have seen, it is only a means of exploration. The owner has 
. the. right to run it in the hope of finding a mineral vein. When one is. found 
~he is called upon to make a location of the ground containing that vein and 
thus creates a mining claim. ... <As the claimant of the tunnel he takes 
no ground for which he is. called upon to pay, and is entitled to no: patent. 

With respect to purchase ‘and patenting, I perceive no: distinc- 
tion to be drawn, by reason either of said section 2323 or the act of 
February 11, 1875 (18 Stat., 315), referred to by .you, between a 
_ tunnel claim under which the tunnel is run for the development of 

_veins-or lodes already located and one pursuant to which the tunnel 
is projected for the discovery of “ blind ” veins or lodes. 


I am of the opinion, therefore, that there is no warrant: for the 


patenting of public lands of the United States on an exclusive basis 
of a tunnel. location either’ in connection with a lode ca or 


otherwise. 
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- CARTER P. JOHNSON. 
Decided October 9, 1978. 


| Homusteap—Munirary See, ee DISCHARGE. 


A. ptivate soldier or officer who served in the regular army for ninety days 
. during the Spanish war or the suppression of the insurrection: in the 
Philippines will be held to have been honorably discharged from such 
‘Service, within the meaning of sections 2304 and 2305, Revieed Statutes, 
when such. war or insurrection ended. a 4 . 


Jones, erst Assistant Secretary : 


_ Appeal is filed by Carter ’P. J ohnson from aadaicw: of Novenber 
1, 1912, of the Commissioner of the General Land Office, rejecting 
the foal proof submitted on and holding for cancellation the original 
homestead entry made by.said Johnson December 7, 1904, under the 
act of April 28, 1904 (33 Stat., , 547), for the SE.4 , SE.4 NEA, See. 
24, T. 31 N., R. 54 W., Swit NW.4, and W.4 SW.t, Sec. 19, and 
Nit NW.4, ‘Sec: 30, T. 31 N., R. 53 W., Alliance, Nebraska, land 
district, and his additional eater made April 7, 1909, under section 
7 of the act of May 29, 1908 (35 Stat., 465), for the S4 NW.4, of — 
said Sec. 380, and the NE.4, Sec. 25, T. 31 N., R. 54 W., same land 
district, on both of which-entries final proof _ submitted November 
28, 1911, certificate being withheld pending investigation. 

Said Brook shows this entryman established residence on said land 
May 30, 1905, and was at that time an officer in the regular: army 
of the United States; that he continued actively in the army until 
April 1, 1910, and up to that date had spent several months, most of 
his coe of absence from duty each year on the land, and since that 
date, when he was. retired, had resided there. continuously with his 
family until the su riesion of proof, and as appears from this appeal 
he still resides there; also, that he cultivated the land, 15 acres 
7 being planted to potatoes in the year 1905, and 10 acres to corn in 

the year 1910, and had ran from 60 to 100 head of cattle and horses, 
owned by himself, on the land each year for the five years preceding 
the submission of proof. | His improvements were extensive and 
valued at from $1,900 to $2,265. He stated he intended to make said 
land his permanent home, and upon being Placed o on the retired list | 
April 1, 1910, he was ordered there. ; | 

- The oe of the War Department show said J ohnson served as 
a private and noncommissioned officer from September 12, 1876, and. — 

as a commissioned officer from April 25,1882, in the lee army, — 
-. and in the volunteer army, under a commission one. grade higher than - 
_ his grade in the regular army, from September 19, 1899, to June 30, 
1901, when “ honorably mustered out” of that service; since which 
date he continued in the regular army until retired April 1, (1910, 


asstated, | | | ee 
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Sud proof was rejected” for the sisted reason that the entryman | 
is not entitled to constructive residence for the service rendered by 
him during the war with Spain and the insurrection in the Philip- 
pines as he was not hongrably discharged from the service; further- 
more, because during his absence while in ‘Service his family did not 
reside on the land. 

_. It is contended puta In this appeal that. aa entries atk 

proof are governed by section 2308, Revised’ Statutes, providing that 
the military service of a party who is at the date of his entry actually 
enlisted or employed in the army shall be equivalent to residence 
for the same length of. time on such - entry. It is settled, however, 
said section does not include persons serving in the ceouine army 
since the close of the war of the rebellion. W. A. Jones (1 L. D., 
98); Owen v. Lutz :(14 L. D., 472) ; ; pases of the Assistant Attor- 
ney-General (26 L. D., 672). . 7 

Section 2304, Revised. Statutes, as anended’ ee the act of March 4, | 
| 1901 (31 Stat., 847); provides that: 


Every private soldier and officer who has served in the Army ‘of the United 
States during the Spanish ‘war,. or who’ has served,: is serving. or: shall have 
served in the said army during the suppression of the insurrection in the Philip- | 
pines for ninety days and who was or shall be honorably discharged, . . . shall, 
on compliance with the’ provisions of this chapter, as hereinafter. modified, be 
entitled to enter upon and: receive ‘patents for a. ape of public. lands not | 

exceeding, one hundred: and: sixty acres, 

And. section 2305, Revised Statutes, provides that the military 
service of a ‘homestead settler shall be deducted from the time here- 
tofore required to ‘perfect title, but. that no patent shall issue to one 
who has not resided upon; improved and cultivated his homestead 
for a period of at least one year. 

This entryman’s ‘volunteer service at ieee from wich he was hon- 
orably mustered out, entitles him to corresponding credit for resi-. 
dence on his entry. He is entitled, also, however, to credit for his 
military service in the regular army during the war with Spain and 
the Philippine insurrection, his service in each of which was hon- 
~ orably terminated, equivalently to an honorable ene: when said 
war and said insurrection ended. — 

The Supreme Court of the United States in the cases ai North and 

Emory (112 U.S., 510), construing the act of July 19, 1848 (9 Stat., 
- 248), providing for extra pay. to persons in the military service in 

the war with Mexico who have been “honorably oes from 
such service, stated: a PS _ 

Those of the or army or navy who were eeaeaied in the ailibany: service 
of the United States in the war with Mexico” may be said to “have served out 
the term of their engagement,” or to have been “honorably discharged,” within’ 
the meaning of those terms as used in the act of 1848, when the war was over, 
or when they were ordered or mustsued out. of service, : Joe 


\ 
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Said decision of the. Supreme’ Court was | followed and applied by .. : 


this Department in allowing pensions under the act of January 29, 
1887 (24 Stat., 371), to those who had served and been “honorably 
, discharged 2 fon service in the Mexican War, this Department’s de- 
cision being adopted and. approved by the Attorney-General. Wil- 
liam B. Johns (2 P. D., 393); also in allowing pensions under the 
act of June 27, 1890 (26 Stat., 182), containing similar provisions 
relative to the war of the rebellion. Placida M. de Ortega > BoD. 
826); Andrew J. Holoway (16 P. D., 240). 7 | 
_. No reason appears why the same rule should not py in land 
cases. Following the decision of the Supreme Court, therefore, in 
the cases cited, it-is held that a private soldier or officer who gee 
in the regular army during 1 the Spanish war or during the suppres- — 
sion of the insurrection in the Philippines for ninety days will be 
held to have been honorably discharged from such service within the 
meaning ‘of sections 2304 and 2305, Revised Statutes, when said war 
or said insurrection ended. 
The war with Spain commenced April 21, 1898 (act of eri 25, 


1898, 30 Stat., 364), and ended with the exchange of ratifications of 4 


the treaty’ between the two countries on April 11, 1899 (30 Stat., 


1754). And the insurrection in the Philippines, which began Febru-. “ 


ary 4, 1899, while said war. was yet subsisting, ended when the civil 
government was established July 15, 1903. James M. Esterling 
(36 L. D., 294). 

It appears, therefore, froits ad proof that Johnson is entitled to 
eredit for residence of four years on account of his military service 


and honorable discharge therefrom during the war with Spain and . 


the Philippine insurrection, and having actually resided upon the 
land, improved and cultivated the same for at least: one year, his 
proof should be approved, certificate issued, and entry passed to 
patent in due course, no other‘objection appearing. | 
The decision appealed from is accordingly reversed. _ 


MAY 0. LEE, 
Decided October 9, 1918. 
Desert LAND EN TRY—ReASSIGNMENT—QUALIFICATION, 


The making and subsequent assignment of a desert lahd entry will not be 
held to disqualify the entr yman from taking a reassignment of the same 
land from the assignee, such reassignment being: regarded as a mere 
rescission of the assignment. 


JONES, First Assistant Secretary: . 7 | 
June 17, 1909, May O. Lee made eae land entry 08513, for the 
NE. 1 SW. 4 vand SE. 4 NW. i, Sec. 25, T. 19 N., R. 28 E., N. M. M., 
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80 acres, Clayton, New Mexico, land district. First annual proof was 
duly submitted and accepted. May 8, 1911, she assigned the entry 
to Jennie M. Keist,-who, on July 17, 1911, executed a Posse ment 
_ to the original entrywoman, May O. ion 
By the Conntiasioner s letter “G” of January 5, 1912, the assign- 
ment to Keist was recognized and her proposed reassignment re- 
jected on the ground that said May O. Lee had previously exhausted. 
her right to either make a desert land entry or to take one by assign- 
ment, and was not, therefore, qualified to retake her former entry 
_ by assignment, or to make another entry therefor. This holding was 

again affirmed by the Commissioner’s decision of August 19, 1912, 

and Lee has. appealed to the Department. 7 
_. - Jt appears that some question having arisen as to thie right of Lee 
to take assignment from Keist, she had filed application 014897 to 
make desert land entry for the same tract, accompanying such ap- 
plication with the relinquishment of the original entry. by. the as- 
signee Jennie M. Keist, executed June 25, 1912, and filed J uly. 35 
- 1912. 

It appears from he record that the assignment of Lee to Keist of 
the tract involved was executed and received in good faith,, but 


_. Keist was unable to make and made no payment upon the agreed. 


price thereof, which was the sum of $225; that finding herself unable: 
to make payment, Keist, by agreement with Lee, reassigned the entry 
as a rescission of the assignment to her by Lee. If such reassign- 
‘ment, considered as a rescission of the transfer by Lee to Keist, is 
allowed, Lee: will be able to perfect her original entry by making ~ 
compliance with the provisions: of the statutes and the regulations 
of the Department in connection with desert land entries, and this 
is considered a proper and equitable disposition of the case. 
It is unnecessary to décide whether by the assignment of the entry 
there was “loss, forfeiture or abandonment.” The good faith and 
lawful: intent of both parties is clearly shown, and the Department 
is of the opinion that the relinquishment executed by Keist should 
be disregarded, and the original desert land entry 08513 made by 
Lee remain intact, as reassigned to her by Keist. The reassignment 
by Keist to Lee amounts to nothing more-than a rescission of the 
assignment by Lee to Keist, and no formalities nor technicalities’ 
should interfere with this plainly just and equitable transaction on 
the part of Keist when she found herself unable to make payment 
to Lee for the entry assigned to her. | 
~The decision appealed from is reversed and the case is remanded — 
to the General Land Office for further proceedings in | accordance 
. with fhe views 3s herein expressed. | 
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LENA HEKTNER. 
| | Decided October 11, 1918. 


RECLAMATION EWTRY—SEO. 5, Act JUNE 25,. 1910—Acr FEBRUARY 18, 1911. 
Under the proviso to section 5 of the act of June 25, 1910, as amended by the 
act of February 28, 1911, upon relinquishment of an entry made prior to 
June 25, 1910, within a reclamation withdrawal, the lands so relinquished 
became subject generally to settlement and’ entry under the homestead law, 
subject to the provisions of the reclamation act, and there is no authority 
- . for further limiting the. right of. cid of: such lands, 
Comrrrorina RecuLatrons Mopirizp. 3 = | | 
Paragraph 4 of the regulations of February. 6, 1913, as amended to. popiember 
6, 1918, modified to conform to the views herein expressed. . | ; 


Jonns, First Assistant Secretary: : 

April 23, 1912, Lena Hektner ae homestead entry 026901, for 
the SE. i SW. 3, Sec. 4, NE. 1 NW. 4 ,and N. 4 NE. 3, Sec. 9, T. 24 
N., R. 1 W., M. M., Great Falls, Montana, land district. The entry 
Nee made subject to. the provisions of the reclamation act of J une 

17, 1902 (32 Stat., 388), and the act of February 18, 1911 (86 Stat., 

. 917 ). 

It appears from the eaterde ae the jana department, that March 
21, 1910, Charles Charlebois filed homestead application 015908 for — 
| said tract, which application was allowed September 13, 1910, under 
‘ departmental decision in the case of Charles C. Conrad (39 L. D.,. 

432). The entry of Charlebois was relinquished September 20, 1911. 
"It further appears of record that September 21, 1911, Andrew 
Nygaard made homestead entry 023869, for the lands under con- 
sideration, basing his right to enter the same under. the act of Feb- 
-puary 18, 1911 (36 Stat., 917), on the earlier entry of Charlebois.. 
Nyeaard’s entry was canceled on relinquishment April. 28, 1912. 

- November 7, 1903, the lands involved were withdrawn. uncer the 
second form of withdrawal provided by the reclamation act of J une 
17, 1902 (82 Stat., 388), by the Secretary of the Interior, in connec- 
tion with the Tieton River Project, and such withdrawal i is still in 
force. - 
No farm unit plat has been ere in connection with aad town- 
ship 24, and no public notice has issued fixing the amount of water 


right charges and the date when water can be applied. Lands with- 


drawn under the reclamation act. as susceptible of irrigation and. 
subject to entry under the provisions of the homestead law only, 
since the passage of the act of June 25, 1910 (36 Stat., 835), are. 
open to settlement or entry only after approved farm “unit plats. 
have been filed and public notice issued in connection therewith fixing 
the water right charges and the date when water can be applied, 
except as provided by the act of February 18, 1911, supra. 
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SDevatanee 12, 1919, the Commissioner of the General Land Office | 
| held the entry of Hektner for cancellation, because the entry of 
Nygaard was tmhade subsequent to June 25, ‘1910, and Hektner has 
appealed to the Department, claiming that ihe land as subject to her 


- entry because entered by Charlebois, prior to June 25, 1910. 


The proviso to section 5 of the act of February 18, 1911, supra, 
reads: | 

. That where entries made prior to: June twenty- fifth, nineteen hundred. and 
ten, have been or may be relinquished in whole or in part, the lands so relin- 
quished shall be subject to settlement and. entry under the homestead law as — 
amended by. an act entitled “An act appropriating the receipts from the sale 
and disposal of the public lands in certain States and ‘Territories to the con- 
struction of. irrigation works for the reclamation of arid lands,” approved 
June sevetiteenth, nineteen hundred and two (Thirty- -second Statutes at Large, | 
page three hundred and eighty-eight). 


Under. this proviso, the lands having been entered. by Chavisbors: | 
prior to June 25, 1910, and having been relinquished, the lands so. 
relinquished becamé, eauied: to settlement and entry under the home- 
stead law. There is no other statute affecting this proposition. By 
departmental regulation of Feruary 6, 1918, now reprinted as 
amended to September 6, 1913 [42 L. D. 349], section 4, page 19, 
the entry of Hektner was eeroneoule allowed. Said section 4 reads: 

Entry under this act is permitted only after relinguishmént of an entry 
made prior to June 25, 1910, and therefore the relinguishment of an entry 
made under this act, even though it covers lands which were the subject. of 
another entry made prior. to June. 25, 1910, would not. permit a third entry 
to be made. Lands entered under this act will be held subject to the prohibi- 
tion contained in section 5 of the act of June 25, 1910, upon the relinquishment 
of an entry. made-under the aci of February 18, 1911. This act has no appli- 
cation where the cancellation of the entry made prior to June 25, 1910, was the 
result of a contest or relinquishment resulting from the same. (Fred V. Hook, 
41 L. D., 67): The act is also inapplicable in the case of lands withdrawn under. 
the first form and has reference only to Jands covered by second-form | with- 
- drawals. (Annie G. Parker, 40 L, D., 406). Bin Hage 7 ° 

- The action of the Commissioner is clearly correct rire section 4, 
as above quoted. The land, however, is made subject to settlement 
and entry by the proviso to section 5, by the act of February 18, 
1911, hereinbefore quoted. In such statute there is no limitation as 
to qin the land entered and relinquished, as by Charlebois, shall 
be again entered, nor that such entry must be in pursuance of any 
agreement between Charlebois and the succeeding entryman, nor is 
there any provision limiting the right of entry to such land to one. 
_ or more entries or entrymen. The words are “the lands so. relin- 

quished shall be subject to settlement and entry under the home- 
. stead law.” In this condition of the statute it may not only be 
doubted, but seems clear and plain that no limitation to such right 
of entry to such-land should or can properly be limited ‘by depart- 
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mental regulation. In this case ‘the entry under consideration was 
allowed by the local officers. Hektner entered upon the land and 
made. considerable expenditures and: valuable improvements thereon, 
and made compliance in every way with the requirements of the 
homestead law. + 7 

Under these circumstances and conditions, the Decucmedt is 
unwilling that the entry under consideration be canceled. The de- 
cision appealed from is reversed and the entry of Hektner will-remain 
intact. Section 4 of the departmental regulations. of February 6, 
1913, as amended to September 6, 1913, will be amended i in conformity 
| with the views herein expressed. 


a! 


DUBE v, NORTHERN PACIFIC RY. CO. 
Decided October 14, 1918. - 


‘NoRTHERN PaciFic Apyusrment—Acr or JuLy 1, —1898—* SUCCESSOR. IN 
“INTEREST. os 
The Northern Pacific Railway Goupany is the “ BUCCeRSOr in interest” to the. 
Northern Pacific Railroad Company within the meaning of the adjustment - 
act of July 1, 1898; but a purchaser from the railway company of lands 
granted to the railroad company is not a successor in interest within the 
meaning of that act and is not entitled to relinquish the purchased lands 
and select other lands in lieu thereof. under its provisions. 


J onns, First Assistant Secretary: 


This is a motion, on behalf of the Northern Pacific sidieas Com- 
pany, for rehearing in the above-styled cause, wherein, by depart- 
mental decision of March 21, 1918 [not reported], it was held that the 
claim of Joseph Dube to lots 1 and 2 and N. 4 SE. 4, Sec. 3, TF. 16 N., 
R. 3 W., Great Falls land district, Montana, is Subject to adjustment, 
under the act of July 1, 1898 (80 Stat. 597, 620), at the option of the © 
purchaser of said land from the company. . 

The land had been listed for relinquishment under said ne but 
answer was made by the company that it had sold the land to one 
McGinnis and that, by the terms of the act, it was not bound to 
reconvey it. Upon suggestion on behalf of the settler claimant that 
McGinnis was willing to transfer his claim to other lands, it was held 
in said decision that: 

If, in fact, McGinnis holds the railway company’s title, he has the right 
under the act of July 1, 1898, . to renault the land settled upon by Dube 
and to take instead. the Same area. 

The railway company complains of this ruling aS being siitiout 
authority of law. The point is well taken. The adjustment provision 
of said act here applicable reads as follows: 


That whenever any qualified settler shall in good faith make settlement in 
pursuance of existing law upon any odd numbered sections of unsurveyed public 
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lands within the. said aieee grant to: which the right of such ailegaa grantee ; 
or its successor in interest has attached, then upon proof thereof satisfactory to 


- the Secretary of the Interior and a due relinquishment of the prior railroad 


right, ‘other lands may be selected in lieu thereof by said railroad grantee or 
its successor in interest, as hereinbefore pees and patent shall issue 
therefor. | 

Mantiteatiys the “ prior railroad cee ” to this land may only be 
relinquished by the “railroad grantee or its successor in interest.’ 
The grantee was the Northern Pacific Railroad Company and, by 
reference to other provisions of the act, it seems clear that the 
grantee’s “successor in interest” is the Northern Pacific Railway 
- Company. There was no intention manifested on the part of Con- 
gress to designate a purchaser from the railway company as a succes- | 
sor in interest to the‘land grant rights of the ratiroad company. In- | 
deed, such a provision would have introduced an element repugnant 
to the plain meaning of the act, taken as a whole, that in case of | 
relinquishment the company might select an equal quantity of other 
land. 

Said decision was, s, therefore, error re is here recalled. It is noted, 
however, that the company assures the Department. that, if its. pur- 
chaser consents, it has no objection to the exchange, provided the 
relinquishment and selection can be arranged in due form. The 
Department would be pleased to see the adjustment made and sug- 
gests that the company take up the matter with McGinnis to that 
end. As preliminary thereto the ae age will be again called upon 
to a sald tract. | 


RIGHT OF WAY—PARAGRAPH 6 OF REGULATIONS OF JANUARY 6, 
1913, AMENDED. 


REGULATIONS. 


Department or Iwrerror, 
 GeneraL Lanp OFFIce, 
| | Sa 18, 1918. ; 
The SucrEeraRry or THE INTERIOR. 
Str: By letter dated June 25, last, this office subantes to the De- 
partment, with favorable Recon ecaaaon: a map filed by the Pacific — 
. Telephone and Telegraph Company, in connection with its applica- 
tion for a fifty-year easement for the telephone and telegraph line — 
| shown on the map, under the pie of the act of March 4, 1911. 
(36 Stat., 1253). _ , | 
Considering this matter, under date of July 14, last, ine ‘Wire 
"Assistant Secretary of the Interior directed me to draft an amend- 
- ment to the regulations making it obligatory on } applicants 1 in ac 


47 79°—VoL. 4218-30 
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cases to construct, maintain, and operate their lines so as to obviate 
as much as possible interference with the use and development by 
subsequent entrymen and patentees of the lands traversed by the 
lines. To this end, I recommend that regulation 6 of the regulations 
approved January 6, 1913 ia L. D. » 454), be amended. SO that it 


ws will read as follows: 


Reg. 6. Before any right of way is granted the applicant shall execute and 
file in or in amendment of his application a statement of the particular terms 
and conditions upon which and subject to which he asks to receive and agrees 
to take the grant of right of way; and he further agrees to coustruct, maintain, 
and operate the line or lines embraced by his application according to the. 
usual standard of safety in such eases, and shall maintain the line or lines in. 
such manner as not to menace life or property, and to interfere as little as 
possible with the use and development. by subsequent entrymen and patentees 
of the lands traversed by the line or lines;—it being understood and agreed 
that less than 20 feet on each side of the center line is covered by the easement 
wherever such diminished right of way is found adequate for a proper use and ~ 
enjoyment thereof; the grant may be made subject to these terms and condi- 
tions, in which case such terms and conditions, together with these regulations, 
shall define and limit the. grant, which shall-be effective only if and in so 
far as it is subject to such terms, conditions and regulations. . Such original or 
amended application with the approval thereof by the Secretary of the In- 
terior shall together constitute the grant and express the terms and conditions 
thereof, and the fact of such approval shall be noted on the puouen ton maps. 

' Very respectiully, os, 3 
CLAY TALLMAN, 


8 a Comamisstoner. 
Approved October 25, 1913. 
A. A. Jones, 
Ferst Agee Secretary. 


—— 


BERTHA C. PHILLIPS. 


Decided October 18, 1918. 


IsoLaTrep Tract—ActT Marcu 28, 1912—Marriep WoMAN. . 

A married woman, otherwise qualified, is entitled, upon proper application, 
to have offered and to purchase, under the provisions of section 2455, 
Revised Statutes, as amended by the act of March 28, 1912, an tgolated 
or mountainous tract within the purview of that act. 


i 


Jonus, Mirst Assistant Secretary: 

The Commisigoner of the General Land Office has peasrntted the 
appeal of Bertha C. Phillips from his decision of June 19, 1913, 
rejecting her. application to have offered at public sale, under the 
first proviso to section 2455, Revised seni as amended by the aes 
-of March 28, 1912 (37 Stat.. 77), the W. 4 NW. 4, Sec. 27, SE. 4 
NE. 4, NE. 4 SE. 4 4, Sec. 28, T. 17S, R. 28 E. , W. M.. | Bums, Oregon, 


land district. 
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Said section, as amended, reads as follows: | : 
It shall be lawful for the Commissioner of the General Land Office to order 
_into market and sell at public auction, at the land office of the district in 
which the land is situated, for not less than orie dollar and twenty-five. 
cents an acre, any isolated or disconnected tract or parcel of the public domain | 
not exceeding one quarter section which, in his judgment, it would be proper 
to expose for sale after at least thirty days’ notice by the land officers of the 
district in which such land may be situated: Provided,. That any legal sub- 
division of the public land, not exceeding one quarter section, the greater part 
of which is. mountainous or too rough for cultivation, may, in the discretion. 
of said commissioner, be ordered into the market and sold pursuant to this act 
upon the application of any person who owns lands or holds a valid entry of 
lands. adjoining such tract, regardless of the fact that such tract may not be 
isolated or disconnected within the meaning of this act: Provided further, 
That this act shall not defeat any vested right which has already attached 
under any pending entry or location. — | 

The regulations of April 30, 1912 (40 L. D. 584), issued saptes 
sald law, provide that no sale wall be authorized under the proviso 
upon the application of a person who has procured one offering — 
thereunder, except upon a showing of strong necessity therefor, and 
that in no event will an application be entertained where the appli- 
cant has purchased under section 2455 or the amendments thereto 
an area which, when added to the area apphed for, shall exceed 
approximately 160 acres. 3 

The tracts applied for herein snaeaee 160 acres, and, inasmuch as 
the applicant is a married woman and her husband hak purchased 
lands sold at public auction, the Commissioner rejected eu ape: 
cation. | 

There is no inhibition i in the law against offering lands under said 
section, upon the application of a married woman. The Commis- 
sioner predicated his action upon that portion of the law which makes 
the offering dependent upon his discretion. There is no doubt, how- 
ever, that the Secretary retains under this law, as under all laws 
pertaining to public lands, the supervisory power and authority to 
control the actions of the officers below, and the case has been sub- 
mitted by the Commissioner for an expression of the views of the 
Department upon the question involved. The Commissioner states 
in his communication transmitting the appeal that the rule applied 
in this case is confined to applications for the sale of rough and 
mountainous tracts which have not the status of isolated tracts. 
A married woman is permitted to make entry under the desert. 
land law and under the timber and stone law. She is denied the 
privilege of making a homestead entry, which requires residence, for 
_ the reason that she is not. free to select or maintain a residence sepa- 
rate and apart fram her husband.. The only law under which the 
wife has not equal rights with the husband to purchase or enter 
public lands is the homestead law, and that restriction is based solely 
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upon the requirements of residence. No residence is required of 
applicants or purchasers under section 2455, Revised Statutes, as 
amended, and therefore marriage should not be considered any dis- 
‘ability in proceedings under that law. | 

If an applicant be found in all respects qualified anaes the pro- 
visions of law, it is not believed that the discretionary powers of the 
Commissioner are operative with reference to the personnel, con- 
dition, or status of the applicant, but should be confined to the ques- 
tion whether the land for some reason should be withheld from sale 
- under that section upon any application. 
The decision appealed from is accordingly reversed, and the case 
_ is remanded for appropriate action in the light of this decision. _ 


FORT PECK INDIAN LANDS—IN DEMNITY SELECTIONS BY STATES, 
INSTRUCTIONS. 


DerarTMent or THE IyrErRion, __ 
GENERAL Lanp OFricz, 
| | Washington, October 25, 1913. 
REGISTER AND RECEIVER, | 
Glasgow, Montana. 


| Sis: Section 1 of the act of May 30, 1908 (85 Stat., 558), pro- 
vides: : | | 


That the Secretary of the Interior be, and he is Rerehy: authorized and 
directed to cause to be surveyed all the lands embraced within the limits of 
.the Fort Peck Indian Reservation, in the State of Montana, and to cause an 
examination of the lands within such reservation to be made by the Reclama- 


tion Service and by experts of the Geological Survey, and if there be found any ~~ 


lands which it may be deemed practicable to bring under an irrigation project, 
or any lands bearing lignite coal, the Secretary of the Interior is hereby author- 
ized to construct such irrigation projects and reserve such lands as may be 
irrigable therefrom, or necessary for irrigation works, and also coal lands as 
may be necessary to the coustruction and maintenance of any such projects. 
The said act provides, among other things, for the making of 
allotments of said lands to all Indians belonging and having tribal 
rights thereon;.for the reservation, by the Secretary, of lands for 
agency, school, townsite, religious and. other purposes; for the issu- 
ance of patents in fee for certain lands; also for the appointment 
of a commission to classify, appraise and value the lands which have 
not been allotted to Indians or reserved—the lands to be divided 
into four classes, viz: agricultural, grazing, arid, and mineral lands 
(the mineral land not to be appraised). 
Section 7 of the act provides: 


That when said commission shall have ‘completed the classification and 
appraisement of said lands and the same shall have been approved by the Secre- 
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tary of the Interior, the lands shall be disposed of under the general provisions 
of the homestead, desert-land, mineral, and townsite laws of the United States, 
except sections sixteen and thirty-six of each township, or any part thereof, . 
for which the State of Montana has not heretofore received indemnity lands. 


under existing laws, which sections, or parts thereof, are hereby granted to the . 7 


State of Montana for school purposes. And in case either of said sections, or 
parts thereof, is lost to the State by reason of allotment thereof to any Indian 


_ or Indians, or by reservation or withdrawal under the provisions of this act 


or otherwise, the Governor of said State, with the approval of the Secretary 


, of the Interior, is hereby authorized to select other unoccupied, unreserved. 


nonmineral lands within said reservation, not exceeding two sections in any 
one township, which selections must be made within the sixty days immediately . 
prior to the date fixed by the. President’s proclamation opening the surplus 
jands to settlement: Provided, That the United States shall pay to-the said. 
Indians for the lands in said sections sixteen and thirty-six, so granted, or the 
lands within said reservation selected in lieu thereof, the sum of one dollar 
and twenty-five cents per acre. . mse < 

‘The State’s right of selection, under the provisions of this act of 
May 30, 1908, being restricted to “unoccupied, unreserved, non- 
mineral lands”, attention is called to the fact that lands classified 
as coal lands, at fixed prices per acre, are not subject.to selection by 
the State, nor is any provision made in the act for selection of such 
classified coal land, with reservation to the United States of the coal 
therein. 

The President, in proclamation of July 25, 1918 49 L. D. , 264], 
names May 1, 1914, as the first day for minke entries ane the 
provisions of said act, and that date must be considered, for the 
purpose of State selection, as 3 the date of the opening of the lands 
to settlement. 

Selections should be made on the eee in use for the sieten of 
indemnity school lands, so-modified as to indicate that the applica-— 
tions are made under aforesaid act of May 80, 1908, and must. be 
supported by the usual. penal non- saline and non- ocean 
affidavits. | 

In view of the fact that claims to ee lands _ allotment are 
record claims, and that the unallotted lands will not be subject to 
homestead settlement. during the. period within which the State is 
authorized to exercise the right of selection, the requirements of pub- 
lication of notice of the selections 1s waived and, as the tracts to be 


used as bases for selection are lost to the State by reason of allot- Fs 


ments to Indians, or otherwise, no certificates of the county officers, 
showing nonsale and nonencumbrance. by the State of such base 
tracts need be furnished. 

The lists. of selections, filed oy the State, md scene by you, 
‘ell be given proper serial numbers, and will be transmitted to this 
office in special letters. Care must be taken to place notations, show- 
ing the fact and date of transmittal, in each case, in the column | 
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| for. parse in the “ Schedule of Serial Numbers -. for the month in 
which the lists are accepted and transmitted. | 
Inclosed herewith is a list of the sections sixteen and thirty-six, or 
parts thereof, which have been allotted to Indians and for which the 
State of Montana has not heretofore received indemnity under exist- _ 
ing laws. Lands in lieu thereof must be selected by the State. — 
All allotments to Indians, reservations made under authority of — 


. gaid act, and notice of the Slag heniog: cof certain tracts as coal lands 


at fixed prices, are matters of record in your office. — 

Very respectfully, _ 

Cuay TALLMAN, 

| 3 ee Commissioner. 

Approved, October 25, 19138: | : 
A. A. Jonzs, , 

First Assistant Secretary. 


> PRACTICE—POSTING OF CONTEST NOTICES. 
Insravcrrons. | 


DEPARTMENT OF THE INTERIOR, 
- GeneraL Lanp Officer, 
| : Washington, D. C., October 26, 1913. 
Rrarsrers AND RECEIVERS, a 
Untrep Strates en Orrices. 

Sirs: Some. misunderstanding exists as to ae copies of con- 
test notices for posting shall einde the dates of publication, where 
service of the notice by publication i is authorized. 

Under Rule of Practice 9 it is provided that a statement of the. 
dates of publication must be published with the notice, while the 
last paragraph of Rule 10 requires that a copy of the notice “as pub- 
lished,” which necessarily includes the dates of publication, as well 
as the other matters required, shall be posted in the office of the 
register and also in a conspicuous place upon the land involved, 
such posting to be made within ten days after oe first publication 
of the notice. 

It is the practice in some districts to post, both on the land and in 
the office of the register, carbon copies of the notice as issued for 
publication, which of course do not contain the dates of publication. 

Contestants should be warned of the necessity of posting copies of 
the notice as published, and that it is necessary that the register be 


a furnished with a copy of the notice as soon as ‘published. ” Upon , 


% 
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receipt. of such copy, the register will immediately post the same, | 
noting the date, and ifiarqands make . the ‘required certificate of 
posting. 7 | 

Very enedaiily | Guis gaan 

| a 7 Commissioner. 
oaks. October 25, 1913: 
A. A. Jones, 
First A saistant Secretary. 


FRANK A. DEVAULT, JR. 
Decided Octover 27, 1918. 


Nanon ae FOREST ines easton eee Niiee ; 
Where lands in a national forest, embraced within a pending entry, are re- 
stored to the public domain, and the entry is permitted to remain intact, ~ 
publication of the usual formal notice of RESOTA OL should not. be made, 


Jonns, First Assistant Secretary: 


March 29, 1912, the Commissioner of the General eee Office held 
for cancellation hemestend entry 04223, Lewiston, made by Frank - 
ce Devault, Jr., for the W. 4 SE. 4, SE. 4 SW. 4, Sec. 7, and NE. 
4 NW. 4, Sec. 18, T. 30 N., R. 4 E. Tash. because in conflict with 
power site reserve No. 209, created by Executive order of October 19, — 
1911. 

Upon appeal to this Bepaxtnent and examination of the record, it — 
was found that entryman settled upon and improved the land prior 
to the power site withdrawal, expending approximately $1000 in 
improvements; that upon his application the lands (within the limits | 
of the Nez Perce National Forest) were listed by the Secretary of 
Agriculture June 9, 1911, act of June 11, 1906 (84 Stat., 233), re- 
stored to entry by onde: of this Department dated October 11, 1911, 
and Devault allowed to make entry, as above stated, on November . 
— 21, 1911. | 

ia view of the cir saineianees attending the case and the equities 
of entryman, the President on August 12, 1918, directed restoration of 
the lands. In view of this action the reason for holding the home- 
stead entry for cancellation has been removed, the Commissioner’s » 
decision is reversed, and the entry will be allowed to remain intact 
in the absence of other objection. 

In this connection the attention of the Commissioner is avedied to 
the fact that notwithstanding the President’s order stated and the 
records of his office showed the lands to be embraced in the pending 


- homestead entry of Devault, formal notice of the restoration of said 


lands was given by public notice beginning September 2, 1918, ad- 
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vising that the lands, where not otherwise reserved, withdrawn or | 
appropriated, would be opened to settlement on September 30, 1913, 
and to entry October 30, 1913. This appears to be an unnecessary 
expenditure of the appropriation made for giving notice of restora- 
tion of the land to the public domain. No good purpose is served. 
by advertising notice in a case where all the lands restored are em- 
braced in a pending uncanceled entry. In fact, the publication of 
such a notice may tend to mislead other prospective settlers and — 


entr ymen. 


—— re 


FREDERICK D.. OLDFIELD. 
Decided October 29, 1913. 


SOLDIERS’ ADDITIONAL RIGHT—WiIDOW—SECTIONS 2306 anpD 2307, R. S. 

The additional right of entry accruing to the widow of.a soldier, under 
sections 2306 and 2307, Revised Statutes, by reason of an entry for less than 
160 acres made by her prior to the adoption of the Revised Statutes, is an 
unfettered right which she may exercise or dispose of before remarriage, - 
during coverture, or after the death of a later husband, exactly as a soldier 
may exercise or dispose of his additional right under section 2306. 


CoNnFLICTING DEPARTMENTAL DECISIONS MODIFIED. 

_ John &. “Maginnis, 32 L. D., en Inkerman Helmer, 34 t: D., 341, “John M. 
Maher, 34 L. D., 3842, and Charles W. Burdick, od L. D., 345, modified.’ 

Jonus, Hirst Assistant Secretary: 

Deccmbes 93, 1912 [rot reported], the Department affirmed se 
action of the Commissioner of the General Land Office holding for 
‘rejection the application of Frederick D. Oldfield to enter ane 
ett 9306 and 2307, Revised Statutes, the SW. 4.SE. 4, Sec. 2, 
NW. i NE. 4, Sec. 11, T. 16 N., R. 63 E., M. D. M.. Carson City, 
Nevada: land district, ee 80 acres, based upon aeaeamient of 
Augusta Romanoski, former: widow of Frederick W. Rosario: | 
- Motion for rehearing has been filed. 

. It appears that Frederick W. Romanoski - nariouned military 
service during the Civil War for the required length of time in the 
army of the United States, and that Augusta. Romanoski, his widow, 

made homestead entry at Boonville, Missouri, on July 10, 1869, for 
80. acres, which was canceled July 10, 1880, for abandonment; chat 
about. ihe year 1874 she remarried, but fadee date of May 21, 1875, 
she executed powers of attorney in the name of Augusta Romanos, 
authorizing Charles D. Gilmore to locate her additional right of 
entry on 80 acres of land in California, the description of which 
appears in the papers, and also authorizing the sale of the land to be 
so located, with full release of all claim to any of the proceeds of 
anv sale or conveyance of the premises.. The sum of $100 was men- 
tioned as consideration for said powers, and the pores was made 
irrevocable, with the’ right of substitution. | 
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‘The. fonibad departmental decision held that said paper did not 
-constittite evidence of assignment of the additional right, and, fur- 
thermore, that inasmuch as the widow had remarried and was erie | 
coverture at the. date of the execution of said powers, she was not. 
authorized to transfer the right. | 
Under authority of the said powers of attorney above mentioned, 
N. P. Chipman located the additional right, as authorized in the 
power, upon the lands described therein, and entry was made in the 
name of Augusta Romanoski under. date of October 1, 1875, as addi- 
tional to the said Boonville, Missouri, entry, but. was’ canceled Sep- 
tember 22, 1885, for the reason that the original entry had been pre- 
- viously eaclet and under the rulings then in force right of addi- 
tional entry did not accrue, because the original entry had not been 
perfected. Chipman claims the right by virtue of a decision of the 
Supreme Court of the District of Columbia, under decree in equity — 
No. 6150. He has transferred his right, and it has passed through 
mesne conveyance to the applicant. | 
Two questions are here presented for consideration: First, did the 
_ former widow of the soldier have legal authority to transfer the 
_, claimed additional right after her remarriage and during coverture? 
Second, if so, did the poner mentioned constitute a iecrisfor of such 
right? | : 
The Department hae held in numerous aecions that where a widow 
of a soldier made homestead entry for less than 160 acres prior to the 
adoption of the revised statutes, June 22, 1874, she thereby became 
entitled to an additional right of entry anaes sections 2306 and 230%, 
Revised Statutes, if otherwise qualified, and that such right when once 


vested is not forfeited by her remarriage. This rule has become so _ 


firmly established by repéated affirmance that it may be considered 
as having force as a rule of property. It has been further held, how- 
ever, in the same connection, that while said additional right is not 
lost or forfeited by remarriage of the widow, it, nevertheless, cannot 
be exercised during coverture, but remains suspended or in abeyance 
during such disability, subject to revival and exercise or disposal by — 
the eae upon removal of such disability, or by her heirs or legal 
representatives upon her death, as other personal property, in case_ 

she failed to exercise or dispose of. the right in her lifetime. See case 
_ of John S. Maginnis (32 L. D., 14) ; Takermani Helmer (34 L. D., 341) ; 
John M. Maher (34 L. D., 342) ; Charles W. Burdick (34 L. D., 345). 


I am unable to see logic or authority for this theory of abeyance > 


of such right during coverture. If the additional right vested in 
the widow by virtue of her original entry, and if her subsequent 
remarriage did not work an absolute forfeiture of such right, it is 
difficult to find in the language of section 2307, Revised Statutes, or 
elsewhere, any warrant for holding that such right cannot be exer- 
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cised or disposed of during the period of coverture. No residence is 
required upon the additional entry, and therefore coverture is no 
handicap to prevent the beneficiary from performing all the things 
required by law for the passing of title. Assuming that the right 
was earned by the widow and was not forfeited by. remarriage, as 
held in the decisions referred to and others, it-was her right, which 
could be exercised or disposed of by her before remarriage, during 
coverture, or after the death of her later husband, exactly as the 
soldier. himself, under section 2306, Revised Statutes, may exercise 
such an additional right earned by him. Where such a right is 
based upon an original entry made by the widow, and not by the 
soldier, as distinguished in the decisions referred to, the right to 
exercise or dispose of the claim rests in her unfettered, precisely as. 
the soldier’s additional right is unfettered. in him. The decisions 
above cited are therefore modified to meet the views herein expressed. 
In the recent decision of July 10, 1918, in-the case of Edward H. 
Rife, on motion for rehearing [42 L. D., 219], the effect to be given 
to such powers of attorney as those in this case was considered, and 
it was held that as between the beneficiary under the law and the 
claimant under the powers, such powers would be considered as an 
equitable assignment of right, where it satisfactorily appeared that , 
_ the powers were given in blank as to description of the lands upon 
which they were to act. In this respect this case is similar to the 
case of Rife, and inasmuch as no adverse assignment or satisfaction 
of the right appears, the evidence is considered sufficient to show 
equitable transfer of the said additional right. The former depart- 
mental decision is hereby recalled and vacated, and, if no other 
objections appear, entry will allowed. 7 


COAL LANDS—RULE ve CIRCULAR OF APRIL 24, 1907, AMENDED. | 
3 [wsrrucrrons. 


| DeparTMENT OF THE INTERIOR, . 
GENERAL LAND OFFICE, 
| Washington, October 30, 1913. 
REGISTERS AND RECEIVERS, _ | | 
United States Land Offices. 
Sirs: Rule 7 of the circular of April 4, ret (35 L. D., 681, 689), 
ig hereby amended so as to read: 
When copy of notice is returned with endorsement not protesting the validity 
of the entry, the register and receiver will act upon the merits of the proof as 
submitted. © 


Where returned notice by Chief of Field Divi ision or other officer protests 
the validity of the entry, the register and receiver will forward all papers to 
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this office without action, except in cases of mineral applications for patent. -_ 
‘In mineral applications for patent the proof should be considered upon its 
merits and, if found regular, certificate issued, although a protest may have 
been filed, but the claimant should be advised in such a case that patent will 

be withheld by the General Land Office pending a report by the Chief of Field — 
Division upon the bona fides of the claim. 


Very respectfully, | 7 noe TALLMAN, 
| Commissioner. 
Aare Oxienk 30, 1913: | 
Anprizus A.: JONES, 
First Assistant Seria) : 


JOHN T. BRUNSKILL. 
| Decided October 81, 1918. 


NATIONAL Forest LANDS—SETTLEMENT—ACT OF JUNE 11, 1906. 

One who in good faith settled upon lands prior to their withdrawal for for- 
estry purposes and who makes entry thereof under the act of June 11, 
1906, is entitled to claim credit for residence from the date of ‘sueh 
settlement. 


Jones, Hirst Assistant Secretar y 

John T. Brunskill has appealed from the eiten of the Commis- 
sioner of the General Land Office, dated February 18, 1918, rejecting 
the final proof submitted by him on December 11, 1912, upon his 
homestead entry, made on January 25, 1909, under the act of June 11, 
1906 (34 Stat., 233), for a tract of anaurgeved: land described as 
“ what will probably be, when surveyed, E. 4 NW. 4, NW. + NW. 4, 
NE. 4 SW. i, Sec. 3, T. 40 .N., R. 36 E., W. M.,” ‘Spokane: Wash- 
faba land diceack The erool was snependad by the local officers 
for the reason that the lands. were unsurveyed, and the Commis-— 
sloner’s action was based upon that fact and the further reason that 
the lands did not become subject to settlement until January 25, 1909, 
~ while Brunskill claimed continuous residence thereon from ad after | 
September, 1906. | 

The land under consideration was withdrawn for forestry purposes 
by the Commissioner’s letter “R” of October 22, 1906, and was in- 
cluded within the Colville Forest Reserve by executive proclamation 
of March 1, 1907 (84 Stat.; 8288). As has been. before indicated, it 
was opened to settlement, under the act of June 11, 1906, supra, on 
— January 25, 1909, upon which date Brunskill made entry ieee | 
While the Department, construing section 5. of the act of June 11, 
| 1906, supra, has held that.an entryman is not entitled to assert any 
rights as a settler, by virtue of occupation of forest reserve lands, 
subsequent to June 11, 1906, prior to the time such lands are formally 


Fe 
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opened to settlement, as. provided in that act, it is obvious that this : 
rule has no eaplicanon to a case where the entryman settled upon the 
lands prior to any withdrawal for forestry purposes. In fact, section | 
5 of the act of June 11, 1906 , Supra, expressly provides: | | 
That nothing herein contained shall be held ... to in any way impair the 


- legal rights of any bone fide homestead settler who has or shall establish resi- 
dence upon public lands prior to their inclusion within a forest reserve, 


‘The Department is advised by the Commissioner’s letter of March 
21, 1913, that the land in controversy has been surveyed and that 
| the plat of survey was ordered to be. filed in the local office on Feb- 
ruary 28, 1913. The decision appealed from is reversed and the case 
7 peranded to the General Land Office for consideration in harmony 

herewith. : 


OSCAR B. HENDRICKSON. 


Decided August 16, 1918, 


“ 


OKLAHOMA Woop RESERVE LANDS—EXTENSION OF PAYMENTS. 
Application of the extension act of March 26, 1910, to deferred payments 
» on Oklahoma wood reserve lands maturing prior to date of that act, under 
purchases made wuder act of June 5, 1906, distinguished from the applica- 
tion of the former act to such payments maturing prior to date of that’ 
act under purchases made under the act of June 28, 1906, as held in the 
Albright case. : 
EXTENSION AcT or APRIL 27, 1912—PurcHases UNDER ACT OF JuNE 5, 1906. 
The extension act of April 27, 1912, construed to apply alike to deferred pay- 
ments under purchases made under act of June 5, 1906, and to deferred 
payments under purchases made under act of June 28, 1906, as held in the 
Albright case. 


INSTRUCTIONS oF JUNE 8, 1912, MODIFIED, : | ea ; 
Instructions of June 8, 1912, 41 L. D., 80, modified to accord to the views 


herein expressed. 


-_Jonns, First Assistant Sebrstaig: 

- This case involves a purchase made by Oscar B. Hendrickson | 
— April 17, 1907, under the act of June 5, 1906 (384 Stat., 213), of the © 
NW. 4, Sec. 17, T. 1 N., R. 8 W., Guthrie, Oklahoma, land district. 

This purchase was made at the appraised price of $4, 100, one-fifth 7 
of which, $820, was paid at the time of purchase and one- fourth of 
the oniainder of which became due each year thereafter, without 
interest, according to the provisions of said act. 

The first eteeesd payment falling due April 17, 1908, was at 
paid and on June 13, 1908, Hendrickson paid $32.80 for an extension 
of one year of said payment, in accordance with the provisions of 
the act of March 11, 1908 (35 Stat., 41), and on July 21, 1909, said 
first deferred payment as extended and the second deferred payment 
both falling due April 17, 1909, not having been paid, he paid 365.60 
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— for eaaen of one year, under the act of February 18, 1909 (35 


“= Stat., 636), of both of said due deferred payments, both of which 


as eis extended and also the third deferred payment fell due April — 
_ 1%, 1910. None of these deferred payments nor the fourth deferred 
payment falling due April 17, 1911, was paid. On February 21, ° 
1918, Hendrickson was called upon by the local officers to make pay- © 
ment April 27, 1918, of $464.31, said amount being computed as due. 
under the act of April 27, 1912 (87 Stat., 91), and instructions issued. 
thereunder June 8, 1912 (41 L. D., 80), providing for further ex- 
_-tension and subdivision into two Barts of deferred payments falling. 
due under purchases made under said act of June 5, 1906, and the 
-act of June 28, 1906 (34 Stat., 550). 
_ This appeal was filed accordingly by Hendrickson, amine that 
said instructions of June 8, 1912, in accordance with which said re- . 
quirement of him for the Rigen of $464.31 as due under said act 
of April 27, 1912, was made, are erroneous, and that his first deferred 
payment dee that act legally falls due April 17, 1914, and will 
amount on that date to $416.15. | 
This appeal was considered by the Department oe 28, 1913, 
and although irregular for the reason that no decision had: aa 
rendered. by the Commissioner of the General Land Office, was enter- 
tained by the Department in view of the fact that the case involves 
said instructions approved by the Department and is similar in some 
respects to other cases then under consideration by the ‘Department, 
particularly the case of Charles S. Albright which was decided. 
March 6, 1913 (41 L. D., 608), and was returned to the General Land 
Office. for a report by the Commissioner as to the status of the case 
and the contentions made in the appeal. Said report having been 
made the case is now considered. on its merits. 7 
This case, like that. of Albright, involves the consideration a 
complicated situation arising under said purchase acts of June 5, 
and June 28, 1906, and said extension acts of March 11, 1908, gad 7 
. February 18, 1909, and also the extension act of March 26, 1910 — 
(36 Stat., 265), and said act of April 27,1912. Albright’s case arose 
under said purchase act of June 28, 1906, which differs from the pur- — 
chase act of June 5, 1906, involved in the present case, in that the 
deferred payments thereunder drew interest at the rate of 6 per 
—centum per annum from the date of purchase, while the deferred 
_ payments under the latter act drew no interest thereunder. This 
difference affects to some extent the application of the later extension | 
acts as hereinafter appearing. | 
It appears that the purchases made under aid act of June 5, 1906, | 
were during the months of March and April, 1907, the jee pay- 
ments maturing annually thereaiter in the years. 1908, 1909, 1910, 
and 1911, without interest. By the provisions of said act of June 
5, 1906, failure to make an | annual payment when due ended ¢ all | 
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rights in and to the land ea by (the) pire .. and any 
payments theretofore made shall be forfeited.” By the provisions 
of said acts of March 11, 1908, and February 18, 1909, however, 
extension of one year was granted upon prepayment of an ex- 
tension charge of 4 per centum, as to purchases made under said 
act of June 5, 1906, and by the instructions issued June 24, 1909 
(38 L. D., 50), it was stated that such purchasers “ will be deemed 
to have intended to avail themselves of the relief afforded, and will 
be required to pay the per centum fixed by law.” | 

‘Said act of March 26, 1910, provided further that— 

All payments heretofore due and extended, and ‘the payments due or to be- 
come due during the year 1910... are hereby postponed and extended as 
follows: One of said payments. shall be made in 1911 at the time when a pay- 
ment would become due under existing law or one year after such payment 
became due in 1910, and the other payments shall be made annually thereafter 
until all payments are made; provided, that all payments postponed and ex-— 
tended by the provisions of this act shall draw interest at 5 per centum per 
annum from the date of such extension. | 


_ The effect of these provisions was to ad all deferred payments | 

referred to from the date they severally matured under prior existing 
law, with interest thereon at the rate of 5 per centum per annum 
fom that date as to purchases made under said act of June 5, 1906. 

The case of purchases made under said act of June 28, 1906, like 
that of Albright, supra, is distinguishable in the 5 per sentani rate 
fixed by said act of March 28, 1910, taking effect, as to those pur- 
' chases, only from the date of that act as xpplied to payments matur- 
ing? prior thereto. To give effect to that act as fixing the 5 per centum 
rate, in that class of purchases, from any date prior to the passage 
of the act would be curtailing the 6 per centum rate fixed for that 
class of purchases by the saa act under which the same were 


made, and would place those purchasers who had not paid. the 5 per . 


centum extension charge fixed, as to such purchases, by said acts of 
1908 and 1909 in equally beneficial position as those who had paid 
such charge. Also, to give effect to said act of March 26, 1910, as. 
fixing the 5 per centum rate, in purchases under said original act of 
June 5, 1906, from March 26, 1910, only, would likewise place such 
purchasers who had not paid the 4 per centum extension charge fixed, 
as to such purchases, by said acts of 1908 and 1909 in equally bene- | 
ficial position as those who had paid such charge. The law does not 
warrant a holding leading to such inequitable results. Furthermore, 
said extension charge provided for by said acts of 1908 and 1909 was 
expressly required to be prepaid, prior to the extension granted by 
those acts; and there is no warrant of law for now accepting, long 
after the year to which such an extension would relate has expired, 7 
the 4 per centum rate, in one class, and the 5 per centum rate, in the | 
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other class of purchases. A purchaser, in either class, who failed to 
secure such an extension, by paying the 4 per centum or the 5 per 
centum charge required, must now pay the 5 per centum interest, in — 
one case, or 6 per centum interest, in the other case, as to such unex- 
tended ‘payments maturing prior to March 26, 1910. | 

In the case of Hendrickson, such extension shares of 4 per centum | 
was paid as to the first two deferred payments, thereby maturing 
same April 17, 1910, as above stated, from which date those pay-. 
ments, and also the third deferred payment maturing originally on 
the same date, drew interest at the rate of 5 per centum per annum, 
and the fourth deferred payment at that rate from April 17, 1911, 
when it originally matured, until: they severally matured as extended 
by said act of March 6, 1910, in the years 1911, 1912, 1918, and 1914, 
respectively. 

Such being the legal situation under said act of March 6, 1910, | 
and prior acts,the act of April 27, 1912, supra, was passed, ero ane - 
That the Secretary of the Interior is hereby authorized and directed to 
subdivide into two parts each of the deferred annual payments... and 
extend the time of payment from the date on which each payment so divided 
becomes due under existing law: Provided, That one of the parts into which 
each deferred annual payment is. subdivided shall be paid annually thereafter 
- until the entire amount due is paid, and that not more than one of such. parts 
ehall be required to be paid annually: Provided, That all inter est due on such 
deferred payments on the. date of the passage and approval of this act shall be © 
added to the principal, -become a part thereof, and, together with.all deferred 
payments, bear interest at the rate of four per centum per annum until paid. 


Such instructions of June 8, 1919, issued under this act, and. ap- 
proved by the Department, stated that the extension provided for in 
said act was from date of said act and that all deferred payments 
would be on that date subdivided and the subdivided parts thereof 
mature annually thereafter with interest from that. date at the rate 
of 4 per centum per annum fixed in said act. 


The Department construed said act in said case of Albright and 
held that the extension therein provided for operates, not from the — 


date of said act, but from the date each deferred payment may 
| mature under prior existing law, which is the date to which payment _ 
was extended, as above stated, by said act of March 26, 1910, and that 
the subdivision of deferred payments and the extension of the sub- 
divided parts as provided in said act of April 27, 1912, is from such 
date of maturity under said act of March 26, 1910, as with interest 
as provided i in said act of April 27, 1912, oa the date of such sub- 
division. Said instructions wére modified accordingly in the De- 
partment’s decision in that casé. 

It is argued in the Commissioner’s report on the tesa case ‘that 
the deferred payments under said act of June 5, 1906, occupy a dif- 
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ferent status as to extension under said act of April 27, 1912, because 


of the fact the purchases under said purchase act were inde. as 
above stated, in the months of March and April, 1907, the first de- 
ferred payment, as extended by said act of March 26, 1910, maturing, 
therefore, in March or April, 1911, and ‘the second deferred payinent 
in March or April, 1912, prior to the passage of said act of April 27, 
1912. While this fact creates a complication, it is not sufficient war- 
rant for disregarding the explicit provision of the last mentioned 


~~ act that the extension thereby granted shall be “from the date on 


which each payment . . . becomes due under existing law,” although 
- the application of this provision according to its plain terms leaves 


one part of the first deferred and subdivided payment as due prior — 


to the passage of that act. This application of said act, however, 
greatly curtails Hendrickson’s obligation as. then cane mader 
prior laws. He was then in default, owing two matured deferred 
payments aggregating $1640, and interest thereon, and his purchase 
was subject to forfeiture accordingly. So applying this act, how- 


ever, there was then due, April 17, 1912, one-half only of the first — 


deferred payment and interest due April 17, 1911, and then com- 
pounded and subdivided, with interest at 5% from that date; and 
three-fourths of his existing indebtedness due April 27, 1912, was 
extended at 4 per centum. interest from that date and his purchase 
was relieved from forfeiture for prior default. 

The second part of the first deferred payment thus due and com- 
- pounded and subdivided April 17, 1911, matures, in like manner, 
April 17, 1918, with interest at 5 sor centam to April 27, 1912, and at 
4 per centum thereafter. The second deferred payment, maturing 
under the act of March 26, 1910, on April 17, 1912, will draw 5 per 
centum interest to that date, when the principal and interest then 


due will be compounded and subdivided and will mature, one- -half 
on April 17, 1914, and one- -half one year later with interest at 5 per - 


centum to April 27, 1912, and at 4 per centum thereafter. ‘The third 
deferred payment will mature April 17, 1913, under said act of March 
26, 1910, with interest to that date at 5 per ceutuine and will mature, 
as then compounded and subdivided under said act oe April 27; 1912, 
one-half on April 17, 1916, and one-half one. year later, with interest 
at 4 per centum. nom April 17, 1918. The fourth deferred payment 


will mature, under the act of March 26, 1910, on April 17, 1914, with 


interest to that date at 5 per centum; aud will mature, as hee com- 
pounded and subdivided under said act of April 27, 1919, one-half 


on April 17, 1918, and one-half one year later, with interest at 4 per 
 centum Pon April 17, 1914. 


‘The Department, in construing and applying the several acts here 


- involved, is aware of the difficulties under which these purchasers 


- have labored and of the complications likely to result in the cases of 


d 
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those who have failed to meet, ‘nets payments Heretofore maturing. | 
The Department, however, has no power to consider said cases dif- 
ferently from any others, and can only construe and apply the law 
in the case under legal males and according to its terms and intent as 
a general law applicable to all cases arising thereunder. As stated 
in the case of Albright, SUpra— 

These acts are not to be construed in the ineredi solely of the purchasers. 
The Indians whose lands these were and for whom the Government was acting — 
in making: these sales only as trustee are parties equally in interest with the | 
4 purchasers so far as these payments of the purchase money are concerned, and 
the provisions of law allowing interest on deferred payments and extension of 
such payments... must be construed, with the original purchase act, strictly 
under the legal rules of construction. There are no equities to be resolved, 
under the Department’s general powers, in favor of one or the other of these 
. parties in real interest as to the money payments involved. 


Said instructions of June 8, 1912, are hereby modified in second | 
ance with the foregoing views, and this case is remanded for consid- 
eration under such instructions as thus modified. — 


OSCAR B. ‘HENDRICKSON. 


Motion for rehearing of departmental decision of August 16, 1913, 
49 L. D., 476, denied oy Hirst Assistant Secretary J ones, November 
(19, ie. | 


_ F, E. ROBBINS. - 
Decided September 3, 1913. 
MINING Crarm—Lanp EMBRACED IN Sussisrine. Patent. 


Land embraced in a subsisting patent issued upon a timber. and stone entry 
is not subject to location and entry under the mining laws, notwithstanding 
the land was embraced in a valid subsisting mining location at the date 
of the timber and _ stone entry and was at that date known to be chiefly 
valuable for mineral. _ 

‘Minine Location—Less oF DISCOVERY. , 
The loss of the discovery upon which. a mining joddtion: is pened fivalidites 
the location, unless, prior to application for patent or the assertion of 

adverse claim: to the ground under the mining laws, a suificient discovery 
is made within the remaining portion thereof. 

‘VERIFICATION OF APPLICATION FOR PATENT FOR MINING CLAIM. 

The verification of.an application for patent: to a mining claim by an attor- . 
ney-in-fact for the claimant, at a time when the claimant. himself is both. 

- yesident and physically within the land district, is unauthorized, and Suny 
allowed upon such application is invalid. : 


_ JONES, First Assistant Secretary: | | | 

This is an appeal by F. E. Robbins from the Com eonees 

. decision of June 20, 1912, holding for cancellation his mineral entry 
479° —VOL. 4213-31. 
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~ 06036, for the Marmion and Marmion Extension lode mining claims. 
survey No. 991, situate in Secs. 12 and 18, T. 36 N., R. 32 E., W. M. 
and Secs. 2 and 18, T. 36 N., R. 35 E., W. M. , Spokane land district, | 
Washington. | 
The application, upon which this entry was allowed, was pre- | 
sented October 7, 1910. Notice of the application appears to have _ 
been published | and posted for the required period, commencing 
October’ 21, 1910, and entry was allowed thereon January 23, 1911. 
The application was verified and filed by one ao C. agai attorney im 
fact for the claimant. - | 
Upon consideration of oe case, the Commissioner, by decision of 
Hebriary 6, 1912, directed the attention of the claimant to the facts | 
~ (1) that the claimant is shown by the record to have been a resident 
of the town of Ritzville, Adams County, Washington, at the date of 
the application, which town is within the land district wherein the — 
claim is situated; but that the application was nevertheless verified 
by the attorney in fact and that the record failed to show whether 
the claimant was then within or without the land district; (2) that 
the abstract of title was brought down only to July 6, 1910, and was 
certified by the Republic Abstract and Realty Company, which did 
not appear to have complied with the requirements of paragraph 42 
of the mining regulations; (8) that it appeared from the abstract 
that the Marmion claim was located by Paul J. and Frank Flanna-. 
gan, October 25, 1896, who, on February 22, 1899, conveyed the claim 
to the Marmion Gold Mining Company; that the Marmion Fraction 
claim was located April 1, 1904, by said Marmion Gold Mining 
Company and that the abstract failed to show a subsequent transfer : 
of either of said claims by the company; that while, on October 18, 
1909, a notice of forfeiture had been served upon the company by - 
J. C. Caie, respecting the failure of said company to contribute its 
apportionate share of certain expenditures made by Caie for the 
benefit of the claims for the years 1908 and 1909, there was no show- 
ing made that Caie was a co-owner of the claims at the times the said. 
expenditures were made; and further, that the record failed to show _ 
that no contribution had been made by the company within the time | 
- specified by section 2324, Revised Statutes; (4) that the records of 
the General Land Office showed that a large portion of the area. eni- 
braced in the application and entry had, on April 14, 1909, and long 
prior to the filing of the mineral application, been patented to one > 
‘August H. E. Peterson, under timber and stone entry 0824, made 
by Peterson on September 3, 1908, and, for that reason, was not sub- . 
ject to mineral entry at the date of the presentation of claimant’s 
application. The claimant was accordingly required to show cause 
why the entry should not, for the reasons stated, be canceled. - By 
- decision of February 26, 1912, the Commissioner further found and 
held that the claimant had failed to file, with his application for 
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patent, an 1 affidavit showing that notice of the application had been 
. posted upon the land, as required by the provisions of section 2325, 
Revised Statutes, . cue accordingly he required the claimant to show 
cause within sixty days from notice = the entry should not, for. 
this reason also, be canceled. 

March 11, 1912, the claimant filed the affidavit of the said J. C. 
Caie, who averred that: | | 7 
he is the identical J. C. Caie, who as attorney in fact for F. EB. Robbins, of © 
. Ritzville, Washington, did on or about January 23, 1911, make application for 
_U. 8. patent for the Marmion and Marmion Fraction Extension lode mineral _ 
claims; that he acted as attorney in fact for F. H. Robbins from the fact that. 
it was understood that the said F. BH. Robbins was seldom at his place of resi- 
dence at Ritzville during that. period ; that prior to that date, to wit, about - 
June 19, 1910, notices of application of patent: and plat of the same wete duly 
posted on said property; the abstract of title was brought down to July 6, 1910. 
A certificate will be furnished showing title to date. An affidavit will be fur- 
ished that the company was at the time they were advertised out of said 
claims by the said J. C. Caie delinquent to the said J. C. Caie and that the 
said J. ©. Caie was at that time and prior to that time, interested in said claims. 
since the year 1908 continuously. . . . Affiant further deposes and says that: 
he knew nothing of the conflict with the timber and stone entry No. 0824 until 
receipt of the Assistant.Commissioner’s letter of February 6, 1912. 

In said paper it was requested that the abstract of title be returned 
to affiant “that the same may be brought down to date and proper 
certificate attached thereto and other errors of a record be cor- 
rected.” | 
_ By the Caicnieioes ites of March 99, 1912, fis local officers 
were directed to notify the claimant that it was contrary to the prac- 
tice of the General Land Office to return abstracts of title to mineral 
applicants but that if the claimant so desired the abstract would be 
returned to the local office for his inspection. aa 

Notices of the Commissioner’s decisions of Pani 6 and 26, 
1912, appear to have been promptly served upon the claimant, by. reg-. 
| istered mail, and the local officers reported, also under date of dune 
6, 1912, that the claimant was, on March 29, 1912, notified’ of the 
7 Commissioner’ s letter of March 99, 1912. They ning reported. that 
no further steps had been taken by the claimant looking to a com- 
| pliance with the requirements made by the Commissioner. There- 
upon, the Commissioner, by. decision here appealed from, held the : 
entry for cancellation. | | 

It appears from the records of the eisai Land Office that, as 
found by the Commissioner, on April 14, 1909, a patent was issued 
to one August H. E. Peterson to lots 1 sad 6, Set 18, T. 36 N., BR. 32 
E., and lot 3, Sec. 18, T. 36 N., R. 33 E., on tirnber and stone entry of | 
: ae Poe on and an examination of the official plat of survey of 
the claims 1 in question shows that practically the entire area . embraced ae 
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in the Marmion Fraction and approximately two-thirds of the area 

-embraced in the Marmion are within the limits of the area covered 
by the patent to Peterson, which antedated by nearly a year and a’ — 
half the presentation of Robbing? S application. This being true, the 
_ patented portions of the areas embraced in the mining locations were _ 
clearly not subj ect to ehtry under the mining laws notwithstanding 
the fact, as is now asserted on behalf of the mineral claimant, that 
the area so patented was embraced in valid and subsisting mining 


locations at the date of Peterson’s entry, and were at that date known - ' 


to be chiefly valuable for mineral. It may be true, as urged in the 
appeal, that the claimant can show that the entry of Peterson was 


- rraudulent in that it embraced mineral land covered by valid and 


| subsisting. mining locations, but the fact nevertheless remains that 
the patent conveyed to the entryman the full legal title to the ground 
and that that title was, at the date of Robbins’s application and is 
still, outstanding. It is to be further noted in this connection that 
‘the asserted discoveries on both claims are upon those portions thereof 
_ which have been patented to Peterson and, so far as the present record 
shows, no valid discovery of mineral has been made upon the un- 
patented portion of either claim. It is well settled that the loss of a _ 
discovery upon which a mining location is based invalidates the 
location unless, prior to application for patent or the assertion of 
adverse claim to. the ground under the mineral laws, a sufficient dis- 
covery has been made within the remaining portion thereof. Gwillim 
v. Donnellan ef at. (115 U. S., 45) ; Girard et at. v. Carson e al. (44 - 
Pac., 508); Antediluvian one and Millsite (8 L. D., 602); Inde- 
asanidenGs Lode ‘(9 L. D., 571).; Lone Dane Lode (10 L. D., 58). It 
must accordingly be held. that, on the present record, no portion of 
_the ground embraced in sther claim was properly subject to entry 
under Robbins’s application. — 

The proceedings upon: which the ante is based were also defective. 

In the first place, it appears that, while the application was verified. 
by an attorney in fact for the eooue ae the latter was a resident of 
_ the land district in which the claims are situated and the record fails 
-to show that, at the date of said application, the applicant was out- 
side the land district. As held by the Department 1 in Crosby and 
Other Mining Claims (35 L. D., 484), syllabus: 

There is no authority of law for an agent .to make oath to. ana ipplication for 
patent to a mining claim, except under the act of J anuary 22, 1880, which pro- 
vides for such oath by an agent only where the applicant.is not at the time a 
~ yesident of or within the land district where the claim applied for is situated ; 
and where an agent makes oath to an application for mineral patent under 
a conditions not within the terms of said act, the application and proceedings 
thereon are invalid, and the invalidity can not be cured by filing a new appli- 
cation sworn to by the applicant, nor can entry allowed upon such invalid appli- 
eation and proceedings be submitted to the Board of Equitable Adjudication, 
under sections 2450 to 2457 of the Revised Steer | | 


_ DECISIONS RELATING TO THE PUBLIC LANDS. 485. 


es also case of C. ©. Drescher (41 L. D., 614). | 
Ample. opportunity has been afforded the nine to make a hee . 
-ing in regard to the above mentioned defect, yet the only reason that 
has been assigned for the verification of the ‘application by the attor- 


ney in fact of the claimant is that it was understood that the claim- 


ant was seldom at his place of residence at the time the application — 
was filed. This showing falls far short of establishing such a state 
‘of facts as would warrant the verification of the application by the 
- attorney in fact. : 
Another objection to the crosssdiings: les in ae: fact that Caie, _ 
under whom the claimant asserts title to the claims, 3 is not shown to _ 
have had himself any title thereto. True, Caie claims to have ac- 


quired title by forfeiture proceedings taken presumptively under the 
provisions of section 2324, Revised Statutes, but said section provides ua 


for the institution of sich proceedings only by a co-owner of a min- 
ing claim, and the record fails to show how or in what manner, if at 
‘all, Caie became a co-owner of the claims with the Marmion Gold 
Mining Company, upon which the purported forfeiture notice was 
served. As opposed to the theory that Caie was such a co-owner, he 
states in the application for patent that, on a date not maeritionied: 
each of the claims was transferred from. the Marmion Gold Mining 
Company to J. C. Caie, “by labor lien.” A labor lien, however, does | 
not, under the laws of Washington, operate in and of mete to divest: 
the owner of the property to which it may have attached of any title 
thereto. That end can be attained only by the timely recordation of 
the lien upon the records of the proper county officer and the sea- 
sonable institution and prosecution: of foreclosure proceedings lead- 
ing ultimately to the sale of the entire interest of the delinquent 
debtor. That no such proceedings were taken in this case is evident 
from the fact that the notice of forfeiture was served upon the Mar- 
mion Gold Mining Company. This further clearly indicates that the _ 
record title to the claims is still in that company and that Caie had, . 
at the date of his’ purported conveyance to the applicant, no title in 
or to the same. For these reasons and without regard to other de-. 

| fects mentioned by the Commissioner the entry must be canceled. 
‘The decision appealed from is: pace attirmed. 


ee re 


“LLoyD SEARCHLIGHT MINING AND MILLING CO. . 
ed September 8, 1918. 


MINING Cuare—Suaver—Tre Line—Two-MILe Lire. | 3 
‘Paragraph 185 of the mining: regulations contemplates that each individual . 


claim of a contiguous group embraced in the same suryey shall be con- 


nected with a publie survey corner or United States location monument not — 
_ more than two miles distant; and where only one claim of such group, is. 


; 
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- connected to a public survey corner within the two-mile limit, and the re- 
mainder are connected by tie lines more than two miles in length, an entry 
allowed for such group may be permitted to stand anly as to the claim 
within two miles of the public survey corner and. will be rejected as to toe 
others. 3 


Jonns, First Assistant Seared: 
December 15, 1911, the Lloyd Searchlight Mining vl Milling 
‘Company made mineral entry No. 06172 at Carson City, Nevada, for 
the Golden Rod, etc., lodes, survey No. 3936. Corners number 1 of - 
-the Golden Rod, Golden Rod Fraction and Golden Rod Nos. 2,3 and. 
4 lodes were tied to the southeast corner of Sec, 12, T. 30.S., R. 64 E., 
M. D. M.,'situated over two miles distant. Coracr No. 1 of the 
- Golden Rod No. 1 was tied to the same monument, the tie line being 
less than two miles in length. By decision of July Lt, 1912, the Com- 
missioner of the General Land Office required the entryman to secure | 
an amended survey for the Golden Rod, Golden Rod Fraction and 
Golden Rod Nos. 2, 3 and 4 lodes in cee to show tie lines not 
more than two miles in length from a corner of the public surveys or 
a mineral monument, in default whereof the entry would be canceled 
as to such claims. “An appeal to the Department has been ee 
The appeal is taken upon the following grounds: 
1. Where, as in this case, two or more locations are contiguous and are em- 
braced in one application, the word ‘ claim,” as used in paragraphs 86 and 135 
of the U. 8. Mining Regulations, applies to the entire group and. not to the sepa- - 
rate locations; that is, the group as a whole is a “claim,” and. the separate 
locations are merely parts. thereof. ae | 

2. The requirements of paragraphs 86 and 135 are satisfied if any corner of © 
the “claim” or group be within two miles of the corner of the public survey 
or United States location monument to which connection is given; and it was 
error to hold otherwise. | | 

’The above contentions are disposed of by the expiee language. of 
paragraph 135: : 

Corner No. 1 of each location embraced in a survey ania be regnneetad by 
course and distance with nearest corner of the public survey or with a United 
States location monument, if the claim lies within two miles of such corner ar 
monument. If both are within the required asian, the connection must be 
— with the corner of the public. survey. . | 

-It follows that corner No. 1, of each location of a group of lode 
claims embraced in a mineral survey must be connected by tie line not. 
. longer than two miles with a corner of the public survey or a. United . 
States mineral monument. ° : 

It is true that in 8. H. Standart ef al. (25 L. D. ,- 262), ine De- 
partment accepted a, tie line of a lode location which was more than 

two miles in length. Each corner of that location, however, was 
- properly tied to the corners of other mineral surveys. The Depart- 


ment said. at page | 264: 
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- While it is true that.rule 45 of Mining Regulations demands that no connecting 
line with a public survey shall be more than two miles in length, yet under this 
rule I do not think a survey should be yitiated if a line should happen to be. 
longer, as in this case, than that mentioned by the regulations. I see no reason 
why this requirement should render a resurvey necessary, if there is otherwise 
a substantial compliance with the rules. The presumption would be, I think, 
that the deputy mineral sur veyor, in the performance of his duty as such, would 


-- have made the connection a shorter distance if there were any public surveys — 


closer. Examination of the published notice shows that all four of the corners 
_. of the. claim are tied to mining claims that have been officially surveyed. For 
instance, corner No. 1 is tied to corner No. 3. of survey No. 595; corner No. 2. - 
is the same as corner No. 1, survey No. 587; corner No..8 is tied to corner No. 
_ 585; and corner No. 4 is tied to No. 5, survey No. 549. It seems to me that 
this description sufficiently identifies the locus of the claim, so that any person — 
seeking to. ascertain its boundaries could do so with as great a degree of 
accuracy as-he could if it were tied to what is stated in the regulations to be 
the public surveys. Hence, for the purposes of this case, I think that the fact 
that tlie ‘Treasure Vault was not connected to the line of the public surveys - 
within a distance of two miles, or to a mineral monument, should not be. con- 
strued to require a new survey and publication by the applicants: 


In the present case none of the corners of the locations except the 
Golden Rod No. 1, are properly tied to any monument. 

Paragraph 135 of the Mining Regulations is necessary jn order 
to secure a proper administration of the mineral laws. As groups 
of lode mining claims often cover a considerable area, it is indis- 
pensable that. a corner of each of the locations be tied within a rea- 
sonable distance to an established survey monument in order to insure 
accuracy of survey, a correct locus of the locations upon the ground, 
full notice to any possible adverse claimants, and a correct depiction 
in the field notes and plats of the township and subdivisional surveys. 

No reason is found for disturbing the ommmiesioner: s decision and 
it is acoreay ee affirmed. — 


o 


_ JONES v, MACKEY. 
Decided ne 18, 1918. 


ALABAMA (ene ase PRIOR « TO OFFERING. : 
A homestead settlement upon. lands within the act of March 3, 1883, prior to fo 
public offering, though subject to defeasance by public sale, may be FeCog: | 
nized as between fival applicants, 
SECOND HomEsTeaD—RELINQUISHMENT FOR CoNSIDERATION. 
The second homestead acts of April 28, 1904, February 8, 1908, and webeaa 
8, 1911, deny the right of second homestead entry to one who relinquished 
his former entry for a consideration in excess of the filing fees, but the — 
second homestead act of June 5, 1900, contains no such limitation; and 
one who after relinquishment of a former entry made settlement prior to" 


the act of June 5, 1900, and has continued to reside upon the land, is en- - 


titled, if otherwise qualified, to make second entry under that act, not-— 


withstanding he may have received for his relinquishment a consideration .¢ | 


in excess of the filing fees. 
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HomEsrraD HiNnTRY—RELIN QUISHMENT—ADVERSE SETTLEMENT CLAIM. 
The homestead right is not exhausted by the making of a homestead entry 
which is subsequently relinquished because of a prior adverse settlement 
claim. | 


JONES, First Assistant Secretary: a 
James N. Jones has appealed from the decision of the Contec: | 
sioner of the General Land Office, dated November 23, 1912, affirming 
the action of the local officers and rejecting his homestead application, 

filed on May 29, 1912, for the NE. 4 NW. 3 1, NW. 4 NE. 4, Sec. 35, 
 T.ATS., RB. 10 W. H. M., Montgomery, Alabama, land district. . 

It appears from the record that Mackey, on March 28, 1887, made 
homestead entry for certain lands in Alabama, which was canceled 
_ by relinquishment on May 14, 1888. | 
On May 14, 1912, Mackey filed a homestead sipieation for the . 
_ land here in controversy subject to the provisions and reservations — 
of the act of June 22, 1910 (36 Stat., 583), employing Form 4-007, 
in which it was made to appear that the applicant had: never made 
any other homestead entry. As he had forwarded to the receiver, 
with his application, only $7, the application was suspended and he 
was notified that he would be permitted to pay the balance due. On 
May 31, following, he appeared personally before the local officers, 
made the required payment of $5, and filed an affidavit in which he 
alleged that he made the former entry, as above stated, and that he 
relinquished the same in consideration of $50, which included the © 
filing fees and his expenses in making the entry, in favor of a widow 
who had settled upon and improved the land entered by him. 

Two days prior to this, to-wit, on May 29, 1912, James N. Jones 
filed his homestead application for the land applied for by Mackey, 
under the act of June 22, 1910, supra, and, at the same time, directed 
— attention to the fact that: Mackey had previously made a homestead 

entry and relinquished the same for a valuable consideration. _ 
Tt is alleged by Mackey that he is seventy years of age and up- 
wards; that he has resided upon the land in controversy a nearly. 
seventeen years, and placed improvements thereon worth from $500 - 

to $700. | ; 
In his decision the Gonnedionse held, in substance, that, inas- ’ 
much as Mackey had settled upon the land prior to the passage of 


the act of June 5, 1900 (81 Stat., 267), he was entitled to the benefit 


thereof and might, therefore, make a second homestead entry not- 
withstanding the fact that he had received for his relinquishment of 
a former entry a sum in excess of his filing fees. | 
The tract in controversy is one of those affected by the act, of April 
| 23, 1912 (37 Stat., 90), which, prior to that date, had been withheld 


% on entry ander the homestead law (though specifically made sub- | 


ject to a ae as agricultural lands) by the proven in the act of 
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| “Maréh’ 3, 1883 (22 Stat., 487), that they should first be offered at 
. public pale: There is no sound reason why a homestead settlement. 

made upon such lands, though subject to defeasance by a public. ca 

thereof, should not be recognized as between rival applicants. . 

| Ordinarily, applications to make second entry are governed by the 
law in force at: the date of their filing. The acts of June-5, 1900, 


7 supra, April 28, 1904. (33 Stat., 527), February 8, 1908 (35 Stat. 6), | 


and February 3, 1911 (36. Stat. , 896), were each a full and secutive 
‘provision for cen entries, as to all.cases theretofore arising, and 
the later act modified and repealed all previous laws to the extent of 
any conflict therewith. Cox v. Wells (83 L. D. , 657 )» and William R. 
‘Burkholder (37 L. D. , 660). 3 

If his statement be ‘true, Mackey was a. settler upon the ia: dur- 
ing all the time that the act of June 5, 1900, supra, was in force, and 
entitled to make a second homestead entry under its terms. The De- 
partment is clearly of the opinion that. subsequent acts of Congress 
were not intended to and did not affect the right he thus acquired 

mder the act of May 14, 1880 (21 Stat., 140), to make entry when 
the land became subject. shane: and that such right of entry could 
only be forfeited or waived by hi own voluntary act. . 

Moreover, if Mackey’s entry, made in 1887, was abandoned. and 
relinquished because of a prior sbtlenieniclnic: his homestead right 
was not affected thereby and he is entitled to enter the land in contro- 
versy without reference to the requirements of any act permitting 
‘second entries. See Dyar v. Jones ef al., 35 L. D., 499, and the cases 
therein cited. | 

Inasmuch, however, as ; Jones now asserts thet Mackey settled rs 
the land only: two years ago and that the latter did not relinquish his 
former entry for the reason alleged by him, the decision appealed 
from is modified and the record remanded to the General Land Office 
with the direction that a ane be: ordered. to develop t the facts in 
the case. — bt : | , 


—— 


LOUIS WwW. BREUNINGER KT. AL, 
Decided Sepiember 20, 1913. 


INDIAN AxrormEnt—Snorrow 4, Act FEBRUARY 8, 1887. | 
The right to allotment under the 4th section of the act of February 8, 1887, 
is limited to recognized members of an Indian nation or tribe; and the 
mere fact that an Indian is descendant of one whose name was at one time 
borne upon the rolls, and who was recognized as a member. of a tribe, does 
not of itself make such Indian a member of the tribe. 


Jonrs, Férst Assistant Seeretary:  . : 3 
Loui: W. Breuninger, for himself and Mamie Halnore, Misestaey 3 
Besaw, Jennie V. Milquet, Alexander G. Grignon, William N.Breun- . 
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inger and August A. Br euninger, cnpenied from decision of fa Com- — 
- missioner of the General Land Office of December 19, 1912, rejecting 
their applications for allotments of public lands under the 4th section — 
of act of February 8, 1887 (24 Stat., 888). | 
Applications were as, follows, at Wausau, Wisconsin: 7 
03375—For Louis W. Breuninaer, W. 4 4 NW. 4, Sec. 8, T. 49 N. 
R.5 WwW. 4 | 
03511—For Mamie Halnore, S. 4 SE. 4 4, Sec. 14, T. 48 N., R. 7 Ww. 
-03465—For Alexander Besaw, N.4 s NW. 4, Sec. 6, T. 49 N. ,R.5 W. 
03462—Genevieve ] Milquet, W. 4 NW. 3 4, ‘See. 8, T. 48 N., ’R. TW. 
08445—A lexander G. Grignon, E. 4 NE. 4, Sec. 26,-T. AT N., R. 
8 W. | 
| 08577— William, aN: eveminaer: S. 4 poe 4, Sec. 14, T. 46 N., R. 
10 -W. | 
08376—August A. Breuninger, $ LSW.d 1, Sec. 8, T. 4N,B.5 W. 
August 22, 1911, Louis W. Panic filed application ; in ‘the local 
office stating that he was a member of the Menominee Tribe, 18 years 
of age, and other applicants made like allegations respecting tribal 
relation, differing in regard to their ages. They each made affidavit 
that they had settled upon the particular lands for which each ap- 


ae plied, above described. The Commisisoner of the General Land 


Office referred the applications to the Commissioner of Indian Affairs, 
_ who reported, December 2, 1912, that these applicants have no rights 
as members of the Menominee Tribe of Indians. By that the De- 
partment infers that the Commissioner of Indian Affairs intended 
to say that these applicants are not recognized on the roll of the © 
‘Menominee Tribe as members thereof. The Commisisoner of the 
General Land Office therefore rejected the applications. | 

The appeal is prepared by August A. Breuninger on behalf of him- 
self and all of the others, but no objection will be taken to lack of. 
regularity in such an instrument prepared by persons of Indian blood 
seeking rights under the laws of the United States. The applicant, | 
speaking apparently for himself alone, but presumably for all the | 
others, states that their names or those of their immediate ancestors — 
are borne upon the Menominee half-breed roll made in the year 1849 © 
and prior to which time they were recognized members of the Meno- 
minee Tribe and participated in the payment in 1849 made to half- — 
breeds at Fort Howard, Wisconsin, under the treaty of that year. 
Based on this fact, he asserts that they are still as much members of 
the Menominee Tribe of Indians as they ever were and have never 
lost their right. He deems it necessary that allotments should be 
made to them in order that they may acquire the status of citizens of 
the United States under the act of 1887, supra. Otherwise, they re- — 
spectively will be “a man without a country,” and desire to be re- 
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lieved. from this:anomalous condition. Section 4, act of — 
1887, supra, provides : a | | | 


. ‘That where any Indian. not residing upon. a. seseedation: or for whose tribe 
no reservation has been provided by treaty, act of Congress, or executive order, 


shall make settlement upoh any surveyed or unsurveyed lands of the United 


States not otherwise appropriated, he or she shall be entitled, upon application 
tothe local land-office for the district.in which the lands are located, to have 
-,the same allotted to him or her, and. to his or her children, in quantities and | 
manner as provided in this act for. Indians residing upon reservations. 


To be entitled to an allotment under this section the applicant 
must show himself to be a member of an Indian tribe, that is to Say; 
a member of one of. those tribal organizations or “ Indian nations.” 
Such an Indian only is entitled to allotment under the 4th section. 
. This is implied by the. words that any Indian, for whose tribe no. 
reservation has been. provided, may take an allotment. The neces- 
sary implication 1s that he must be a recognized member of the tribe 
to claim an allotment under the 4th section. Instructions of May 3, 
1907, 35 L. D., 549. The privilege of taking an allotment is offered 
tribal Tadiana to induce them to abandon the tribal relation and. 
separate themselves from the tribe. | 
Not every Indian within the United States is a ‘member of an 
“Indian nation” or tribe. There are. many thousands of Indian 
descent living among. the people of the United States who have 
wholly lost or abandoned their tribal relation and are no longer 
recognized by the Indian nation as a member of it. The Indian 
tribes are recognized as independent nations entitled to. govern them- 
selves and regulate their domestic affairs in their own way not incon- | 
_ sistent with the laws of Congress, that is to say, they are, in a measure, 
nations within a nation and subordinate to the supreme government 
of the United States. There are many Indians in the United: States 
who are not members of an Indian tribe and many descendants of _ 
Indians in more or less remote degrees who are recognized as citi- 
zens of the United States with all rights of other citizens fully white, — 
“native born. The act of February 8, 1887, supra, made all such > 
Indians citizens of the United States, providing in section 6: 
~ And every Indian. born. within the territorial limits of the United States to 
whom allotments shall have been made: under the provisions of this act, or. 
under any law or treaty, and. every. Indian born within the territorial limits 
of. the United States who has voluntarily taken up, within. said limits, his — 
- residence separate and apart from any tribe of Indians therein, and has: adopted | 
the habits of civilized life, is hereby declared to be a citizen of the United 
States, and is entitled to all the rights, privileges, and immunities of such 
_ citizens, whether said Indian has been or not, by birth or otherwise, a member 
of any tribe of Indians within the territorial limits of the United States without 


in any: Manner impairing’ or otherwise affecting the right of any such Indian to. 
tribal or other peEGEESty ' | 
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This section qeovides an two classes: first, every errr bor 
_ within the territorial limits of the United States to whom allotments — 
, shall have been made under the provisions of this act or any law or 
treaty; and a second class, every Indian born within the territorial 
limits of the United States who has voluntarily taken up within said 
limits his residence separate and apart from any tribe therein and 
has adopted the habits of civilized life is hereby declared to be a. 
- citizen of the United States and is entitled to all the rights, privi- 

leges and immunities of such citizens whether said Indian has been — 


or not, by birth or otherwise, a member of any tribe of Indians. It | 


follows that if. Breuninger and those for whom he acts are, as he 
claims, descendants of members of the Menominee Tribe, whether 
ever recognized as members of it or not, and are now living apart | 

- from the Indians and have adopted habits of ¢ivilized life, they are 

not men without a country, but are Americans having all the rights 
of any white citizens of the United States. (Instructions of June - 
2, 1908, 87 L. D., 219.) Not being members of a tribe strictly speak- 
Ing, if they settled upon public lands they are in the same situation 
and goverened by the same rules, practice and- decisions applicable 
to white settlers on public lands. (Lacey v. Grondorf, 38 L. D., 


558). They are required themselves, or, if minors, by their parents, 


to settle on the lands they claim and ake their home there. ie a. 
thia, Martha Sweeny, 40 L. D.,148.) 

It appears from the statement in the appeal that the tribal Sone of 
these applicants is of somewhat dubious character. They, or some of 
them, have at different times claimed rights at the Haskell Indian 
School, the Mount Pleasant Indian School and at other places, as 


Menominee: Cherokee and Ottawa Indians. They are of mixed blood ~ 


and probably have lost all right to tribal membership with any tribe, 
but be that as it may, they are entitled as citizens of the United 
States, if born within the United States and descendants of Indian 
blood, to full rights of citizens under the act of February 8, 1887, 
supra, if they make settlements and take public lands, so that they are 
by no means without a country. ° 

The brief contends that, as clagnaate annestoes were at one time — 
~ members of the tribe, they inal an interest in tribal property and chal- 

- lenges an answer as to the manner in which it was lost. | : 
The answer to this, in words of Chief Justice Nott of the Cou 
of Claims, i in Journeycake ». Cherokee Nation, 28 Csax of Claims, 

281, 302, 1s: 3 


Communal property is an estate wnieh is “etthee national nor ‘individual: 
that is to say, where the fee is vested neither in a person, or number of per-. 
sons in their own right, nor in a ‘body corporate or politic, Ae 

The distinctive characteristic of. communal property is that every fsuiber 
of the community is an owner of it as such. He does not take as heir, or pur-— 

chaser, or grantee; if he dies his gut of property does not descend ; if he, 
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: removes from. the community it expires; if he wishes to. dispose of it he has 
nothing’ which. he can convey; and yet he has a right. of property in the land 
as perfect as that of any other person; and his children after him will enjoy. all 

| that he enjoyed, not as heirs but as communal owners. 


In ‘other words, they lost it by ceasing to be members of ne Me- . 
nominee Tribe. The treaty of October 18, 1848, anticipated. a 

removal of the Menominee Indians from. Wisconsin to the western 
territories. Some of the Indians determined. not to remove and some 
persons of mixed blood to remain in Wisconsin and-sever their con- - 
nection. with the tribe. To the mixed bloods who intended to remain 
the fourth article of the treaty provided: | 


To such persons of mixed blood, and in such proportion to each, as the chiefs 


- in council, and a commissioner to be appointed by the President, shall designate 


and determine, and.as soon after the appropriation thereof as may be found 
practicable and expedient, forty thousand dollars. 

| The ancestors of these claimants were on the roll of aise bloods 
who participated in this payment.. That identified them, not as 
members of the Menominee Tribe, but as persons who were severing 
their connection with the tribe and to whom the tribe wished. this - 
payment tobe made. It was by this separation or severance, from the 
body of the tribe that mney. lost their rights 1 in tribal aioe The © 


- decision i 1s affirmed. 


———s 
¥ 


GRACE COX ET AL. — 
Done September 26, 1913. | 


one OeE fiends Aes OF JUNE 25, 1910, \ 


The act of June 25, 1910, confers upon the Secr etary of the Interior exclusive 
/ ‘jurisdiction to ascertain and deter mine who are lawful heirs to Indian trust ; 

estates, and he is not: bound by decisions or decrees of any eourt in in- | 
% heritance proceedings affecting Indian trust lands. . 


Deparment. OF THE. Lyrerror, | 
~ Orrice or Inpran Arrarrs, 
Washington, September 19, 1913. 
My Deka Mr. JONES: 

In compliance with your ce of June 21, 1918, that I let you 
know what I think about the Grace Cox inheritance case, I wish to _ 
say that I have heard arguments for and against the motion and 
have gone quite thoroughly into the matter myself. _ | 

The letter of the Indian Office of March 1, 1918, sets out : the law 
points. involved, which were in essence as follows: 


That the act: of June 25, 1910 (36 Stat. 855), eontereed: upon the Secretiey bee 


of. the Interior indisputable and exclusive aeons to .ascertain the jawtiul 
heirs to Indian trust estates. a oe | 
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That this carries with it the power to inquire into personal status of dece-. 
| dents and claimants and into any court proceedings, or acts preliminary to pro- 
ceedings, intended to affect the title or descent of the Jands or other restricted 
‘property. 

That no decree of any court is binding upon the Secretary with respect to 
these estates, although. such decrees and court records may be used as evidence. 

That the Secretary is not only empowered to inguire into all phases of a. 
proceeding affecting the domestic status of decedent and claimants, but that in 
his office of guardian of Indian interests it is his duty to so inquire. © 
hat where the primary incidents of an adoption were in operation during 

the lives of the adopter and the adopted—that is, where the relatipns of parent 
andl child had actually been entered upon and.equities accrued—a liberal con-— 
struction of the adoption statutes should be had. | 


As to facts and law the conclusions were, in ore 


That Grace Cox” was ineurably ill at the time of ‘the alleged adoption. 

That her deathbed statements, as related by Mrs. Merrick, whose testimony 
was undisputed, are sufficient indication of her ignorance of any proceeytNee 
or acts on her part with reference to her land. ; 

That she was not competent, physically, mentally or intellectually, to initiate — 
adoption proceedings. : 

That the parties were not in - court, as recited in the decree. 

That jurisdictional defects appear in the court record, and that pea were 
of such character as to be fatal to a legal adoption. 

That the record contained evidences of imposition. and fraud and that Ge 
alleged status of Jennie Woodhull Cox was therefore not worthy of recognition. 

That Grace Cox died unmarr ied and without issue, her nearest surviving kin 
being her nephew, Thomas P. Webster and her half-sister, Emily Walker, who 
became her sole heirs, entitled to equal shares in Grace Cox’s estate. 


_ Department decision of May 8, 1918, rejecting Office conclusions, 
proceeds on the theory that the Secretary of the Interior has judicial 
authority only to “ascertain” the heirs to an Indian trust estate, 
accepting without inquiry the status of decedents or claimants as’ 
- already determined in the local courts and applying the descent laws 
-of the State to such status. This doctrine with the ee a find- 
ings appears on page 3 of the decision, as follows: a 


In- passing upon the validity of an adoption for the purpose of setenae a 
proper determination of the heirs of an allottee, the PEpETEent is bound by 
. the statutes and decisions of the State as to adoption. 

The record in this case shows that the oneness was consummated in a court 
_ of competent jurisdiction: | | 

The Supreme Court of Nebraska in the case of Ferguson v. Herr (64:2 Ne- | 
. braska, 663; 94 N.' W., 542) states specifically that ‘adoption statutes “ being 

peculiarly nenenetal and altruistic” are not to be strictly construed, and that 


acts of adoption consummated under them are to be upheld “if it be found that ces 


, there was substantial compliance with the statute.” | 
That there was substantial compliance in the adoption peecemaeen in question. 
That the Department is therefore unable to go behind the adoption decree sp 
the purpose of looking into the merits of the case. 
. That the status of Jennie Woodhull Cox as the adovtes daughter of Grace 
Cox must be pecpenizes by the Department. 
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The attorneys in ne case made oral argument at a hearing es 
me and each had reasonable opportunity to present his views.. We 
finally reduced the i issues to one of law and one of fact—namely : 
| Whether or not the Secretary’ S judicial functions extend to an. examination 


of ali acts and conditions leading toa decree; or—to Dut it in the form used 
‘in the decision— 


Whether he has power te g0 benind a court decr ee to look into the merits of 


the case— 

Whether, having such power, the facts justity recognition of the status” con- 
. Terred on Jennie Woodhull by the decree. 7 : ; 
Section 6 of the act of August 7, 1882 (22 Stat., 341, 342), under 
~ which the Omaha patents were issued, provides in pa = 

That the laws of descent and partition in for ce in the said State (Nebr aska) — 
shall apply thereto after patents therefor have been executed and delivered. 

: The Secretary, i in his determination of heirs to Indian estates, must, 
therefore: apply the laws of descent to the facts disclosed by the evi- 
dence. In the case of Fosburg v. Rogers She Mo. a tee)» the. Court 7 
said that the statutes of descent— —— oo 
must be understood as mer ely laying dow general rules of inheritance, and not . 
as completely and accurately defining how the status is to be created which 
gives the capacity to inherit. It does not undertake to prescribe who shall 
be considered a child or a widow or a husband or what is necessary to con- 
stitute the legal relation of husband aud wife or of parent and child. The 
inheritable. right of an adopted child does not conflict with the statute of 
' descents. The statute touching adoption points out who are to be considered 
“children ” within the meaning of the statute of descents. 

It. will be geen therefore that the law of descent is general in its 
terms and merely provides for a class of persons, such as brother and 
sister or husband and wife. The act of June 25, 1910 (86 Stat., 
855), gives the Secretary of the Interior the exclusive right to de-_ 
cide (as will be more fully shown hereafter), from the evidence ad-. 
duced by his personal representative in the field, what da 
are to fill the status of “brother” or “sister,” or “child” 
“kindred.” In the Grace Cox case we have one person aes as 
a “child” of the decedent, and two other. persons denying that claim 
a contending that they are the decedent’s heirs as half-sister and — 
nephew or the “ next of kin.” The adoption decree, the briefs of the 
attorneys, the proof of the relationship of the half. sister and the | 
nephew, to the decedent, were all submitted in the form of. ew- 
dence by the special examiner, together with his conclusions. for 
the conclusion of the Office, and the final decision of the Secretary. 
‘It should be borne in mind thatthe departmental procedure, pre- 
scribed under the act of June 25, 1910, swpra and promulgated Octo- 
ber 12, 1910, and the duties of the Secretary as judge of the special 
tribunal created by the act, are not analogous to those of any court, — 
State or Federal. The Secretary is, as it were, counsel for both 
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plaintiff and defendant as swell aS aude upon the bench. He Aves 
not wait for a case to be brought before him, but on the contrary, 
institutes the necessary proceedings through his representatives in 
the field, collects the necessary evidence which may be in the form 
of decrees of the State courts, ew parte or interrogatory affidavits, etc., 
and renders his decision on. legal and equitable grounds. The act 
defining the scope of his duties specifically provides that his decisions 
_ shall be under “ such rules and regulations as he may prescribe.” Tt 
is evident, therefore, that the Secretary is not “bound” by the 
decisions or decrees of. any court in inheritance matters affect-_ 
ing Indian trust lands, and that it rests entirely in his discretion, 
- from the evidence submitted, as to the determination of Indian heirs. - 


In this connection attention is invited to the wnéform decisions of 


the Federal Courts as to the power and authority of the Secretary of 
the Interior under the act ‘of June 25, 1910. zee act peas in 
part as follows: . 


- That when ¢ any Indian to agin an alloiene of land has been ade: or may 
hereafter be made, dies before the expiration of the trust period and before the 
issuance of a fee simple patent without. having made a will disposing of said | 
allotment as hereinafter provided, the Secretary of the Interior, upon notice 
and bearing, under such rules as he may prescribe, shall ascertain the legal 
heirs of such decedent, and his decision thereon’ shall be final and conclusive. 


_ In the case of Bond ». U.S. (181 Fed., 613), decided September 

12, 1910, the above law was, for the first time, construed ‘by the 
United: States Circuit Court for the District of. Oregon. This suit 
was brought in 1907 by an Indian, Frank Bond, for a decree ad- 
judging him to be the sole heir of one Calapooya Jack, an Indian 
to whom‘an allotment of land was made in the Grande Ronde Reser- 
vation in 1891, under the allotment act of February 8, 1887. Among 
other things the court said: 


By this act’ (the act of 1887) the United States retained title to and entre 
over the allotted lands duri ing the trust period, without any right in the allottee 
_ to do more than occupy and cultivate them under a paper or writing, showing 

that at a particular time in the future, unless it is extended by the President, — 
he would be entitled to a regular patent conveying the fee. The property did 

not cease, by the allotment, to be the property of the United States nor subject | 
to its control, nor did the allottee cease to be a ward of the Government. The 
title still remained in the Government and the allottee remained in a condition 
of. pupilage and dependency. ‘The determination of all disputes concerning: the 
allotment, its occupancy and possession and the general control of the Indian 

remained with the Secretary of the Interior... .. 
- The title to the land and the consequent control thereof being in the United 
States, it was subsequently held in the Smith case, 194 U. S., 401, and the’ 
Kalyton case, 204 U. S., 458, that the sole authority for settling all contro- - 
versies, necessarily including the determination of the title and incidently the 
right to the possession of the Indian allotments while the same were held in 
trust by the United States, resided in the secretary of the Interior and were 
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not cognizable by any court, either State or Federal, except as such. a ulnorty 
has been expressly conferred by act of Congress... .. 

If, however, Congress intended by the act of 1901 to confer upon the courts — 
jurisdiction to determine questions of heirship and descent as it may affect 
allotted lands during. the trust period, it was a jurisdiction which it could take 
away at any time. This it did by making the Secretary of the Interior a 
Special tribunal to determine such -questions and declaring that his decision 
shall be “final and conclusive,” thus making the jurisdiction conferred upon 
him exclusive, and to that extent operated as a repeal, by implication, of .the act 
of 1901, conferring jurisdiction on the courts. U. S. v. Tynen, 11 Wall., 88. 
Eekloff v. D. C., 185 U. S., 240. And ag there is no saving clause, the authority 
of the court immediately ceased over pending cases. In my judgment, there- 
fore, the court has no jurisdiction of this suit but the question. sought | to. be. 
litigated must be determined by the Secretar y of the Interior. | 


On January 12, 1911, the act received its second construction by 
the United States Circuit Court in the case of Pel-Ata-Yakot v. 
United States (188 Fed., 387). The court said in part: | 


The provision is comprehensive, and clearly evinces the intention of Congress 
to confer exclusive jurisdiction to decide such controversies upon the Secretary 
of the Interior. That being true, it must be held that by implication .the exist- 
ing act (of 1891) conferring jurisdiction upon the courts was repealed. United 
States v, Tynen, 11 Wall. 88, 20: L. Ed., 153. The repeal thus effected being 
without any reservation as to pending cases, the present case, although com- - 
-menced prior to the passage of the repealing act, must fall with the act upon. 
which it rested. Railroad. Co. v. Grant, 98 U. S., 898, 25 L. Ed., 231. Pre 
cisely the same question was involved in Bond v. United States (C. C.) 181 
‘Fed., 618, and with the conclusion there reached I am in accord. | 

The demurrer will be sustained, and the bill dismissed for want of juris- — 
diction. 


The next case to epactnis the act was that of Parr . Goltes (197 | 
Fed., 302), in the Circuit Court of peels Ninth Circuit, J ah 15, 
“1912. The court said: 7 


Indians (Par. 18). test ee enn te In a . suit to - 
determine heirship to an unpatented Indian allotment of the Umatilla Reserva- 
tion, the court decided that the equitable title to the land was in the Indian’s 
widow. Eleven days after an appeal taken Act Con. June 25, 1910, c. 481, 36 
Stat., 855, was passed, providing that when an Indian allottee:-dies before — 
_ expiration of the trust. period atid before the issuance of a patent, without a 
will disposing of the allotment, the Secretary of the Interior on notice and 
hearing, shall ascertain the legal heirs of such decedent, and his decision shall 
_be conclusive. Held, that such act deprived the Circuit Court of Appeals of 
- jurisdiction to entertain an appeal from a decree sued out after the statute went 
into effect, since it deprived the court of saad to enforce any judgment. 
it might render on such appeal. | | 

* , SS as 8 rr ee 

The question arises, What is the effect of that statute upon the appeal in 
this case? The contention is made that it has no application to a ease which. 
was begun before the date of the statute. But we do not think so. There is in ~ 
the statute no clause reserving Jurisdiction as to pending cases, and the mean- 
ing of the: statute is clear that exclusive Jurisdiction is. ceven to the Secretary 
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of the Interior of all cases where an Indian, to whom’ allotment of land has 
- been made or might thereafter be made dies or had died intestate before the 
expiration of the trust period and before the issuance of the fee- simple patent. 
That construction being given, the statute deprived the Circuit Court of juris- 
. diction to entertain an action such as is here under consideration, and thereby, 
as a necessary incident, it took away the jurisdiction of this court to entertain 
_ an appeal from the decree of the Circuit Court sued out after the statute went | 

into effect, and this for the reason that the act deprives this court of the power 
to enforce any judgment it may render on appeal. 

Under date of May. 8, 1918, the Attorney General aise the 

Department that, in the Tadian heirship case of Harris: v. U. S., 
- United States District Court, Western District of Oklahoma, the 
court held that the act of February 14, 1918 (which extended the 
provisions of the act of June 25, 1910, supra, to Oklahoma), divested 
it of any ne it may have fad to determine the question 
involved. 

Tt will be seen, therefore, that. the ant re. June 25, 1910, with its 
declaration that the Secretary’ s findings shall be final and conclusive, 
assures to him a judicial capacity and powers, more extensive and 
complete, perhaps, than those exércised by courts having original 
or appellate jurisdiction. Even without this specific declaration by 
Congress and the uniform decisions indicated, the Secretary had 
power to look into all features of a matter coming before him for 

adjudication. McKay v. Kalyton (204 U. S., 458), U. S. v. Wright 

~ (11 Wall., 648), and other decisions, are declarative of the judicial 
powers of an executive officer. On August 95, 1911, in Little Bill v. | 
Swanson (ie Pac. Rep., 481), the Supreme Court of Washington— — 
_ Held, in an action between an Indian claiming as heir of the original pat- 
entee to recover the Jand from the commissioner’s. grantees, that, irrespective 
of the adjudication of the probate court, the questions as to heirship and own- 
ership were res judicata, since the decisions of the different departments of the | 
United. States Government on questions of fact within the scope of their au- 
thority are conclusive except on appeal within the departments. 

With reference to a liberal construction of statutes of adoption 
in order to effect their beneficent and altruistic objects, and the case 
of Ferguson v. Herr (64 Nebraska, 663; 94 N. W., 642), cited in 
the decision, there does not seem to me to be sufficient similarity of 
facts or issues to give that case a controlling influence here. On 
looking into Ferguson v. Herr, I find that the Fergusons received 
from the: poor-master a dectitats child, but failed to set out in their 
petition to adopt that they wished to confer upon it: the rights of 
heirshép. The statute itself did not make inheritance an incident of _ 
the adoption but provided for a decree “in accordance with the 
terms and conditions of said consent and petition.” The decree con- 
ferred upon the child rights of heirship. Apparently the child — 
enjoyed for years the benefits of a good home and his status as 
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adopted child of the Fergusons was not questioned during the life. 
of his foster parents. The main issue in the case was thus briefly | 
stated by Commissioner Kilpatrick who delivered the opinion: 


The pivotal point, therefore, is, did the probate courts have jurisdiction to 
decree that the adopted child should DOESCRS the on of a. ehild born in ~ 
-lawful wedlock ? 


. Dwelling on the primary objects of an adoption the Commissioner 
said: | 


| iaopian setae are peculiarly beneficent and altruistic. Their purpose 
is wholly humane. By reason of their enactment much misery, otherwise. 
inevitable, has been prevented ; and the happiness of a most permanent and 
lofty character thereby engendered is practically incalculable. Childless par- 
ents have been provided with objects on which to bestow their affections, 
and orphans have been Snugly entrenched in homes of comfort, and even 
luxury, brought thereby under the most valuable of influences, and perchance, 
saved from swelling the ranks of the vicious and criminal. . As has been 
aptly stated: “In cases of this kind it is not the duty of the court to bring | 
the judicial microscope to bear upon the case, in-order that every slight defect 
might be enlarged and magnified so that a reason might be found for declaring 
invalid an act consummated years before ; but rather to approach the case . 
_ with an inclination to uphold such acts, if it is found that there was a sub- 
stantial compliance with the statute.” 

. It is certainly to be assumed that the Fergusons Imew that this decree had — 
been entered, and knew what it provided. Throughout their lives they appear 


to have been perfectly satisfied therewith. This argues strongly in favor of — 


the conclusion that the probate judge cor ined retlected their own intentions 
in the decree, | 

_ An adoption by « a citizen Indian can oie affected, of course, only 
through the exercise of his personal right to go into the State court: 
for the purpose, and any claim of this kind to heirship rights in 
restricted Indian lands must rest on the personal status thus be- 
stowed. Ex-officio the Secretary is guardian of all Indian interests. 
Only on his recognition of the status of “child” created by adop-. 
tion proceedings can an adopted child take restricted Indian 
property. If it be said that the responsibility declared in the sev- 
eral allotment acts is simply a trusteeship over the lands, and. not 
over the individual Indian, inasmuch as he becomes a citizen of 
the State and subject to its civil and criminal laws as soon as the 
trust. patent issues in his name, the answer is that the courts have 
repeatedly held that a personal relation did continue which. they 
- define as that of guardian and ward. U.S. v. Rickert (188 U. &., 

432); U.S. v. Celestine (215 U. S., 278). It is only through the 
| Secretary’ S wise supervision over the lands and. investigation into 
needs and acts of his ward that each individual allotment may be- 
come of practical “use and benefit ” to its owner. For this reason, 
if he find after due inquiry into the law and the facts that an alleged _ 
adoption: was in accordance with law and meritorious; that the 
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adoptive parent and adopted child each vealed spanecapls benefit 
therefrom, or that equities arose through the adoptor’s act: which 
could not otherwise be satisfied, he is justified in overlooking minor 
and innocent irregularities in procedure and, if necessary, to invoke ~ 
principles ‘of morality and ethics in order to further a humane and 
beneficent purpose. (Choctaw Nation v. United States, 199 U. S.,. 
1, 28.) In such cases only can ‘substantial compliance become of 
pivotal importance. There is another feature of the decision in 
‘Ferguson v. Herr to which I desire to call attention. The probate | 
decree in the adoption matter under consideration shows a juris- 
dictional défect on the face of it, in that the required number of 
days had not elapsed before the rendition, of the decree. The Su- 
-preme Court of Nebraska in the case just alluded to, also passed _ 
upon the identical point of proper notice under the statute, saying: 

We doubt whether a court would, after many years had elapsed, during 
which alt parties appeared to have been content with the event of the procced- 
ings, hear the objection that the notice required bad not been published in exact 
compliance with the statute. : 

Decided on rehearing April. 9, .1903, reversing’ the ‘court’s own 
decree of 1902, in which the District Court’s decision was affirmed. 
(The inderscorine | is supplied.) 

The inference here is plain that. if no UNNECESSAYY time had elapsed 
after the rendition of the decree, and two of the vitally interested 
parties had opposed t continually from the time it issued, the court 
would have required strict compliance with the statute. In the Grace 
Cox adoption case prompt steps were taken to annul the decree and 
extreme dissatisfaction felt by the blood-related heirs as to a stranger 
taking the whole of an inheritance valued at approximately $20,000 — 
by the creation of an artificial status. In this connection special — 
attention is invited to the case > of Omaha Water Co. v. Schamel (147 
‘Fed., 502). 

i the case of Pucker v. Fisk (164 Mass. , 54), decided in 1891, the 
court said: 


But for the steed adoption, ffie atiaouers, ae were next of kin to Eliza, 

would have been her heirs at law. If the adoption proceedings should turn out 
. for any reason to be ‘invalid, they will be entitled to her estate as ber heirs 
at. law. They have, therefore, a direct pecuniary interest in the matter, like 
disinherited heirs in proceedings concerning their ancestor’s will or heirs whose 
ancestor was fraudulently induced to make a conveyance of real estate: No law 
required that any notice should be given to them before the decree of adoption 
was passed, ‘They were not parties to the proceeding, had no opportunity to 

be heard, ... and are not concluded by the decree. 


The circumstances here indicated are. very similar to the adoption 
matter now under consideration. The court also said : 


While the primary result of adoption is, like marriage, to create a different . 
relationship and status as to the parties immediately concerned from that which 
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, existed between them before, it may also indirectly affect, then or afterwards, 
- the rights and interests of others; and in principle there would seem to be just 
as much reason that parties interested should be allowed to contest the validity 
of a decree of adoption, as that. they should be allowed to contest the validity 
of a divorce and subsequent marriage by one of the divorced parties— 

and it was decided that the case should stand for. hearing on ‘the 
evidence. 

The last. adoption case , heard 3 in the Supreme Court of Nebraska - 
was that of Tiffany v. Wright (79 Nebraska, page 10), May 10, 1907. 
‘It is adverted to here merely to show the attitude of the court where 
fraudulent acts were performed under color of law. The case was 
heard in the District Court on an appeal from. a proceeding: of adop- 
tion, instituted in the County Court of Keya. Paha County, Nebraska, 
in which Tiffany and his wife were declared. and adjudged to have 
legally adopted an infant child, named Minnie Wright. The appeal 
from the order was prosecuted by the father of the child, Franklin. 
P. Wright, under the provisions of section 801d of the Code, and - 
ona hearing of the cause in the District Court, the appeal was dis- — 
missed and the judgment of the County Court affirmed. To reverse 
this judgment Mr. Wright appealed to the Supreme Court and judg- 
ment in his favor was rendered. In concluding the court said: 

We are strongly impressed with the view thatthe pretended adoption -pro- 
ceedings were but a collusion and fraudulent attempt on the part of the Tiffanys 
to deprive the appellant of the natural guardianship of his child without just — 
cause. The specious pretense of legal guardianship of the child, under which 
the appellee, Mrs. Tiffany, assumed to consent to the adoption gives the entire 
proceedings an appearance too clearly resembling an attempted kidnapping 
under cloak of the law to find favor in this court. | | 

The conclusion is forced upon me by the evidence that the court 
proceedings were irregular and that the adoption idea did not origi- 
nate with Grace Cox; that she did not initiate the court proceedings 
with any understanding of their import; that she was without advice 
from any other source than those who were to profit by the adoption _ 
directly or indirectly ; that she was not capable or fitted in any way. 
to assume a mother’s responsibility toward any child. Moreover, her 
affliction made it undesirable to bring a child in close contact with 
her. Jennie Woodhull had a good home. She needed no other, and 
‘Grace Cox had none to offer. The parents in fact never relinquished 
their control over her. None of the beneficent incidents of an adop- 


tion were realized during the life of Grace Cox, and there are good — . 


reasons for believing that they could never have been realized. 
There was, therefore, no consideration of justice, expediency, or 
equity to be served by the adoption, or by recognition now of. the 
relations declared in the decree. | 

Grace Cox’s estate could easily bear the expense of her care s and | 
- maintenance during her illness. If no bill therefor was submitted 
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and settled during the administration of her estate in 1905 an item- 
ized: account covering all legitimate charges for sustenance and 
nursing should now be submitted. Claims for reasonable expendi- 
tures of this nature receive favorable consideration in this Office and 
are paid out of rentals or other funds Pong to the credit of oe 
estate. 

I have gone into this matter at some length because cies is vital 
principle in the administration of Indian estates involved, and title © 
to an estate valued at approximately.$20,000 depends upon the con- 
clusion to be reached. My review of the case reveals to me the need - 
for just such authorization as Congress has given in the act of June. 


25, 1910, and for a liberal construction of his powers under that act — 


in Ce that our adjudications, while conforming to legal principles 
and decisions, may not be void of equity or give effect to fraudulent 
or pernicious purposes. 

- Grace Cox was possessed at her death of her own 1 allotment and a 
one-third interest in the allotments of her father, Luther Cox; her 
brother, Ou-ba-ne Cox; and her brother, Walter Cox, the last narhied a 
being subject to a life interest. in the allottee’s wife, Maggie Cox 


“. (now Dick). She died unmarried and without issue, survived by her 


nephew, Thomas P. Webster, and her half-sister, Emily Walker; her 


- nearest. kin who, in my opinion, should be held to be her sole heirs 


under the laws of descent of Nebraska, entitled to share equally in all 
-. her property, real and personal; and as such heirs entitled also to all 
rentals or other moneys accrued therefrom; all-as contained in the 
recommendation in Indian Office letter of March 1, 1918. 

The decision of the Department of May 8, 1918, as it appears to 
me, rests entirely on untenable grounds. It is at variance with long- 
established principles of the Secretary’ s authority in Indian matters, 
and in addition to effectuating,-in this instance, a questionable trans- 
action, would, if sustained, materially limit the Secretary’s powers | 
under the act of June 25, 1910, and interfere with a. consistent and 
strictly upright pean of Indian estates. I therefore rec- | 

ommend that it be vacated; that the doctrine of complete jurisdic- 
tion in the Secretary herein indicated, be adhered to; that the alleged 
status of adoptive parent and adopted child, as between Grace Cox — 
-and Jennie Woodhull, be not recognized; and that the sole heirs to 
the restricted estates of Grace Cox, Luther Cox, Ou-ba-ne Cox, and 
- Walter Cox and their resperuve shares in each estate be declared as 


follows: 


LUTHER Cox: | . 
Thonias:.P.- Webster, grandson <2 20s. oon hae ee eee: Ge 


Emily Walker, daughter__-_------_---22-------_____-_- wewenet See her 4 
OU-BA-NE Cox: | a ee ; | 
_Thomas P. Webster, grandson of father2_..____ btpueesite Sikes om hoe a 4 


- Emily Walker, daughter of father-_._-_-._------.--------------_-.-. } 


‘DECISIONS RELATING TO THE PUBLIC LANDS. 508 


WALTER Cox: 


Thomas P; Webster, grandson of father._..______.__ 3 
Emily Walker, daughter of father subject to an. ao for life in Maggie =. 

| Cox (now Dick), surviving wife.-----:--_-_-2_ Peete eek eee ee ne 4S 

GRACE Cox: | a | - 
Thomas P. Webster, SS PNW erste cesar tins gs Slee ae eee Tees Deis eis 7 

- Emily Walker, half-sister__—_- gieecsea aR ene Sen el ae Ree eee ona ee 


Very truly yours; | Me 
Caro Sruis, Commissioner. 
Hon. ‘A. A. J ONES, | | | — 
Furst Assistant Secretary, | 

| | Depariment of the Interior. 


ee 


' DEPARTMENT OF THE INTERIOR, 
| September 26, 1913. 

The en of the Department of May 8, 1913, in the inheritance 
cases of Grace Cox, Luther Cox, Ou-ba-ne Cox, and Walter Cox, 
deceased Omaha, Indians, of Nebraska, is hereby vacated. 

The recommendations of the Commissioner of Indian Affairs of 
September 19, 1918, are hereby approved; and I find that the sole 
heirs to each erate and their respective shares therein under: the 
laws of descent of Nebraska, are as follows: : 


LUTHER Cox: | | 
Thomas P. Webster, grandson Se ewe eee eden re te oor te ieee tk), “4s 


Emily Walker, daughter -—————-—————-- Biot Set telly cei ay A i. Oy 
OU-BA-NE Cox: fe 
Thomas P. Webster, grandson of father____..-._ 4 
Emily Walker, nee of father—_____-________. ptecita hein Sosa. at 
WALTER Cox: _ 7 Be 4 a a 
Thomas P. Webster, bend oe of a oe aE EP ee SER 4 
Emily ‘Walker; daughter of father, subject to an. estate for life in 
Maggie Cox snow Dick), surviving WH Oop ie ee ee ee 4 
Grace Cox: | — oe 
Thomas P, Webster, nephew een rer Seed! ETE ns Tee Oa Nae 4 
Emily Walker, half-sister_.._-- pone nen na tee seunactacils 4 
| A. A. aoc 


First Assistant Secretary. 


- BELLE H. FEREE. 


"Decided September 27, 1913. 


CANCELLATION OF ENTEY-~MAY NOT BE Question ED. RY aisanaun: 


Only the entryman himself, or some one claiming under him, may - complain 
of the action of the land department in cancelling an entry, and a peeraneee -_ 
will not be heard to question it. : 


S ONES, First Assistant Secretary: 
Belle H. Feree appealed from decision of the Comihissionar of the 


- _ General Land Office of November 6, 1912, rejecting her application” 
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- for ee land cnay for lots 1, 9, 8 and 4, Sec. 2, T. 16 S RwE,, 


Roswell, New Mexico. 

April 20, 1912, Feree filed application which the local offic rejected 
for conflict with homestead entry of Joseph G. Ottjes made October 
19, 1911, then of record in the local office. The Commissioner affirmed 
| that aetion: The appeal contends that Ottjes’s entry was improperly 

allowed.and states the facts to be that February 17, 1909, one Homer 
B. Frasier made desert-land entry for these tracts, which he assigned 
April 28, 1910, to one Hurst who in turn assigned it September 14, 
1910, to one Hughes, both of which assignments were filed in ‘the 
Teal land office July 8, 1911. It is alleged in the appeal that no 
notice was given to Hughes, the last assignee, of proceedings insti- 
tuted against same, and that such desert- land. entry was therefore 
inadvertently canceled on September 19, 1911. From these facts 
 Feree’s appeal argues that her eoplicaGon should have been allowed 
because Ottjes’s ‘entry was improperly allowed at a time when. the . 
_ former entry should be regarded as in force. | Z 
_ The appeal cites many cases in the earlier land jeciaions ihe tat : 
_ being that of Castello v. Bonnie (28 L. D., 162), to the general effect 

that a cancellation made on report of a special agent without oppor-— 

_ tunity of the entryman to be heard is void. 
Admit such to be the fact without explanation or reservation, then 
’ Feree’s application was properly rejected because Frasier’s desert- 
land entry, later assigned to Hughes, must be regarded as still in 
force, and as though never canceled. This would necessitate:affirm- 
ance of the action in rejecting Feree’s application. The beer 
carried to its legitimate result refutes itself. 

Tt will be seen, however, by referring ‘to the cases cited; that ine 7 
cuage of this kind has never been used by the Department except 
upon an application by the entryman himself or his assignee seeking 
reinstatement on an entry improperly canceled. 7 

The cancellation of an entry is not a void act. It leaves the record 
title unencumbered in the local office subject to entry by the first legal 
applicant. No one can question it except the one wronged whose 
prior entry was canceled without proper notice or hearing. It is not 
for a stranger to the former entry to become champion of such former 
| entry in which he has no interest. If errors have intervened and an 
entry has been erroneously canceled, no one can question that can- 
cellation but the aggrieved ‘party. The question of error or not is 
one between the former entryman and the Government. As against 
all the world but him the cancellation said to have been inadvertent 
was good and as against all but Hughes, Ottjes’s entry is good. 
Feree has no reason to complain of it and can take no advantage of 
any errors’ that may have supervened. The decision appealed from 


is affirmed. 
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FRANK RIDER. 


Decided October 14, 1913. 


CoaL Dacrauewee RO ee | ee LAND. 


The coal land laws authorize filings and entries thereunder only upon sur- 
veyed lands; and & coal declaratory statement for a tract of Mnsutveyed - 
land described by metes and bounds. must. be rej ISeut: 


JONES, First Assistant Secretary: 

This i is an appeal by Frank Rider from the decision of the Com- 
missioner of the General Land Office, dated June 6,.1911, affirming 
the rejection of his coal declaratory statement. , 

December 28, 1910, the appellant presented at the igen land office 
a formally executed coal declaratory statement for a tract of land 
described by metes and bcunds, situated 23 miles south of the town ~ 
of Saco, Montana, in the Glasgow land district. On the same day 
_ the local officers rejected said declaratory statement, for the reason 
that the land was unsurveyed and not subject to coal filing. Upon 
appeal, your office affirmed said action. 

Section 2347, Revised Statutes, governing coal-land. entries, pro- 
vides for entry “by legal subdivisions.” | 

Section 2349, Revised Statutes, with respect to filing of a coal 
declaratory aie iomene in part provides as follows: 

When the township plat is not on file at the date of such improvement, filing 
must be eee sixty days from the. receipt of such plat at the district 
oftice. | : =: | 

Coal: land. ‘Pilar and entries can be allowed only atic: the Jand 
has been surveyed. 3 

The rejection of the proffered declaeatory statement was correct, 
and the decision appealed from is affirmed. 


STATE OF IDAHO. 
Decided October 27, 1918. 
Carey Act SEGREGATION—Watmr Rieuts, | | 
The land department has autherity to require a State to show that water © 
_ is available and has been duly appropriated for the reclamation of all public 
lands sought to be segregated and acquired under the Carey Act; but has. 
tho authority to require relinquishment of water appropriation under State 
laws in excess of the amount necessary to irrigate the lands segregated 


under that act, all questions concerning such nerovranen being within 
the: jurisdiction of the State. 


J ONES, First eta Secretar, y: 

August 20, 1909, the State of Idaho filed its Carey selection list 
No. 39, in thie: Hailey, Idaho, Jand office, asking the weneene of 
20. 249, 7 3 acres of land. 
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July 14, 1910, a special inspector of the Department reported that 
the lands in question are all desert in character, and that in his 
opinion the water supply relied upon will be i nauficient to reclaim 
- the area applied for and not adequate for more than 8,000 acres 

of land. 

_ ‘The Cernaaseners of te General Taal Office, Sinden date: of 

August 8, 1910, required the State to relinquish 12,242.73 acres of 
‘the area applied for or show cause why the application should not — 
be rejected. The State finally consented to the elimination of the 
areas in question, but upon further consideration of the showing | 
made as to the water supply, the Geological Survey and the General 
Land Office reached the conclusion that in view of the fact that as 
all of the natural flow of the streams relied upon had been appro- 
priated by others, water measurements should be had to determine 
the approximate amount of flood waters available for storage for 
this project. Accordingly, by letter of July 12, 1911, the Com- 
missioner allowed the State until January 1, 1912, to take measure- 
ments and.submit evidence thereof. | 

Measurements were taken covering the period between ‘Mach 21 
and September 16, 1911, and upon consideration of the record thereof — 
the Director of the Geological Survey reported -that they are of 
little value because the record does not extend over the period during 
which most of the water for the project must be collected, namely, 
the nonirrigation season, and that, so far as he is able to ascertain 
from the data now before the Department, the water supply available 
is sufficient “for the irrigation of a few hundred acres at most.” _ 
The Commissioner of the General Land Office thereupon held the 
application for rejection, 

The State has appealed from this action; alleging that it is entitled — 
to the approval of the segregation. It aio complains of the require- — 
ment contained in Commissioner’s letter of June 3, 1912, that the 
State release, relinquish, and abandon its water permit for the irri- 
gation of lands over and above the 8,000 acres heretofore mentioned. 
_. It is contended also in the appeal’ that the Department should have. 
accepted the opinion of the inspector that water was available for 
the reclamation of 8,000 acres of land. | | | 
. . The Department is of opinion that the ere in requiring the 
_ company contracting with the State to relinquish its water appro- 
priation for water for all lands in excess of 8,000 acres was unwar- 
rarited, the matter of acquisition of water fights being one within 
the i iedeuon of the State of Idaho, and it being no concern of 
this Department whether appropriations or attempted appropriations 
of water in excess of the amount necessary to irrigate the lands 
segregated under the Carey Act are allowed and maintained by the 
State. In other words, the United States is ponent in securing — 
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evidence that Aue is. available and has been duly rarecaeiad 7 


_ for the reclamation of all public lands sought to be segregated and 


acquired under the Carey Act and not with additional or other. 
appropriations of water made under State laws. | 7 
| Upon consideration of the entire record, however, I am of the. 
opinion that the segregation of the 8,000 acres in question would not 
be warranted upon the showing made by the State, as, taking into 
consideration the fact that this project must depend upon stored — 
waters, the natural flow of the streams being practically all appro-. — 
priated, the Department would not be justified in segregating the 


public lands until it appears that a sufficient supply of flood water 


can be secured and stored for their reclamation. This. data can be 
secured by the State by measuring the flow of the streams during 
the year, but not by measurements conducted during only a part of — 
the year, and particularly during the irrigation season. ‘The action — 
of the Commissioner in refusing to recommend the approval of the 
segregation upon the data submitted is therefore affirmed. — 

' However, in view of the circumstances attending the case and of 
the repeated contention of the State that a sufficient supply of flood 
water will be found to be available, the State will be allowed sixty 
days from notice within which to amend its present application for 

segregation of the lands for a period of ten years, under the provi- 
sions of section 4 of the act of August 18, 1894 (28 Stat., 372), to an 
application for the temporary meideawal of . the fande under the 
provisions of the act. of March 15, 1910 (36 Stat., 237), pending such | 
further investigation and mesanrements as may be necessary to 
enable the State to present a properly supported application for - 
segregation. This application will be allowed if the State’ will 
undertake, during the period of temporary withdrawal, to make such 

measurements of the flow of the streams in question during the | 
entire year as will. adequately apprise this Department of the 
amount of water available for the irrigation of the lands involved. 
The Commissioner of the General Land Office will so advise the State, 
and in the absence of such an application for amendment within sixty — 
days from nonce the meee oe for een No. 39 will be 
finally rej jected. 


_INMAN v. McCAIN. 
‘Decided September 30, 19138. 


RELINQUISHMUNT | BY ENTRYMAN—RIGHT OF DESERTED WIFE. | 
_ Where a homestead entryman executes and delivers to another. a eauiaa wigs: 
ment of his entry, with a view to deserting and dispossessing his wife, who 


is domiciled upon the land, the wife, upon the filing of the relinquishment, _ 
is entitled to make entry of the land in her own behalf as the deserted. wife — 


of the entryman, with credit for residence from the date of her pelemen 
thereon with her husband. | | 
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J ONES, First Assistant Seeing: 
— On February 13, 1908, mee Inman made homestead entry y for the | 
S. 4 SW. 4 Seo: 8. and W. 4 AW, 2) ee 10 DAO Nate oes 
N. M. M. Tcunicar, New Mostice. land: district. 
~ On September 29, 1910, George W. McCain filed Inman’s relin- 
quishment of said entty together with his own homestead application 
for the land embraced therein together with other contiguous land. 
~McCain’s application was rejected by the local officers because of © 
certain informalities therein, and on October 3, 1910, Susan Inman, 
wife of said George Inman, filed her homestead application for the 
- Jand formerly embraced in her husband’s entry, and, on November 

15, 1910, she filed a protest against the allowance of McCain’s applh- | 
cation. The local officers rejected the contest for insufficiency and 
suspended her application pending final determination of McCains. 
application. Susan Inman appealed to the General Land Office from 
the action of the local officers and McCain perfected his homestead 
application, which was then suspended by the local officers pending 
Mrs. Inman’s appeal. In her protest against McCain’s. application, 
Mrs. Inman alleged that her husband relinquished his entry without 
her knowledge or consent and immediately deserted her and left the 
country; that she had resided with her husband continuously since 
the date of entry upon the land relinquished, and she asked to be 
allowed to make: entry for the land 1 in her own right as a deserted 
wife. 

On February 12, ‘1912, the Cominisaionér directed a hearing upon 
Mrs. Inman’s protest. McCain, having filed answer to the protest, 
asserting that he bought the relinquishment of Inman’s entry with 
the knowledge and consent of Mrs. Inman, a hearing was had before 
the local officers in July, 1912, at which both parties apport with 
counsel and submitted testimony. — 

Upon consideration of the testimony the Seo istar rendered ein 
_ in favor of Mrs. Inman, while the receiver recommended that her 
protest be dismissed. 

‘On October 22, 1912, the Commissioner of the General Land Office 
affirmed the action of the receiver and reversed that of. the BuEISter 
and Mrs. Inman has appealed to the Department. : 7 

The testimony is fully and fairly stated in the decision appealed 
from and need not, therefore, be repeated herein. Mrs. Inman testi- _ 
fied emphatically ‘that she neither had knowledge of nor consented ~ 
to the relinquishment of her husband’s entry, while McCain and one 
Manney testified with equal positiveness that she was 4 party to the 
sale of the relinquishment to McCain.. It is not disputed that imme- 
diately upon effecting the sale of the relinquishment, Inman aban- 
doned his wife and left the COuntny pursuant to a previously formed . 
plan. ~ | 3 


4% 
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The Department can not agree with the suggestion in the decision 
of the Commissioner of the General Land Office’ that a homestead | 
entryman has the right to relinquish a homestead entry without the — 
knowledge of his wife under such circumstances as are here disclosed. 
‘The law grants the right of homestead to the head of a family. Ordi- 


| narily, the wife, not being the head of the family, 1 is denied the right .. | 


of homestead, but to compensate, in a measure, for this, the entry 
devolves upon the wife in the event of the death of the husband entry- 7 
man. The Department has uniformly held that where a family is 
domiciled upon the land under a homestead entry, it is not within 
the power of the husband to relinquish the entry, abandon his family 
and deliver a relinquishment of entry to another with the view of 
dispossessing his abandoned family. Under such conditions, it is held 
that upon the filing of the relinquishment, the wife, domiciled upon 
the land, has the right in her own behalf as a deserted wife to make 
entry fs the land. | 

The sole question pecan in this case-is, did ihe wife consent: or 
participate in the sale of the relinquishment to McCain?’ Under the 
circumstances disclosed, it is the judgment of the Department that it 
was incumbent upon McCain to show by fair preponderance of the 
testimony that Mrs. Inman had, by her conduct, estopped’ herself 
from asserting her own claim to the tract in controversy. . Upon this - 
record the Department is unable to decide that McCain has dis- 
charged the burden thus laid upon him. - It is true that McCain’s 
statement of what occurred with reference to the sale of the relin- 
quishment is corroborated by another witness, while Mrs. Inman’s is 
not; but the local officers, who heard the testimony in the case and by 
noting tne demeanor of the witnesses, were best. able to pass upon 
their credibility, differed in their conclusions as to the weight of the 
testimony. The Department, thus deprived of their concurring deci- 
sions, must, therefore, hold that McCain has not satisfactorily shown — 
that Inman’s relinquishment was with knowledge and consent of the 


wife, who has, under the law, a claim to the land superior to that of 


any ater person in her capacity as a settler and a deserted wife, the | 
head of a family. | 
- The decision appealed from is, accordingly, reversed, the applica- 
tion of McCain rejected, and that of Mrs. Inman allowed. She will | 
be entitled to claim the benefit of her residence upon the land from 
the date of her settlement thereon with her husband. 


ws 


INMAN v. McCAIN. 


Motion for rehearing of departmental decision. of September 30, 
1918, 42 L. D., 507, denied by First, Assistant cea Ee Jones, 
| December 10, 1913, - 
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BENJAMIN CHAINEY. 
Decided October 9, 1913.” 


nusweden-pensen se PRESENCE, ; 
The homestead law contemplates that an entry thereunder shall constitute 
the entryman’s home and family homestead to the exclusion of a home 
elsewhere; and mere personal presence of the entryman upon the land does 
not meet the requirements of the law as to residence where he maintains a 
family residence elsewhere. mn’ 


 -Homestrap Ewrry—Ttmperep LANDS, — 


One who makes homestead entry of land so. heavily timbered that ‘the 
greater part is not subject to cultivation except at a very great expense 
for clearing, assumes a burden commensurate with such undertaking to 

| oper his bona fides in making the entry oP homestead purposes. 


ues First. Assistant Secretary: 

Appeal is filed by Benjamin Chainey Pon decision of cies 12. 
1912, of the Commissioner of the General Land Office affirming the 
action of the local officers and holding for cancellation his home- 
stead entry made June 7, 1909, based aa alleged settlement June 
29, 1903, for the S. 4 SW. J 4 and W. 4 4 SE. 4, Sec. 26, T. 47 N., R. 8 
E., B. M., Coeur ak Tone: Idaho, tand district, on which final proof 
. re subrnitied October 5 ond certificate issued October 15, 1909, for 
the stated, reason, as charged in adverse proceedings directed April 
7, 1910, that said Chainey had not established and maintained resi- 
Ree in compliance with law, on said land. 

These lands were temporarily withdrawn for forestry purposes 
March 21, 1905, and were reserved by proclamation of November 6, 
1906 (34 Stat., 3256), which excepted therefrom prior valid claims. 

The township. plat of survey of these lands was filed June 7, 1909, 
when this entry was made. 

Said proceedings included a ase, also, ‘iat the entry was not 
made for a home but for speculating purposes, and hearing was duly 
had, the Government being represented by a special agent.and by 
an aeidtant solicitor for the Department of Agriculture and the — 
entryman appearing in person with counsel. Upon the testimony 
presented, concurring decisions were rendered, as above stated. — | 

The Department has carefully reviewed this record and concurs in 
‘the conclusion reached upon the entryman’s compliance with law 
as to residence on this entry. The facts are fully stated in the deci- 
sions of the local officers and the Commissioner and need not be 
stated herein. The entryman’s improvements appear to be consid- 
erable in value but his cultivation of the lands was meagre. His 
personal residence on the land was during the summer season mostly. 
The remainder of the period covered by the proof was spent 100 miles 
away at the town of Coeur d’Alene where he maintained, during the — 
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homestead period, both a business, in which he was engaged, anda 
residence for himself and his family, consisting of a wife and nine 
children, who maintained no residence on this land prior to 1907, 


-- except that his wife was there for a few days in the year 1906, and 


during the three years next prior to the submission of proof were on 
the land for a few months only during the summer time. I¢ is mani- 


~ fest the entryman did not maintain a home on this land to the exclu- 


sion of a home elsewhere, as required, by the homestead law. The 
‘personal presence on an entry of the entryman is not alone sufficient 


to comply with the requirements of the homestead law when he main- 


_ tains a family residence elsewhere. The homestead law contemplates 
that the entry shall constitute the entryman’ s home and family home- 
stead. Furthermore, an entryman who makes entry for lands which 
are so heavily timbered as to be for the much greater part not sub-— 
ject to cultivation, except at very great expense for clearing the 
land, has the burden commensurate to such undertaking of establish- 
Ing his dona fides in making such an entry for homestead purposes 
under such extremely adverse conditions. Under all the circum- 
stances shown in this case, it is the confident conclusion of the Depart- 
ment that this entryman did not make entry in good faith for the 
purpose of making of this land an per ieuivee home and homestead 
for himself. : 
The decision appealed from is accordingly affirmed. 


ae ee 


| BENJAMIN CHAINEY. 


Motion ; ie rehearing. of departmental decision of October 9, 1918, 
49 L. D., 510, denied by First Assistant Secretary Je ones, December 
13,1918, | 


THE THREE-YEAR HOMESTEAD LAW. 
CrRcuLaR. 
Dararrmenr OF THE Iwrerror, | 
 Generat Lanp OFFice, 
| * 38 | Washington: November 1, 1913. 
REGISTERS AND RECEIVERS, - _ 
— Oniied States Land Offices. 

- Sirs: The following instructions under the “ ere eet 
law” of June 6, 1912 (87 Stat., 123), will supérsede those contained — 
-in Circular No. 208, dated February 18, 1918 (41 L. D., 479). Para- 
graphs 5 and 6, relating to reduction of cultivation, are identical with — 

the instructions.approved by the Acting Secretary of the Interior on 
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Biante: 6, 1913 (49, L. D. , 343}, promulgated by Office Circular 
No. 269, dated Sal 15, 1913. 


RESIDEN CE. 


(1) By the act of June 6, 1912 (387 Stats, 123), the period of : resi- 
dence necessary to be shown in order to sacitle a person to patent 
- under the homestead laws is reduced from five to three years, and the 
period within which a homestead entry may be completed is reduced 
from seven to five years. The three-year period of residence, how-. 
ever, is fixed not from the date of entry. but “from the time of 
establishing actual, permanent residence upon the land.” It follows. 
as a consequence that credit can not be given for constructive resi- 
dence for the period that may elapse between the date of the entry 
and that of establishing actual, permanent residence upon the land. 

(2) Honorably discharged soldiers and sailors of the War of the 
Rebellion and also of the Spanish War and the suppression of the 
insurrection in the Philippines, entitled to claim credit under their 
homestead entries for the period of their military service, may do so 
after they have “resided upon, improved, and cultivated the land 
for a period of at least one year” after they shall have commenced 
their improvements. This is the requirement of section 2305 of the 
Revised Statutes, which is in nowise affected by the act of June 6, 
1912. Respecting the cultivation to be required under said section, 

it has been heretofore administered as requiring such showing as 
ordinarily applies in other cases preliminary to final proof, and, as 
the new law exacts showing of cultivation of at least one-eighth of 
the area before final proof, a showing should be exacted oF a like 
amount for at least one er before final proof. 


CULTIVATION. 


(3) The law requires that the claimant “ cultivate not less than 
one-sixteenth of the area of his entry, beginning with the second year 
of the entry, and: not less than one-eighth beginning with the third 
year of the entry, and until final proof, except that in the case of 
entries under section 6 of the enlarged-homestead laws, double the 
area of cultivation herein provided ‘shall be required, but the Secre- 
tary may, upon a satisfactory showing, under rules and regulations | 
prescribed by him, reduce the required area of cultivation.” 

(4) The enlarged-homestead acts here referred to (35 Stat., 639; 
36 Stat., 531) authorize entries of 320 acres of lands desipaatad for 
this purpose by the Secretary of the Interior, and require proof “ that 
at least one-eighth of the area embraced in the entry was continuously - 
cultivated to agricultural crops, other than native grasses, beginning — 
with the second year of the entry, and that at least one-fourth of the. 
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area embraced in the Stay was SO continuously cultivated beginning 
with the third year of the entry.” The. residence provisions of the 
homestead law (and now of the new act) were applicable to these 
entries, with an exception relating to certain lands in the States of 
- Utah and Idaho, with respect to which the requirement of residence _ 


~~ 1s omitted, and e lieu thereof the entryman. is required to. cultivate 


twice the area required under the general provisions of the act. The 
new law reduces the required area of cultivation to not less than one- 
sixteenth during the second year of the entry and not less than one- 
eighth during the third year of the entry, and until final proof, except 
that in the case of entries under section 6 of the enlarged-homestead 


laws, where residence is not required, one-eighth of the area of the | 


entry must be cultivated during the second year and one-quarter — 
beginning with the third year of the entry, and until final proof. In 
other words, the effect of the new law with respect to the enlarged- 
homestead acts, except in instances where residence is not. required, 
is generally to reduce by one-half the amount of cultivation which 
had previously been required. Further information with respect to 
the requirements for final proof in the case of an original entry under 
section 2289, United States Revised Statutes, to which an additional 
— entry under section 3 of said enlarged-homestead acts has been made, 
may be found in Circular No. 218, dated March 17, 1913 (42 L. D., 
345), ae instructions ger the act of February 11, 1913 (37 
 Stat., 666). 
_ REDUCTION OF CULTIVATION. 


(5) The Secretary of the Interior is authorized, upon a satisfac- ~ 
tory showing therefor, to reduce the required area of cultivation. 
The homestead laws were enacted primarily for the purpose of 

enabling citizens of the United States “in good faith to obtain a 


“home” and the provision of the statute in regard to reduction in — 


the required area of cultivation will not be permitted to so operate 
as in any manner to relax the rule that the entryman must so reside 
upon, use, occupy, cultivate, and improve the tract of land entered 
by him as to satisfactorily show that he in good faith at the time 
of such entry. intended to make the land his bona. fide home and 
that it has been his home to the date of final proof. However, if 
the tract of land entered is so hilly or rough, the soil so alkaline, 
compact, sandy, or swampy, the precipitation of moisture so light 
as not to make cultivation practicable. to the extent of the required 
amount, or if the land is generally valuable only for grazing, a re-_ 
duction in the area of cultivation may be permitted. The personal 
or financial disabilities or misfortunes of the entryman existing at 
the time of entry will not be considered sufficient cause for reduction 
in the area of cultivation; but if after entry and actual’ settlement, — 
4779° —vou. 4213-33. 7 
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through circumstances era at the time of entry eee not reason- 
ably have been foreseen, the entryman has met with misfortune which 
renders him reasonably unable to cultivate the prescribed area, upon 
satisfactory proof thereof at the time of making final proof, a reduc- 
_ tion in area of cultivation may be permitted during the period of | 
disability following such misfortune, provided notice of such mis- | 
fortune and the nature thereof shall be submitted under oath within 
60 days after the occurrence thereof to the register of the land office 
of the district in which the land is situated. Tilling of the land or 
other appropriate treatment for the purpose of conserving the mois- 
ture with a view of making a profitable crop the succeeding year 
will be deemed cultivation within the terms of the act where that 
manner of cultivation is necessary or penerely followed in the 
locality. 

No reduction in area of cultivation will be permitted on account 
of expense in removing the standing timber from the land. If lands 
are so heavily timbered that the entryman can not reasonably clear 
and cultivate the area prescribed by the statute, such entries will be 
considered speculative and not made 1 in good faith for the purpose of 
obtaining a home. | 

The authority to make reduction i in the prescribed area of cultiva- 
tion relates to enlarge homestead entries as well as ordinary home- 
steads made under section 2289, Revised Statutes, and applicatiens 
_ for reduction of area of cultivation under enlarged homestead entries 

_ will be made or refused in accordance with the provisions of this 


peer 
PROCEDURE TO OBTAIN A REDUCTION IN AREA OF. CULTIVATION. . 


(6) A showing should be made in each case as to the difficulties 
attendant upon the cultivation of that particular tract. To this end — 
the entryman should show in detail the special physical conditions — 
of the land which he believes entitles him to an order of reduction, 
describing its topography, whether hilly or level; its quality and 


character as adapted to cultivation, whether light or heavy, sandy, 


loamy, rocky, or alkaline, together with the prevalent climatic condi- 
tions in the matter of annual snows or rains, as affording sufficient 
moisture for the production of crops one year with another. The 
presence or absence of springs or permanent streams on or in the 
immediate vicinity of the land should be shown. The natural prod- 
ucts of the land without tillage, and the effect of tillage on the soil, 
should be shown, as well as the use to which the land is best adapted. 
It is desirable that the entryman should, wherever practicable, know 
in advance what, if any, reduction can ropérly be made, and, there- 
fore, as a general regulation governing applications for reduction in 


ai 
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ne area, of eleva ak it is Pairs that all entrymen lio: desire a 


reduction shall file applications therefor during the first year of the - 
entry and upon forms to be prepared and furnished by the Commis- | 
sioner of the General Land Office and distributed through the land. - 
offices, which will be forwarded, without action, to the Chief of the 
— Field ‘Division, and report made in accordance with Circular 195, 
on Form 4-007b. 


Applications for reduction in area of cultivation wil be acted upon’ | 


by the Commissioner of the General Land Office, who may in appro- 


priate cases defer action until final proof, but his decision in grant- ~ 
ing or refusing applications for reduction in area shall be subject ~ 
to review, upon appeal, by the Secretary of the Interior. — 


- EXCEPTIONS. 


. (7) The requirements as to cultivation do not apply to entries 
made for lands within a reclamation project, under the act of June © 
17, 1902 (32 Stat., 388), nor to entries made in the State of Nebraska | 

under the act of April 28, 1904 (83 Stat., 547), commonly known as 
the Kinkaid Act. - In sich instances the existing requirements as to 
cultivation made e by the acts named continue i in force. | 


ENTRIES NOT REQUIRING RESIDENCE, 


(8) In all entries made under section 6 of the enlarged-homestead 
acts (35 Stat., 639, and. 36 Stat., 5831), under which residence is not 
required, the entryman must cultivate: at least one-eighth of the land 
in the second year after date of the entry and one-fourth of it during 
each year thereafter until he makes’ proof, and the existing period 
— of cultivation required under said acts is not reducéd by the act of 
| June 6, 1912. 7 7 


| PERMISSIBLE ABSENCE FROM THE HOMESTEAD. 


| (9) The law clearly requires that the homestead entryinan shall 
_ establish an actual residence upon the land entered within six months 
after the date of entry. Where, owing to climatic reasons, sickness, - 
or other unavoidable cause, residence can not: be commenced within — 
_ this period, the Commissioner of the General Land Office may, within — 
his discretion, allow the settler such additional period, not exceed- 
ing in the aggregate 12 months, within which to establish his resi- — 
dence. It is not meant: thereby that because, for the reasons stated, 


residence may not be commenced within the six-month period, that | 


the settler is authorized to delay the commencement of residence 
beyond: the required period and after the cause no longer exists. 
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An application for such extension must, as a general rule, be filed | 
in the land office for the district in which the. land. lies within six 
months from date of entry. It must be in the form of an affidavit, 
corroborated by two persons having actual knowledge of the facts, 
and should set forth in detail the grounds upon which extension of © 
time is asked, including a statement as to the probable duration of 
the hindering causes and when residence may reasonably be expected - 
to be established. The oath of the applicant and witnesses may be 
executed before any officer authorized to administer oaths and having 
a seal of office. | 

These applications will be i gaedad by the local siieane to the 
General Land Office by special letter and will be acted upon with as 
little delay as possible. Should an extension of time be granted it 
will relate back to the date of entry and protect the entryman from 
contest on the ground of failure to establish residence within the 
usual six months unless it shall be further charged and shown that 
the order of extension was fraudulently obtained. Should a contest — 
be filed against a homestead entry solely on the ground of failure. ~ 

of the entryman to establish residence within six months from date 
of entry and the records show that an application for extension of 
time is pending before the General Land Office the local officers will 
suspend action on the contest pending the disposition of the applica- _ 
tion for extension, but should the further charge be made that entry- 
man has materially misrepresented the facts in connection with his: 
application for extension the local officers will promptly report the 
contest to the Commissioner of the General. Land Office and wait 
instructions. | : 

The falnes of an entryman to apply for an seension of time will 
not forfeit his right to show, in defense of a contest, the existence of 
conditions which might pave been made the basis for such appli- 
cation. 

(10) After the stpiichcient of secdstins the entryman is per- 
mitted to be absent from the land for one continucus period of not 
- more than five months in each year following, provided that upon 
- absenting himself for such period he has filed in the local land office 
notice of the beginning of such intended absence. He must also file 
notice with the local land office upon his return to the land following | 
such period of absence. A second period of absence immediately fol- 
lowing the first period, even though the two periods occur in different 
"years reckoned from the date of the establishment of actual residence, 
will not be recognized, as it was never contemplated that an abacnes 
was permissible in excess of six months, i in view of the specific pro- 
visions for contest provided for in section 2297 of the Revised Stat- 
utes. There should be at least some substantial period of actual, con- 
tinuous residence upon the land separating the periods of absence | 
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accorded under the statute. Only those protmactad aieaneee with 7 
respect to which notice has been given as required by the statute will | 
~ be respected either in case of contest or on final proof. This law does © 
not repeal or modify the acts of March 2, 1889 (25 Stat. oh June 
25, 1910 a 864), and April 30, 1919 (37 Stat. 105). 


COMMUTATION. 


(11). The privilege of commutation after 14 months’ veaal resi- 
dence, as heretofore required by law, is unaffected by this legislation, 
excepting that a person commuting an entry subject to said act must 
be at the time a citizen of the United States. Commutation proof can 
not, however, be made on entries under the enlarged-homestead laws, 
the reclamation act, or on entries made under. any other homestead. 
law which prohibits commutation. As a rule of administration it — 
will be required that upon submission of commutation proof in sup- 
port of an entry made subject to the act of June 6, 1912, the cultiva-— 
tion of not less than one-sixteenth of the area embraced in the entry — 
must be shown, that being the least amount of cultivation contem- 
plated by Congress in connection with entries made under said act, 
unless the area capable of cultivation has been shown to be less than 
that amount, and for that reason the Eom pounce made by the 
statute has been reduced. 7 


ee OF THE HOMESTEAD ENTRYMAN, 


(12) Where the person making homestead entry re before the © 
offer of final proof those succeeding to the entry in the order: pre- 
scribed under the homestead law, in order to complete such entry, — 
must show that the entryman had complied with the law in all re- 
-spects to the date of his death and that they have since complied with 
the law in all respects as would have been required of the entryman | 
had he lived, excepting that they are relieved from any requirement 
of residence upon the land. It follows as a consequence that where 
_ the entryman had not complied with the law in all respects prior to 
his death the entry will be forfeited and, upon proof thereof, such 

entry will be canceled. This will apply te all entries made under the 

new law. 


EFFECT OF NEW LAW ON ENTRIES MADE PRIOR THERETO. 


(13) An entryman whose entry was made prior to June 6, 1912, 
may avail himself of the provisions of section 2291 as amended; 
however, if he desires to submit proof in accordance with the law: 
under which his entry was made he may do so and need not have 
filed the election provided for in the last proviso to the amended © 
section, the necessity for such election having been abrogated by a 
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' provision in the act making appropriations for sundry civil expenses | 

of the Government, approved August 24, 1912 (37 Stat., 455), but he 
must, in his published notice, state the law under which his ee is 
to be offered. Final proof under the new law must be made wae 
- five years from date of entry. 

Under the act of March 4, 1913 (37 Stat., 912, 995), a. person ate 
fied to make homestead entry who, prior to J une 6, 1912, settled upon 
unsurveyed lands subject to ich entry, and: faces timely assertion | 
- of such settlement after the filing of the plat of survey, may elect to. 
perfect his entry under the act of June 6, 1912, or under the law 
_ existing at the time settlement was mitted: notwithstanding that 
entry may be made after June 6, 1912. 


RULE PRESCRIBED RESPECTING CULTIVATION TO BE SHOWN ON ENTRIES ; 
MADE PRIOR TO, BUT ADJUDICATED UNDER, NEW, LAW. 


(14) It may be that such prior entryman can. not show that Be had 
cultivated one-sixteenth of the area embraced in his entry beginning 
with the second year of the entry and. one-eighth beginning with 
the third year of the entry and until final proof, although he may. . 
have had during the year preceding his offer of proof one-eighth or 
more of the area embraced in his entry under actual cultivation, and 
may have cultivated one-sixteenth during, the previous year, thus 
accomplishing the amount of cultivation required as a general rule 
under the new law, but not in the order and for the particular years 
required by that law. 

(15) Under the law the eed of the Interior is authorized to 
reduce the required area of cultivation, and pursuant thereto has pre- 
scribed the following rule to govern action on proof submitted under 
the new law where the homestead ony was made prior to June 6, 
1912: 

Respecting cultivation necessary to be eon upon such an entry,’ 
in all cases where, upon considering the whole record, the good faith 
of the entryman appears, the proof will be acceptable if it shows cul- 
tivation of at least one-sixteenth for one year and of at least one- | 
eighth for the next year.and each succeeding year until final proof, 
without regard to the particular year of the homestead period in 
wee the cultivation of the | one- “sixteenth | was Perron meds. 


TIME ‘FOR PROOF oN ENTRIES MADE BEFORE, BUT ADJ UDICATED: UNDER, 
ITE W LAW. | 


- (16) The new law also requires that the proof shall be made within 
five years from date of entry, and if the entry is to be administered 
under that law the department is not authorized to extend the period - 
within wee proof may be made, but when cae after that time, — 
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in the absence of adverse claims, the entry may be submitted to the 
board’ of equitable adjudication for confirmation. os 
(17) Respecting entries heretofore or hereafter made requiring 
payment for the land entered in annual installments extending. be- 
yond the period of residence required under the new law, the home- . 
steader may make his proof as in other cases, but final certificate will 
not be issued until the entire purchase price has been. paid. 
very es seen a 
CLay TALLMAN, Commissioner. 
Approved: | 7 : 
Anprigus A. JONES, 
First Assistant Secretary. 


AN ACT To amend section twenty-two hundred and ninety-one and section twenty-two 
hundred and. ninety-s -seven. of the Revised Statutes of the United States cee to 
homesteads. _ a . ; a 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section twenty-two hundred and 
ninety-one and section twenty-two hundred and ninety-seven of the Revised 
Statutes of the United States be amended to read as follows: 

“© Sec, 2291. No certificate, however, shall be given or patent issued therefor 
until the expiration of three years from the date of.such entry; and if at the | 


| . expiration of such time, or at any time within two years thereafter, the per- 


son’ making such. entry, or if he be. dead his widow, or in case of her death 
his heirs or devisee, or in case of a widow making such entry her heirs or 
devisee, in case of her death, proves by himself and by two credible witnesses 
that he, she, or they have a habitable house upon the land and have actually ; 
resided upon and cultivated the same for the term of three years succeeding 
the time of filing the affidavit, and makes affidavit that no part of such land 

‘has been alienated, except as ‘provided in section twenty-two hundred and 
eighty-eight, and that he, she, or they will bear true allegiance to the Gov- 
ernment of the United States, then in such case he, she, or they, if at that — 
time citizens of the United States, shall be entitled to a patent, as in other 
cases provided by law: Provided, That upon filing in the local land office notice 
of the beginning of such absence the entryman shall be entitled to a continu- 
- ous leave of absence from the land for a period not exceeding five months in 
each year after establishing residence, and upon the termination of such © 
absence the entryman shall file a notice of such termination in the local land. 
office, but in case of commutation the fourteen months’ actual residence as 
now required by law must be. shown, and the person commuting must be 
at the time a citizen of the United States: Provided, That: when the person 
a making entry dies before the offer of final proof those succeeding to the entry 
must show that the entryman had complied with the law in all respects to the 
date of his death, and that they have since complied with the law in all 
respects, as would have been required of the entryman had. he lived, excepting 
that they are relieved from any requirement of residence upon the land: 
Provided further, That the'entryman shall, in order to comply with the re- 
quirements of cultivation herein provided for, cultivate not less than one- 
sixteenth of the area of his entry, beginning with the second year of the entry, 
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and not less than one-eighth, beginning with the third year of the entry, and 
until final proof, except that in the case of entries under section six of the 
enlarged-homestead law double the area of cultivation herein provided shall 
be required, but the Secretary of the Interior may, upon a satisfactory show- 
ing, under rules and regulations prescribed by him; reduce the required area 
of cultivation: Provided, That the above provision as to cultivation shall not. 
apply to entries under the act of April twenty-eighth, nineteen hundred and 
four, commonly. known as the Kinkaid Act, or entries under the act of June 
seventeenth, nineteen hundred and two, commonly known as the reclamation 
act, and that the provisions of this section relative to the homestead period 
shall apply to all unperfected entries as well as entries hereafter made upon 


- which residence is required: Provided, That the Secretary of the Interior shall, 


within sixty days after the passage of this act, send a copy of the same to . 
each homestead entryman of record who may be affected thereby by ordinary 
mail to his last known address, and any such entryman may, by giving notice 
— within one hundred and twenty days after the passage of this act, by regis- 
tered letter to the register and receiver of the local land office, elect to make 
proof upon his entry under the law under which the same was made without 
regard to the provisions of this act.” 

“Sro, 2297. If at any time after the filing of the affidavit as required in 
section twenty-two hundred and ninety, and before the expiration of the three 
years mentioned in section twenty-two hundred and ninety-one, it is proved, 
after due notice to the settler, to the satisfaction of the register of the land 
office that the person haying filed such affidavit has failed to establish residence 
within six months after the date of entry, or abandoned the land for more than 
six months at any time, then, and in that event, the land so entered shall revert 
to the Government: Provided, That the three years’ period of residence herein 
fixed shall date from the time of establishing actual permanent residence upon 
the land: And provided further, That where there may be climatic reasons, 
sickness, or other unavoidable cause, the Commissioner of the General Land 
Office may, in his discretion, allow the settler twelve months from the date of 
filing in which to commence his residence on said land under such rules and 
regulations as he may prescribe.”: 

Approved, June 6, 1912. (37 Stat., 128.) 


‘NELLIE E. DEVLIN. 
Decided Wovember 8, 1918. 


Bounty LAND Scrrep—ActT oF DEseeenEn 18, 1804. 


Bounty land scrip issued under authority of the act of August 31, 1852, in 
exchange for unsatisfied Virginia military bounty land warrants, is within 
the purview of the act of December 13, 1894, providing for the location and 
satisfaction of “ unsatisfied military bounty land werent under any act 
of Congress.” 


J ONES, First ‘Assistant Sante: 

On September 13, 1911, Nellie E. Devlin made timber and stone 
ony - oe 12 and 13, Gas 7, T. 59 N., R. 11 W., and the SE. 4 
NE. 4, N. 4 SE. 4, Sec. 19, A be 59 N., RB. 19 W., 4th. P. M., anar' 

Minnesota, ‘land district, containing 151.01 acres: tendering in pay- 
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ment therefor, under the act of December 18, 1894 (28 Stat., 594), a 
military bounty-land warrant for 160 acres, issued to Alfred B. Light 
_ for his services as a corporal in the Mexican War, and Revolutionary 

‘bounty land scrip for 142 6/27 acres, issued to Richard A. Cook as one 
of the owners of a Virginia military bounty land warrant, under the 


provisions of the act of August 31, 1852 (10 Stat., 143), in lieu ofa 
duplicate Virginia- military bounty: land wankent granted by the — 


State of Virginia to William Cooper for service as gunner in the 
Virginia Infantry during the Revolutionary War. 

The Commissioner of the General Land Office, in his iecaion of 
October 19, 1912, rejected the tender of the scrip issued to said Cook — 
because it did not fall under the category of “unsatisfied military 
bounty-land warrants under. any act of Congress,” as contemplated 
by the act of December 13, 1894, sepra, for the reason that it was — 
predicated upon a warrant re by the Commonwealth of Virginia 
and not upon any act.of Congress. After deciding that it was not 
predicated upon any act of Congress, the Commissioner, in the next 
paragraph of his decision, holds that the scrip was issued under 
authority of the act of August 31, 1852, eure, in exchange for an 
unsatisfied Virginia warrant. 

Scrip, issued under the act of 1859, is, in form and substance, a 
land warrant locatable on any public land of the United States 
“ subject to sale at private entry,” in lieu of a Virginia land warrant, 
which could have been satisfied only within the Virginia Military 
District in Ohio. Both the scrip and the State land warrant were 
predicated upon service in the. Virginia State or Continental line in 
the War of the Revolution, notwithstanding the fact that the only 
- evidence necessary in procuring the issuance of the scrip was proof of 
the existence of an outstanding Virginia warrant. It is unnecessary, 

in this connection, to review the historic facts which rendered the act 
_ of 1852 not a largess to Virginia or to her Revolutionary soldiers, but 

the redemption of solemn compacts with the State, whereby Virginia 
‘was induced to convey to the Federal Government, first, the North- _ 
west Territory and, second, her claim to the lands in the Virginia ° 
Military District'in Ohio. Congress having determined, by the act. 
of March 2, 1889. (25 Stat., 854), to restrict private entry to public — 
lands in Missouri, passed ‘the act of December 18, 1894, supra, with 
the obvious purpose of protecting unsatisfied military bounty land 
warrants issued “under any act of Congress;” and it must be held, 
- either that. scrip issued under the act of 1852 is within the terms of 
the act of 1894, or that the United States has violated its compacts — 
with Virginia. The act of December 13, 1894, will reasonably bear 
the construction that it.embraces land warrants like the scrip herein 


considered, and that construction is compelled by the alternative of — | 


so holding or finding that nee has repudiated the Sadar san | 
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of the United States; a conclusion so repugnant to reason as to de-_ 
_mand that every reasonable inference to the contrary be indulged. 
_ The decision appealed from is, accordingly, reversed, and the case _ 
remanded for consideration in harmony herewith. | | 


SOUTHERN PACIFIC LAND co. 
Decided November 8, 19138. 


SouTHERN PACIFIC Grawt—Suconsson IN INTEREST, 

The land department can not undertake to determine wiiethst the Saucheen 
Pacific Land Company is the successor in interest to the land-grant rights - 
of the Southern Pacific Railroad Company;.and in the absence of legis- 

-Jative or judicial recognition of the land company as such successor in 
interest, patents under the ent to the pallnoad company will not issue 
to the land company. | 


First Assistant Secretary io) ones to the laa ai the General | 
Land Office. 


T have iaeianeed your communication of the 22d ultimo, transmit- 
ting an application on behalf of the Southern Pacific Land Com- 
pany that hereafter patents which may issue for lands granted to 
the Southern Pacific Railroad Company, by the acts of July 27, 1866 
(14 Stat., 292), and March 3, 1871 (16 Stat., 573), in the States of 
California and Nevada, be issued to ‘the Southern Pacific Land ne 
pany. 

There are sibraitted in pipnoel of the psoptatian duly certified 
articles of incorporation of the Southern Pacific Land Company, 


7 and 17 deeds by the Southern Pacific Railroad Company purporting 


to convey to the land company all lands and rights in lands in said . 
States, inuring under said acts of Congress or other acts amenda- 
tory thereof or supplemental thereto, _ | 

You recommend that the application be denied, and I am con- | 
strained to concur in this recommendation. 

The question is purely one of administration. No silipsiion ‘rests 
upon this Department to recognize the Southern Pacific Land Com- 
pany as the successor in interest to the land-grant rights of the 
Southern Pacific Railroad Company. No act of Congress has 
~ accorded such recognition and no judicial decree is cited as proof of 


7 the validity of the transfer. This Department will not undertake — 


to say that these deeds are sufficient to vest the Southern Pacific 
‘Land Company with equitable title to these lands. | 
_ The cases cited as precedents in support of the action now sought 
are not persuasive, even though it be admitted the action in those 
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cases was justified. In the cases of Union Pacific Railroad Company 
(29 L. D., 26), and the Union Pacific Land Company (id.,94),a court 
of competent jurisdiction had decreed the validity of the transfer. 
In the matter of the recognition of the Northern Pacific Railway . 
| Company, ag the successor in interest of the Northern Pacific Rail- 
road Company, judicial notice was taken of certain mortgage fore- 
closure proceedings and recognition of the successorship was not 


accorded except upon the advice of the Attorney-General of the _ 


‘United States. See Jones v. Northern Pacific Railway Company 
(34 L, D., 105). In the case of the Great Northern Railway Com-. 
‘pany (36 ts D., 326), that company. was recognized as the successor 
in interest of the st. Paul, Minneapolis-and Manitoba Railway Com- — 
pany, but it appeared that the Great Northern had not. only suc- 
ceeded to the land-grant rights of the other road but to “all its 


rights of property ;” so that the grantee company ‘was apparently | | 


defunct, and for purposes of administration the action taken seemed. 2 
to be advisable, if not absolutely necessary. | 
If the deeds here submitted are in all ‘goes cosine and serve — 
the purpose for which they were executed, then title to lands carried 
by the patents when issued to the grantee company, will, by opera- 
-. tion of law, inure to the Southern Pacific Land Company, and at the 
same time no interest of the United States will be put in jeopardy. 
There is lack of apparent necessity for the action invoked, and 
besides it is thought that such action would set a precedent justifying 
the same action upon the application of any equitable owner of 
public lands and thereby entail-upon the Land Department a mass 
of quasi judicial work which would seriously eae it in the — 
administration of the public-land laws. 
The application is denied. 


SOUTHERN PACIFIC LAND CO. 
Motion for rehearing of departmental decision of November. 8, 


1918, 42 L. D., 522, denied Dy. ee Lappin. Peed pi on | 
J poe 2, 1914. | 


_ INSTRUCTIONS, 


SECOND DESERT LAND. ENTRY—ANNUAL PROOFS. 


The rule announced in Herren v. Hicks, 41. L. D., 601, that no expenditures 7 
ean be credited.on annual proofs upon a desert land entry unless made on 


account of that particular entry, applies to second entries as well as to | 


original entries; and a desert land entryman who relinquishes his entry . 
and makes second entry of the same land under the act ‘of February 38, 1911, — 
can not receive credit on annual proofs upon the second entry for expend: 
tures made on account of the original entry. 
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First Assistant Secretary Jones to the Commissioner of the General 
Land Office, November 10, 1918. 


In reply to your letter of November 1, 1913, in which you refer to | | 


the departmental decision in the case of Ficaca v. Hicks (41 L. D., 

601) and request instruction with reference to the application and ee 
forcement of the rule announced in said decision to cases of second 
entries under the act of February 3, 1911 (86 Stat., 896), you are 
advised that said rule is applicable nike: to. second and to originad | 
desert-land entries. 


It appears from. your letter that the question has arisen in the _| 


General Land Office in connection with a case wherein a desert-land 
_ entry was relinquished and a second entry, for the same land, made, 
under said act of February 3, 1911, by the party relinquishing. Stat- 
utes permitting second entries relieve parties from the disability aris- 
ing from the fact that they had exhausted their right of entry and 
have no other effect. In removing such disability they confer no right — 
or benefit not possessed by one who has never exercised the right of - 
entry. Whatever claim of compliance with law might have been as- 
serted under the original entry ceases with it and can not. affect obli- 
gations, voluntarily assumed, with respect to the second entry. Proof 
of annual expenditures in desert-land cases is required, primarily, as 
a pledge of good faith, and to insure against a mere speculative with- 
holding of public land; and, as was stated in the case of Herren v. 

Hicks, supra, the statute, in express terms, demands that the expendi- 
tures be made during the year of the entry for which they are claimed. © 


HOUSTON Vv. SPAULDING. 


Decided November 18, ‘1913. 


DESERT Ce err oF LAND. 


Land which as a rule lacks sufficient rainfall to produce agricultural crops 
without the necessity of resorting to unusual methods of cutlivation,; such 
as: the system commonly known as “dry farming,” is, if se a of 
irrigation, subject to entry under the desert land law. 


Je onus, First Assistant Secretary: oS * : 
June 4, 1913, the Department. affirmed the action of ie Commis: 
sioner of the General, Land Office, which likewise affirmed the de- 
cision of the local officers holding for cancellation the desert land 
entry of Benjamin W. Spaulding, made May 2, 1910, for the S. 4 NE. 
~ 4,and lots 1 and 2, Sec. 4, T.18., R.1 E., M. M.. Bozeman: Monten, 
land district, upon the contest of Elizabeth L. Houston, filed Novem- 
ber 17, 1911. A motion for rehearing has been filed on behalf of the 
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: entryman, and oral argument has been heard in support of the 
motion, and in opposition thereto.. A number of affidavits and ex-. 
hibits have been offered since the hearing below, but ony the evi- 
dence properly in the record will be considered. 

The contest affidavit charged that said desert land entry was of 
illegal inception; that the entryman had abandoned the same; that 
he had failed to comply with the laws atter Een and that ihe land 
| 1s nondesert in character. | 
- However, the evidence was mainly confined to the one qetons as 
- the character of the land, whether desert or nondesert. The de- 
cisions heretofore rendered in the case have recognized this as the 
only question meriting attention upon the evidence submitted, and in 

counsel’s brief for contestant it is stated: | 
We agree with counsel for contestee that there is really only one question in 
this case, and this is whether the land be desert or nondesert In character. 

Testimony was submitted by the contestant to show that lands ad- 
jacent to the land in contest, and of similar character, had been for 
several years successfully farmed under the system of dry land 
farming. The contestant, on the contrary, introduced evidence that. 
farming without irrigation in that region had not been successful. 
The preponderance of evidence in the record appears to be that such - 
methods were usually and reasonably successful, especially in recent 
years. This, however, means that a crop is produced only each | 
alternate season on the same tract, as, according to that system, the 
land is summer fallowed each alternate year, sand furthermore, a. 
resort to this system indicates meager precipitation. 

It is not believed that land which can ‘be successfully cultivated | 


only by means of the so- -called dry farming system, should be classed — 


as of that character which excludes it from desert land entry. 
Under that system, crops are not produced “one year with anOGhers: 
but only every other year, where successful. | 

The case of Pederson v. Parkinson (37 L. D., 522), was much 
like that under present consideration, except, peehape. successful dry 
farming is shown in this case to have extended over a longer period 
of time than that shown in the case referred to. In that case it was 
stated: ee 
The testimony developed the further facts that summer fallowing is necessary 
to successful farming on these lands, so that when this emethod. is employed 


the average yield per acre would have to be divided by two, thus reducing ; 
the average yield to half. ; 


And it was held: 


Lands that one year with another for a series of years will not without 
artificial irrigation produce reasonably remunerative crops are desert ee 
the meaning of the desert land law. | 
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Not only is it shown in this case that irrigation was carried on in 
this vicinity, but that in the absence of irrigation resort to the dry 
farming system was necessary to successfully grow crops. Many 
desert land entries have been made 1 in this region, and Baten have 
been granted thereunder. 

By the acts of February 19, 1909 (35 Stat. 639), and aauies 17, 
1910 (86 Stat., 5381), commonly known as the Enlarged: Homestead 
Acts, Congress provided for allowance of enlarged homestead en- 
tries of a certain class of lands in particular States mentioned — 
therein. In the instructions of December 14, 1909 (38 L. D. , 861), 
issued under the act first above referred to, the Depacement con- 
strued the act to permit such entry of nonmineral, nontimbered, non- 


irrigable public land— 


which, as a rule, lacks sufficient rainfall to produce aericuitaral crops without 
the necessity of resorting to unusual methods of cultivation, such as the system 
commonly known as “dry farming,” and for which there is no known source of 
water supply from which such land aye be successfully irrigated at 3 a reason- 


able cost. 


Tf such lands: be susceptible of irrigation, they may not be entered 
under said acts; but it is believed, and it is hereby held, that they 
may be entered under the desert land laws. 

From the evidence submitted, the Department would not be justi- 
fied in assuming that this land cannot be irrigated—in fact this was 
not an issue in the case. Assuming, therefore, that the land is sus- 
ceptible of irrigation, it otherwise comes within the definition above 
given, and is proper for a desert land entry. | 

Upon these considerations, the former decision is s hereby recalled 
and vacated, the Commissioner’s decision reversed, and the contest 


dismissed, 


HOME MINING COMPANY. 
Decided November 12, 1918. 


Minixe Cuarm—APPLICATION ror. PATENT— VERIFICATION. . 
Section 2385, Revised Statutes, contemplates that applications for patent aiden 
-the mining laws, and proofs to support. the same, shali be verified within’ . 
the land district wherein the claim applied for is situated ; and an applica- 
tion verified outside the land district wherein the claim is situated, although 
before an officer authorized to administer oaths therein, is now properly 
verified within the meaning of that section. , 


NOTARY PUBLIC—ATTORNEY BEFORE EXECUTIVE Dccaenanen 


The proviso in the act of June 29, 1906, amending section BBS of the Code of 
the District. of Columbia, which provides that no notary public shall be 
authorized to administer oaths in connection with any matter before any 
of the executive departments in which he is employed as counsel, attorney, 
or agent, applies to all notaries public, in the District of Columbia or else- 
where, who practice as attorneys before any of the executive departments. 
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 Jonus, First Assistant Secretary} 7 | 
_ The Home Mining Company has filed a motion for: reheating in 
the matter of its application 08429 for patent to the Board of Trade — 
and other lode mining claims, survey 8968, wherein the Department, 
| by. decision of September 25, 1918, affirmed the decision of the Com- 
missioner requiring the climins to substitute for the present appli- 
cation and certain proofs new application and corresponding proofs. 
_ It appears that the present application, proof of posting on the 
claim; proof of continuous posting and proof of charges and fees paid _ 
were verified before one W. J. Beecher, a notary public, who was also 
attorney for the applicant company, at. Great Falls, Montana, and 
outside the land district wherein the claims are situated. The Depart- 
- ment, in the decision complained of, held these papers to have been 


improperly verified, stating that section 2335, Revised Statutes, re- _ 


quires such papers to be verified within the limits of the land district. 
It is urged in the motion that section 2335, Revised Statutes, re- 
quires merely that affidavits of the nature of those here in question 
shall be verified before an officer authorized to administer oaths 
within: the land district, and it is shown that the notary public 
before whom the said papers were verified was authorized to ad- 
minister oaths anywhere within the boundaries of the State of Mon- 
tana. It is contended that, in view of the provisions of section 2335, 
Revised Statutes, and the laws of Montana, and of the fact that the 
affiants resided at Great Falls, which is practically isolated from 
any point within the land district, the ‘said papers should be ac- 
_cepted as fulfilling the ee of ane law in the matter of 
verification. 
In the case of Mattes ». Treasury Tunnel, Mining sad educhion: 
Company (34 L. D., 814), the Department, after a full discussion 
of the laws respecting the verification of affidavits required to be — 
filed under the mining laws, held, in substance and effect, that said — 
section 2335, Revised. Statutes, clearly contemplated that ah papers. 
should be verified not only before an officer authorized to administer | 
- oaths within the land district wherein the claim applied for is situ- 
ated, but that they should actually’ be verified within such land — 
| district, and specifically overruled the decision in the case of Loner- 
gan v. Shockley (33 L. D., 238) in so far as it held that an applica- 
. tion for patent, verified. outside the land district wherein the claim | 
involved was situated but before an officer authorized to administer _ 
- oaths therein, was properly verified within the meaning. of the section. 
It further appears, as above stated, that the papers herein referred 


to were verified before a notary public who was also the attorney for — 


_ the claimant in the prosecution of said patent proceedings. In an 
opinion rendered by the Attorney General, April 18, 1907 (26 Ops. 
7 Atty. oD 286), it was held that the proviso in the ‘act: of June 29, 
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1906 (34 Stat., 622), amending section 558 of the Code of the Dis- 
trict of Columbia, providing that no notary public shall be author- 
- ized to administer oaths in connection with matters in which he is 
employed as counsel, attorney, or agent in which he may be in any 
way interested before any of the Departments of the United States’ 
Government, in the District of Columbia, or elsewhere, applies not 
only to local attorneys but to all attorneys who are notaries who 
practice before said Departments. 

It is clear, therefore, that, under the foregoing eae the ap- 
_ plication and proofs heretofore filed can not be accepted as appro- | 
priate bases for an entry and patent to the claims in question. The 
claimant, therefore, will be required to substitute. for the present 
application and eer corresponding papers verified within the 
land district wherein the claims are situated. 

The decision complained of is accordingly adhered to and the 
motion denied. 


JENSEN v. KENOYER.. 
"Decided November 15; 1918. 


Practicn—Norticr OF APPRAL—-SPROIFICATIONS OF ERROR. 

It is not essential. that the. notice of appeal provided for by Rule 76 of 
Practice shall contain specifications of error, it being sufficient if specifica- 
tions of error be filed within twenty, days after service of noti¢e of appeal, 
as provided by Rule 80. 6 | 


RECLAMATION—RESIDENCE—-MARRIED WOMAN. 

By virtue of the acts of June 25, 1910, and April 30, 1912, one who made entry 
of lands within a reclamation project prior to the act of June 25, 1910, and 
in good faith established residence, is not subject to contest for failure to 
maintain residence prior to the time water is available for irrigation of the 
land, provided residence is established and application for water right filed 
within ninety days.after the issuance of public notice fixing the date when. 
water ‘will be available; and where an entrywoman marries after establish- 
ing residence, and removes to the unperfected homestead entry of her hus- 
band, she does not thereby forfeit the protection accorded by these acts, — 

- where after final proof upon her husband’s claim she returns and reestab-— 

- lishes residence upon her own claim within the time fixed therefor. 


JONES, First Aevnns Secretary: 

This record is before the Department in response to departmental 
order of April 30, 1918, directing the Commissioner to certify the 
record upon the petition oF Hans Jensen. 

By decision of December 31, 1912, the Comitiissionar of the General 
Land Office affirmed the action of the local officers, and dismissed the | 
contest of Jensen against the homestead entry of ‘Annie F. Kenoyer. 

Notice of that decision was served upon the contestant January 6, 
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~ 1918, On February 5, 1913, he served notice of appeal on. attorneys | 
for the contestee, and filed notice in the local land office with proof of _ 


service attached. In said notice it was stated that the grounds for 


the appeal would be set forth in a brief with specifications of error to 
be thereafter filed in accordance with the Rules of Practice. On | 
February 19, 1918, the contestant served and filed in the local land. 


- office. specifications: of error setting up specificaily the perticulae 7 
errors’ relied upon, together with brief in support thereof. 


‘March 19, 1918, the Commisisoner declined to forward the re 


. e holding that no sufficient notice of appeal had been filed, as required 


by Rule 76 of Practice, inasmuch as no specifications of err or were set : 
up. in the notice. He accordingly closed the case. | 7 
Jensen then filed petition requesting that the Cuitiitaianée be di- 
rected to certify the record to the Department for consideration, and 
this request was granted: and the record forwarded, as above stated. 
The contestant served and filed notice of appeal within. thirty 
days from notice of the Commissioner’s decision, as required by 
Rule 76 of the Rules of Practice. He also within twenty days after 
service of notice of appeal, served and field brief and specifications 
of error, as provided by Rule 80. Therefore, the Commissioner erred | 
in refusing to transmit the appeal to the Department. See case of. - 
Jayne Reservoir (40 L. D., 180). Accordingly, the Department will 
now consider the case as upon appeal. 


age 13, 1909, Annie F. Berry made fomesten entry for the . 


EK. 4 SW. 4, Sec. 5, T. ( N., R. 7 E., Bellefourche, South Dakota, land 
district, under the provisions of the reclamation act. 

June 12, 1912, Jensen filed his contest affidavit against said entry 
alleging that claimant had never established or maintained a resi- 


dence upon said land; that she had never placed any improvements - 


of any kind thereon, ‘but that there was a small shack built there 
_by other parties; that the entrywoman shortly after filing upon said 


land married H. E. Kenoyer, and that she had lived with ee since _ 


that time on his unperfected homestead entry. __ | 
A hearing was duly had, and the local officers found § in agar of 
“the entrywoman. The Commissioner by his decision of December 31, 

1919, affirmed the action of the local officers. | 

Tt appears that one Nels Peterson formerly: held this land as a 


| part of his homestead, it being one of the farm units which he was | 


required. to eliminate foi his entry, and he accordingly relinquished 
the same, for which this entrywoman paid $150 and acquired the 
| improvements thereon, which consisted of a dugout and some fencing. — 

In August, 1910, the entrywvoman placed some furniture in the dug- 


out, with a view to establishing residence, and stayed there about 


: two Roles when. she was called away to Towa, her former home. . “She | 
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-yeturned to the vicinity of the land about September 1, 1910, and 


lived with her brother a short distance therefrom, snd thereatter 7 
was engaged in teaching school about four miles from the claim, She 
boarded with her brother until about December 1, 1910, when her 
house was completed, and she took up her residence therein together 
 jwith her parents. She resided there continuously and slept there — 
every night for a month and had no other home. During this time. 
she continued to teach school, going from her home in the morning 
and returning to her home on the homestead. in the evening. In. 


_ January, 1910, she boarded near the school, but returned to her 


homestead on Friday evening of each. week and stayed until Monday 
morning. Her school term was completed April 7, 1911, and she . 
- continued residence on the homestead until she was married, on | 
April 12, 1911, as above stated. Shortly after her marriage she 
moved onto her husband’s unperfected homestead entry, where they 
both lived. She built a house 12 x 18 feet upon her land, a chicken 
house, and a barn, and paid for the lumber that went into the house 
out of the wages earned teaching school. 

It appears that the husband of the entrywoman had made a home- 
stead entry. under the reclamation act on February 9, 1909, and had 


resided thereon continuously until about July 29, 1912. At the time 


of the hearing the entrywoman with her husband had returned to her 
homestead entry, the husband having completed the necessary resi- 
dence upon his entry to meet the requirements of the three-year 
homestead law. The public notices that water was available for 
use upon this land were given and filed in the local land office on 
May 2, 1912, and within ninety days thereafter the entrywoman had 
reestablished her residence upon the land, and had executed and filed 
an aflidavit in the local office showing that fact. On June 1, 1912, she - 
filed an application for water right for the land, which was allowed 
on June 6. She has paid the fees, water right and maintenance 
charges, and received water for the irrigation of the land. _ 

-Contestee claims that she was excused from residence during the 
period of her absence after marriage. The acts of June 25, 1910 (36 © 
Stat., 864), and April 30, 1912 (87 Stat., 105), are cited in support 
of this contention. The fornice act, as ‘held | in the case of Roberts v. 
' Spencer (40 L. D., 306) — | 


was intended to relieve entrymen who had made entry for nay: within a 
- reclamation project prior to the passage of said act, and prior to the applying 


of water by the project, from the necessity of maintaining residence upon the © : 


land “until water for irrigation is turned into the main irrigation canal from. 
_ which the land is to be irrigated,” it condones the prior. failure of the entryman 
~ to maintain residence where water has not: been available for irrigation of the 
land, and suspends the running of the seven-year limitation of the life of the 
entry by allowing the period of residence to commence from the time when | 
the water is made available. | 
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“The latter act of 1912 provided ; 


| That no, qualified entryman who prior to June twenty-fifth, nineteen hundred 
and ten, made bona fide entry upon lands proposed to be irrigated under the 
provisions of the act of June seventeenth, nineteen hundred and two, the 
national reclamation law, and who established residence in. good faith upon 
the lands entered by him, shall be subject to contest for failure to maintain 
residence or make improvements upon his land prior to the time when water 
ig available for the irrigation of the lands embraced in his entry, but all such 
entrymen shall within ninety days after the issuance of the public notice re- 
_ quired by section four of the reclamation act, fixing the date when water will | 
be available for irrigation, file in the local land office: a water-right application | 
for the. irrigable lands embraced in his entry, in conformity with the public 
notice and approved farm unit plat for the township in which his entry lies, 
and shall also file an affidavit that he has reestablished his residence on the 
land with the intention of maintaining the same for a pene sufficient to enable 
him to make final proof. 

Under the provisions of these acts, the ene was not in de- 
fault. It is contended, however, by the contestant that inasmuch 
as the entrywoman was living with her husband upon his unperfected 
entry, she was not entitled to the benefits of these remedia! acts. In 
the case of Anderson. »v. Hillerud (33 L. D., 385), it was held that 
where a woman, having an unperfected. homestead. entry, Marries a 
-man having a similar entry, and thereupon leaves her claim to live 
with her husband upon his homestead entry until he offers final 
proof, and then returns to her claim prior to contest, she thereby — 
cures her default in the matter of residence and 1 1s. entitled to beret | 
her entry. : Bie | 

It will thus be seen that the mere ae re marriage is no bar to com- 
pletion of a homestead entry made by an unmarried woman. It is 
only in cases where the entrywoman is in default, whether by reason — 
of marriage or otherwise, that contest: will lie. Marriage is not 
condemned. On the contrary, it is looked upon with favor, and 
where it does not cause failure to perform the duties with veforente | 
to a homestead entry, the entry cannot be successfully attacked upon 
that ground. e 

As above shown, this entrywoman was not in default. She had- 
been absent, but these absences were allowable under the acts above . 
cited, and she reestablished residence within the time required by 
the said act of April 30, 1912. Her marriage did not interfere with 
- her compliance with law, as-she met all of the requirements exacted 
by law during the period in question. : | 
_ The dismissal of the contest is affirmed. 
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LEWIS C. SMITH. a 


Decided November 19, Fi 913. 


cae LAND ENray—NoNcowrreurry—EQurranre ADJUDICATION. 

Where a portion of a timber land entry is eliminated for conflict with a prior 
school indemnity selection, and the remaining tracts are thereby rendered 
noncontiguous, patent may issue therefor, notwithstanding such noncon- 
tiguity, upon confirmation of the entry by the Board of Equitable oa 
cation. . 


Joxes: First Assistant Sonnet: 3 
Lewis C. Smith has appealed from the action of ‘the errr 


sioner of the General Land Office holding for cancellation his timber 


entry, for the reason that it contains three noncontiguous tracts, 
allowing claimant, however, to elect to retain one of the tracts - 
should he so desire. 

The entry was made for the SE. 2 SE. 4, See 11, 8. 4 SW. 4 4, See: 
12, and NW. 4 NW. 4, Sec, 18, T. 24 N,, R. 1 W. M. D. M., San 
creatine: California, land Aietricts. | 
Upon examination of the claim, the siamo found that the 
“SW. $ SW. 4, Sec. 12, was in conflict with a prior State indemnity 
criael selection, and directed cancellation of that tract and issuance 
of final certificate for the three remaining tracts, which are noncon- 
tiguous, but touch at the corners. The local officers accordingly 
issued final certificates for the three noncontiguous tracts, and the 
- Commissioner approved the proofs and listed the case for submission 
to the Board of Equitable Adjudication, = 

Under date of October 3, 1912, the Department instructed the 
Commissioner that this was nce a proper case for submission to the 
Board, and it was directed that claimant be permitted to elect to 
retain any one of the 40-acre tracts, and that in case he failed to do 
so, the entire entry should be canceled. The Commissioner carried 
: that order into effect, and the present appeal is from that action. | 
Therefore the case as it now comes before the Department i is in the 
nature of a motion for rehearing of its former order. 

It has been held that where tracts in a homestead entry have been 
left noncontiguous by reason of the elimination of a portion of the 
entry for good cause, patent may issue for the remaining portion 
- upon confirmation by the Board of Equitable Adjudication. See 
cases of B. F. Bynum (23 L. D., 389); Akin v. Brown (15, L. D., 


119); George H, Plowman (38 L, D., 412). 


_ . There is*even stronger reason for peas this rule in the case 
| of a timber entry, where no occupancy or cultivation of the land i is 
required, ° - 
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Accordingly, the former departmental order is hereby recalled and — 
Hacited. and the Commissioner is directed to again list the case for, 
| consideration by the Board of mautenie as ase 2 


_ ERNEST WEISENBORN. 
| Devided November 19, 1918. 


- REePayment—Act OF Marcu 26, 1908. | | | 
The act of March 26, 1908, contemplates repayment of the purchase money paid 
under any public land law in all cases where the applicant fails to acquire 
title, in the absence of. fraud. or. attempted fraud in connection with the — 
application to purchase; and where commutation proof upon a homestead. 
-entry was rejected solely for the reason that notice thereof by publication 
was defective, repayment of the purchase money paid in connection there- 
with should not be denied on the ground that eS defect ene have beeu 
cured and the aay confirmed. . 


JONES, Hirst Assistant Retieara. 

Ernest: Weisenborn appealed from decision of the Commissioner of 
the General Land Office of April 12, 1913, rejecting his application 
for repayment of money paid on Ge nianiation of his homestead entry 
for NW. 4, Sec. 22, T. 7 S., R. 1 E., Oregon City, Oregon. | | 

iy sbedary 9, 1892, Weisenborn ands entry and. submitted poet 
tion proof, nok the General Land Office rejected because notice by 
publication: was insufficient. He has made several prior applications 
for repayment and the present one is made under act of March 26, 
1908 (35 Stat., 48). The Commissioner held that Weisenborn’s entry _ 
was allowed on sufficient proof of compliance with the homestead 
law, but failed for the. sole reason that notice by publication was _ 
defective, and the entry would have been confirmed on a showing th at 
the defect in publication had been cured. | | 

The act under which this application is made roves : 


- That where. purchase. money and: commissions paid under any public land ine . | 


have been or shall hereafter be covered. into the Treasury of the United States 
under. any application to make any filing, location, selection, . entry, or proof, 
— such purchase moneys and commissions. shall be repaid to the person who made 
such application, entry, or: ‘proof, or to his legai representatives, in all cases 
where such application, entry, or proof has been-or shall hereafter be rejected, 
and neither such applicant nor his ijegal representatives shall have been guilty 


of any fraud or attempted fraud in connection with such application. 


The evident purpose af this act was to return to disappointed pur- _ 


chasers of public lands their purchase money in all cases where they _ 


fail to. acquire title and had been guilty of no fraud or attempted — 
, fraud i in connection with their applications to purchase. The oes a 
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_ tion to repay is placed on the failure of consideration and is granted 
in all cases not tainted by fraud. The present case comes within 
benefits of the act. : 
The decision is reversed 


eae! 


- WILBUR MILLS.- 
Decided Woveuter 20, 1918. 


RECLAMATION HoMESTEAD—CULTIVATION. | 
— The provisions of the three-year homestead act of June 6, 1912, respecting 
cultivation, have no application to entries made under the reclamation act; _ 
but the reclamation laws require, as a prerequisite to the issuance of final 
certificate and patent, that the entryman shall have reclaimed, for agri- 
cultural purposes, at least one half of the total irrigable area of his entry 
| and paid all reclamation charges at that time due. i . 


dongs, first Assistant Secretary: _ 
December 19, 1907, Wilbur Mills made mesial entry No. 02190, 
_ subject to the provisions of the reclamation act of June 17, 1902 (82. 
Stat., 388), for farm unit D, or the W. 4 SE. 4, Sec. 18, T. 19 N., R. 
31 E., M. D. M., Carson City, Nevada, land district, cad on October 
27, 1912, submitted final proof thereupon. | 
J anuary 31, 1918, the Commissioner of the General Land Office 
rejected the proof upon the proune that evidence oF cultivation | is 
_ insufficient. - | : 
- Final pre was ‘offered under the provisions ‘of chon 9291, 
Revised Statutes, as amended by act of June 6, 1912 (37 Stat., 123), 
‘which act requires generally the cultivation of one-sixteenth of the 
area of the entry beginning with the second year and one-eighth 
- thereof beginning with the third year and until final proof. Mr. | 
Mills’s testimony as to cultivation is to the effect that in 1910 he- 
seeded 51 acres to wheat and barley and harvested 12 tons of grain, — 
but in 1911 he did no farming except a small garden. In 1912 he 


putin no crop because he “was afraid to risk it on account of the — | 


water shortage.” In a supplemental aftidavit submitted with the 
appeal he testified that during the season of 1912 he was working his 
7 claim, plowing and leveling the land, and now has the entire 80 acres - 
in good shape, ready for seeding. 


The Commissioner’s decision apparently overlooked the fact cnag: 4 


the act of June 6, 1912, supra, expressly provides that its provisions 
as to cultivation shall not apply to entries made under the reclama-- 
‘tion act; consequently, the fact that entryman failed to cultivate 
one-eighth of the area embraced in his entry during the years 1911 
- and 1912 does not in itself warrant the rejection of the final proof. 
The reclamation law requires" eet as a precede to the issuance: 
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7 of final certificate of entry and patent: entryman. shall show that he | 

has reclaimed at least one-half of the total irrigable area of his entry, 
_ for agricultural. purposes, and the circular approved February 6, 
1918, as amended to September 6, 1913 [42 L. D. , 849], provides 


that entryman in such cases must have cleared and leveled the land, 


provided sufficient laterals for its irrigation, and watered and se- 


cured the growth of at least one satisfactory crop upon not less than ed 
one-half the irrigable area of the entry. 


The act of August 9, 1912 (37 Stat., 265), provides that after the ; 
proof of reclamation, as above set. forth, and payment of all reclama- 


tion charges then due, final certificate and patent may issue reserving 
to the United States a lien upon the land and water rights for the 


payment of all sums still due the United States. 
In this case the improvements are sufficient to evidence the ee 
- faith of the entryman ; his residence has been practically continuous;_ 
and his cultivation sufficient to comply with the general provisions 
of the homestead law. The Commissioner’s decision is accordingly 


~ reversed and the final proof accepted, Final certificate and patent, . 


however, will not be issued until submission of satisfactory proof of | 
reclamation of not less than one-half the irrigable area, as above set 
- forth, and payment of all reclamation charges at that time due. 


_ FERDINAND J. CLIFFORD, 
| Decided November 20, 1918. 
‘ Homestrad—CULTIVATION—PLANTING OF Feorr TREES. | 
The planting and care of fruit trees, in the development of a fruit fara: is — 
— eultivation to agricultural crops within the contemplation and purview . of 


both the general homestead law and the aie bal homestead act of June 6, 
1912. ie | 


J onns, First Aas Becnebiaiys | 
Appeal is filed by Ferdinand J. Clifford from Pee of f February 


| 11, 1918, of the Commissioner: of thé General Land Office rejecting 


the final: proof submitted October 16, 1912, certificate i issuing October 
28, 1912, on his homestead entry made Descrnen: 22, 1908, tie lot 2, 
containing 10.20 acres, Sec. 21, T. 30 N., R..24 E. W. M., Waterville, 
‘Washington, land district, for the stated reason said proof shows in- 
_ sufficient residence and cultivation to comply with the ‘provisions of 
the act.of June 6, 1912 (37 Stat., 123), under which same was offered; _ 
also, that “the planting of fruit trees is not recognized as ulti: | 
vation.” 

Said proof shows car improvements | on this small tract, consisting | 
| of a 3-room ni -honse, » with basement of 2 rooms, barn, henhouse, and — 
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fencing ou 6 acres, all of the salnwebte land. aihsee, improve : | 
ments are valued by the entryman at $800, by oné witness at $500, 


and by the other witness at $300. There were 5 acres plowed and in . 
cultivation, crops being raised in 1909 and 1911, and the land being 
_ fall plowed in 1910 and 250 fruit trees planted in the year 1912. The 
entryman established residence on the land March 16, 1909, and lived 
there with his family to December 25, 1909, and from November 18, 
1910, to March 24, 1912, since which he has lived “in a tent on the 
river,” a mile and a half distant from the land, “ to be close to water.” 
His absences were “ for work;” and he states in this appeal that he | 
was. compelled to go away aon the land in December, 1909, by the — 


- failure of his crops that year, and there was no work close at hand; 


- that he had to take his wife because of sickness; and that the man — 
he hired to look after the land betrayed his trust and all his house- 
hold goods and personal property, including 4,000 feet of water pipe — 
laid from a spring, were stolen or levied on unlawfully, to secure — 
the return of which required litigation prosecuted to the Supreme 
Court of the State; these circumstances necessitating his continued 
absence from the ind as without this pipe line he had to carry water 


a. considerable distance, which he stood for a while, but was. “ just. - 


a little past human endurance,” and he was without money to repipe | 
the land. 7 | 
The Department is “impressed rei all the: record with this entry- 


man’s good faith. While his proof fails to show a strict and literal 


compliance with the specific requirements of said act of June 6, 
1912, it shows on the whole an aggregate residence of two years, one ~ 


months and fifteen days, more than the required aggregate residence ~~ 


under said act, and continued agricultural use of much more than 
the required area of cultivation under that act. While the entry- 
man by his long-continued absences from the land without leave sub- 
jected his entry.to forfeiture under the law and to contest, no for- 
feiture has been declared nor contest initiated; and he can not be 
held subject to the requirements of said act as to Ieave of absence for ~ 
his absences occurring prior to the passage of said act. His absences — 
do ‘not indicate any bad faith, under the circumstances shown, nor 
does his manner or extent of cultivation. The land has been put 
each year to an agricultural use and to such use apparently as it is 
best adapted and as best suited the wishes of the entryman in making 
it his home and homestead, having taken the land, he says, for a 
fruit farm. The raising of fruit is strictly a horticultural rather — 
than an agricultural use of land, but it is in the broad sense of the 
word an agricultural employment of the land, and the development 
of a good orchard, and the planting and care of 250 fruit trees as 


the beginning thereof, is such cultivation to agricultural crops as is _ 


within the contemplation and purview of the homestead law, whether 
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the. entry be ade or eapoot be submitted prior or + subsequent to the 
_ passage of said act of June 6, 1912. | 
- The regulations of September { 6, 1918 A L. D., , 848)5 relative to 
zm cultivation, further provide that: | 


‘Tilling of the land or. other appropriate treatment for the purpose of con- 
- serving the moisture with a view of making a profitable crop the succeeding. 


year will be deemed. cultivation within the terms of the act, where that manner 
of cultivation is necessary or generally followed in the locality. 


Upon review of the whole case, the Department i 1s of opinion dio 7 
7 entryman has substantially complied with the requirements of the _ 
law, and that the proof should be approved, the certificate held — 


- a intact, and the entry passed to parent in the absence of other objec: ae 


tion, which is hereby directed. 
The decision appealed from is therefore reversed. 


_ ‘HELEN SERRET. 
Dene’ Wovember 22, 1918. ° 


Hawiyeei ney VoIp AB [rrto—Acr OF Mingus 26, 1908. 
Where a desert land entry is found and adjudicated by the Jand department 

to be void ab initio, and is canceled for that. reason, such entry is “re - 

jected ” within the meaning of the act of March 26, 1908, and the entryman | 

is entitled to repayment. of the purchase moneys: paid in connection there- 

with, in the absence of fraud or cats ae fraud in connec en with the 
en . : : - 


JONES, First Assistant Rcaretary? : | 
_ Helen Serret has appealed from a. decainn of the General ana 
Office, rejecting her application for return of purchasé money paid 
in connection with her desert- land entry, made July 7, 1903, for the 


— &. 4, Sec. 24, T. 5 N., R. 10 E., Helena, Montana, ina district, 


Final proof was submitted and, certificate issued January 28, 1908, 


~ except as to the SE. 4 SW. 4 and SW. i SE. 4, which had been cot = 


—celed by pincanenb Navan 7, 1907. : | 
Subsequently proceedings were instituted against the entry on the | 
: charge that the land was not desert in character, on which charge © 
hearing was had, the local officers finding that the charge. had been _ 
sustained by the testimony adduced. Their action was affirmed in 


decisions on successive appeals to the General Land Office and to — | 


the Department and the entry was canceled J une 29, 1912. . 
Thereafter Serret. filed application for oe eae accompanied — 


- with a.relinquishment of the entry, which application was denied — 


_ by the General. Land Office on the ground that as the entry had 
‘not » been erroneously allowed, on the proofs presented at the time 
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the application was made, and had not been canceled for conflict, 


the case is not one in which repayment is allowed by the act of June |. 


16, 1880 (Qt Stat., 287). 
Section 1 of the act of March 26, 1908 (35 Stats, 48), moulds for $ 
repayment of purchase money and: commissions, aid under any pub- — 

lic-land law, in all cases where the peolic ten: entry or proof has | 
been rejected and the applicant has not been guilty. of fraud or at- 
tempted fraud in connection therewith. 

The cancellation of an entry, is only the consummation or final 
step in the process of rejection. In the present case it has been | 
found that the entry was void ab tnitio, and canceled for that rea- 
son. The entry may properly be considered as a rejected entry 


-within the meaning of the statute last above cited and repayment 


allowed, 1f no fraud or attempted fraud in connection therewith be 
found. See Mary Ward (39 L. D., 495, 497). 4 

The record has been carefully ezarained and on consideration of 
all the circumstances attending the making of the entry and the re- 
linquishment, the Department does not find such clear disclosure of 
fraud or attempted fraud on the part of the claimant as would jus- 
tify denial of her application for repayment under the said act of 
March 26, 1908. Repayment will, therefore, be allowed. 

The decision appealed from is accordingly hereby reversed. 


JOHN W. SCHOFIELD. 
Decided November 22, 1918. 


ScHooL INDEMNITY SELECTION—-SETTLEMENT on Basr LAND Prior TO APPROVAL. 
The legal title to a tract of school land relinquished as base for indemnity 
selection does not revest in the United States until the selection is approved, 
and prior to such approval the relinquished land is not subject to entry, 
selection, or other appropriation under the public land laws; but where 
‘settlement was made upon land so relinquished prior to approval of the 
_. gelection based thereon, on the faith of statements by the State Land Com- 
- piissioner that the State did not claim the land, and application to enter 
filed by the settler, such application should not be rejected outright but held. 
and considered in connection with the selection, and if the selection be 
approved, the settlement right should be recognized and protected. — 


Jonus, First Assistant Seeretary : | : 
John W. Schofield appealed from decision of the Commissioner of 
the General Land Office, of February 6, 1913, rejecting his homestead 
application for N. 4 NW. 4 and SW. 4 NW. 2, Bec. 386, T. 44 N., BR. 4 


7 W., B. M., Coeur d’Alene, Idaho. 


“The land is within the former Coeur #Alene Tai reservation, 
opened to entry under act of June 21, 1906 (34 Stat.; 336), by which 


- DECISIONS RELATING. TO THE PUBLIC. LANDS, a nee | 


sections 16 and 36 in aed township were granted to the State for sup- 
port of common schools.. May 2, 1910, approved township plat of 


survey was filed in the local ic. Ochs 93, 1912, Schofield filed 


- application for homestead entry which the local office rejected because — 
the tracts were school land and, November 15, 1912; Schofield ap- 
_ pealed to the Commissioner, alleging the land was noe school land 
“because the State land board of Idaho has relinquished the same 


and disclaims ownership.” The Commissioner held that title inured _ 


to the State on identification by survey and the land department has 
no jurisdiction to dispose of it oS the ica land ame eae 
Commissioner held: a | 3 

It is true, the State has applied to. select other land | in lieu of the land 
applied for by Mr. Schofield, but such indemnity selection has not been ap- : 
proved, and until approval thereof, title to the base land does not revest in the | 
United States. Edwin Collins, 40 L. D., 444. : 

In support of his appeal Schofield shows that he catia on im 
‘land on letters of the State Land Commissioners of October 11, 1911, 
that “the land has been relinquished by the State,” and December 31, 
1909, that “the land does not belong to the State. ” ‘These letters 
were written ‘to him as reason for mejecune his application to lease | 
the land. 

There was no error in the accion: Legal title to a tract of land . 
relinquished to the United States as base for a selection does not — 
pass until the selection is approved. Before that time the State may 
recede from its selection and take the land in place, or, for sufficient 
reason, the Commissioner may reject the selection, leaving the title 
of the State to its school land base unaffected by the attempted selec- 
tion. The case here. presented, pending a selection, is in principle 
| substantially’ like that in Maybury a, Hazletine (39 L. D., 41, 42; 
same case, 33 L. D., 501), under the act of June 4, 1897, ap Reteun 


the Department held that land relinquished to the United States 


as base for a selection is not subject to appropriation, entry, or 
selection. under the public land: laws until the relinquishment. is 
approved and title tendered to the United States is accepted, Title 
had not become vested in the United States to the land applied for 
by Schofield by the mere relinquishment of the State. The title was 
merely sub judice, and it was due the State that the title should. 
not be incumbered while its selection was pending, so that should it 
be rejected the State would be restored to its entire title, unclouded 
by any act of the United States. 

It is not fair to the State, nor is it good udininietention to penn 
the entry upon a mere probability, however strong, that the State’s 


ae selection will be approved. 


The Department notes that settlement and aiitoal nis for ee | : 
were made in faith of letter from the State Land Commissioner, — 


geet _ DECISIONS RELATING ‘TO THE ‘PUBLIC LANDS, | 


giving Schofield ceaconneles cause to plies that the aa dia not 
aoe the land. The State before that time had relinquished the — 
land and made an indemnity selection, which had not been passed 
upon by the Commissioner of the General Land Office at time of his 
decision rejecting Schofield’s application, The Department there- 


_ fore deems it just to Schofield that the State’s application for selec- . 


tion should be decided before final rejection of his. application to 
- make entry, and that if the selection be approved, Schofield’s home- 
stead application should be allowed. In other words, the State’s 
selection and the application for homestead entry should be deter- | 


- _ mined at one and the same time, saving to Schofield his attempted _ 


rights by settlement made in faith of the State’s representation 
to him. 

The decision is therefore’ ae sna case remanded to the Gen- 
eral Land Office, with direction to determine the two matters involv- 
ing the same tract of land at the same time, recognizing Schofield’s 
| rights by settlement and homestead application in case the selection 
is entitled to be approved, with right to either party to appeal and 
bring the whole case to the Department, if either feel agarieved by 
the conclusion reached, | _ | 


GREGORY SCHOEN. 
| Decided November 22, 1918, 


RuswEnce—UNINHABITABLE LAND. 

_ Where a homestead entryman, after. the establishment of residence in good. 

faith upon his entry, found it necessary to remove therefrom to a nearby © 

tract owned by him, because of the fact that the land embraced in the entry 

was low and marshy and subject to overflow for a considerable portion 

' of the year and rendered thereby unsuitable for a place of residence, but 

continued to cultivate and improve the homestead, such practically com- 

pulsory change of abode will not be held. to break the continuity of his 

7 residence, and the entry may be submitted to the Board of Equitable 
Adjudication for confirmation. . | 


ge First Assistant Secretary: 

Gregory Schoen has appealed from the isaion of the Commis-— 
sioner of the General Land Office, dated February 20, 19138, holding 
for eon his homestead entry, oS on. December 29, 1902, — 

for the E. 4 SW. 4, Sec. 27, NE. 4 NW. 4, NW. 4 NE. 4, See. 34, 
T. 44.N., R. BT B., M. D, M., Carson City, Nevada, land district, upon 
which final roo! was submitted on May 24, 1910, and final comiteate 
was issued on May 25, 1910. 

Proceedings against this: entry, on behalf of the Governtnent, were — 
directed on August 30, 1911, upon the charge that the entryman had © 
not established and ate aed residence upon the land. <A hearing — 
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was: haa in June, 1912, and, upon the testimony submitted thereat, - 


the register socommended the cancellation of me: entry and the — 


receiver, that the entry be held intact. | 

The material. facts disclosed by the record are that the sisiciane. 7 
built a house upon the land under consideration and established resi- 

dence therein. He lived in this house for a few months and then _ 
removed to a point on private land, near his homestead, where he ~ 
built. a house and barn and made other improvements, of the value 

of about $2,000. The homestead is a marshy tract which he has 
ditched and drained and converted into a valuable farm. It is satis- 

-factorily shown that he changed his residence from the homestead - 

because the land was subject to overflow for a considerable portion of — 
the year, and was generally unsuitable for a place of residence. 
While some of the witnesses were of opinion that it would be possible | 
for the claimant. to live upon the higher ground within the limits of © 
his homestead, it was convincingly shown that residence on any part 
of the land would be inconvenient and disagreeable on account of 
the flood. water at. certain seasons of the year. The delay in the sub- ~ 
mission of final proof is shown to have been due to the claimant’s 
delay 1 in. securing his final naturalization papers... 

It is well established that the absence of a claimant for his home- 
stead, under circumstances’ which render such absence practically 
eanuleer y, does not interrupt the continuity of residence estab- 
lished. and maintained in good faith. See Lewis Quarnberg (12 | 
L. D., 199). Moreover, Rule 6, governing cases. of suspended entries 
referred to the Board of Equitable i la ag for the 
reference to that board of— 


preemption entries under laws requiring wets venidente on spud: land, in 


which the residence was found to be on private property, but where the tract | ; 


entered formed a substantial part of the farm of. the claimant, and was im- 
we ee and. cultivated by. him at the period required for residence. , i” 
‘Under the circumstances disclosed by the testimony in this case, 
_ the Department is of the opinion that the entry should be prepared | 
| for. submission to the Board of Equitable Adjudication. . 
_ The decision appealed from is, accordingly, reversed. 


S ee 


REGULATIONS, 


| Derarruanr OF THE Lwrnri0R, 
ie | Genera Lanp Orrice, a 
8 a Washington, D. C., November 28,1913. 
REGISTERS AND RECEIVERS, | | aks | os 4 Be 
United States Land Offices. 
Sirs: Paragraph 89, mining regulations, as ened 1 July - 1, 4913 
(42 L. D.. , 204), is Serhan amended so that the maximum Pate foe . 
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the saueton of mining notices therein provided shall apply to all 
land districts except Fairbanks, Alaska, | 

For such publications in the Fairbanks a oer te rate 
is fixed at $10 for each ten lines of space in a daily newspaper for 
the required period, and at $7 for the same space and time if publi- 
cation be had in a weekly newspaper. 3 | . 
| ‘Very respectfully, te  % 8 | 
: Cray TattMan, Commissioner. | 

“Approved, November 28, 1913: | | 
| A. A, von First Assistant Seoretary. 


AMAZIAH JOHNSON. 
Instructions, August 11, 1918. 


attii coe ene: IN PRIVATE Ownmrsmp—Water Rieu. 

Congress is without power to control or regulate the sale or acreage of lands in private 
ownership | within reclamation projects, but so long as the projects are under 
government control, may determine the acreage for which water may be supplied 
through such projects to any one land owner. 

RECLAMATION—WATER RiaHt—Proviso To SEcTION 8, Acr or Avaust 9, 1912. 

Under the proviso to section 3 of the act of August 9, 1912, no person sot at any — 
one time, acquire or own a water right, or be furnished water on account of a 
water right acquired from the United States, in excess of such quantity as may 
be necessary for the proper irrigation of one farm unit, as fixed by the Secretary 
of the Interior, unless all installments contracted. to be paid on the additional 
supply to be purchased shall first be paid in full, and the water right purchased 
for the lands in excess of one unit oe be limited: to a =HED'Y sufficient mon one 
hundred and sixty acres. 

RECLAMATION-——W ATER RigHr—Proviso TO Suction 3, Act. OF Avauas 9, 1912. 

The limitation in the proviso to section 3 of the act of August 9, 1912, as to the area 
of lands for which water right may be aes? or owned Py any one ae has 
reference to irrigable lands only. 


_ Jonus, First Assistant Secretary: 


In your (Director of Reclamation Service] letter of July 29 you 
- state that Amaziah Johnson has made proof on a farm unit under — 
the Huntley Project, containing 155.15 acres, of which 69.95 acres — 
are irrigable; that his neighbor has made proof on a farm unit under 
the same project, containing the same acreage, of which 56 acres 
are irrigable; that each has made four payments on the reclamation. 
building charges and that one of-the parties desires to purchase the © 
. unit of the other, including the appurtenant water rights. In.order 
properly to be able to advise the parties, you ask for a construction of 
section 3 of the act of August 9, 1912 (87 Stat., 265). The pau? of the a “4 
statute for which you call for an interpretation reads: | 
Provided, That no person shall at any one time or in any ce nceaxent as herein- — 
after‘otherwise provided, acquire, own or hold irrigable land for which entry or water- — 
_ right application shall have been made under the said‘veclamation act of June seven-: ~ 
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teenth, nineteen sane ad two, and acts sip thereto and amendatory 

_ thereof, before final payment in full of all instalments of building and betterment 

charges shall have been made on-account of such” land in excess of one farm unit as _ 

fixed by the Secretary of the Interior as the limit of area per entry of public land 

or per single ownership of private land for which a water-right. may be purchased 

respectively, nor in any case in excess of one hundred and sixty acres; nor shall water 
- be furnished under said acts nora water-right sold or recognized for such excess. 


Congress does not have the power to control or regulate the sale 
or acreage of lands in private ownership, but so long as the reclama-_ 
tion projects are under Government control, may determine the > 
acreage of water to be supplied through its projects to any one land- 
owner. - Bearing i in mind this Feature, the effect of the ae of the 
act quoted 1 is to provide: | 
No person shall, at any one time, acquire or own a water right, or be furnished | 
water on account of a water right acquired, from the United States i in excess of such | 
quantity as may be necessary for the proper irrigation of one farm unit, as fixed by 


the Secretary, unless all installments contracted to be paid on the additional supply 
to be purchased shall first be paid in full, and the water right purchased for the lands — 


in excess of one unit shall be limited to a supply sufficient for. one hundred and sixty. - 


acres. 


While the limitation of this set has raiereniés to feinabie lands 
only, that feature becomes. unimportant for the reason that the 
~ lands included in the contemplated purchase by either do not exceed 
the excess of one hundred and sixty acres permitted by the act. 
It follows, therefore, that either may purchase the lands of the other 
and be entitled to the water rights appurtenant thereto; on ashowing _ 
to the effect that all installments on account of the water right 
contracted for in connection with the tract purchased or sold wane 
been cae in full. _ oi * * 


ed 


_ KEEBAUGH AND COOK. 
Instructions, October ot. 1913. 


RECLAMATION—WATEE Rian? 
| Under the reclamation Jaws the same person or association of persons can, prior 
‘to the time all building and betterment charges have been paid, hold but one 
farm unit of public land and acquire a water right therefor, unless the water rights 
_ for any additional lands, not to exceed 160. acres, have been paid for in full; or, 
if not owning or holding a farm unit of public land, may own, hold, and siti . 
water for not exceeding 160 acres of private land within the project, without 
first paying in full the installments contracted for with reference to the water 


rights; but can not at the same time hold and obtain water rights for both a farm 


unit of public land and a tract of privately owned land, unless the installments 
on water right, either for the farm unit or for the private lands, not exceeding 
- 160 acres, have been paid 1 in full. . : 
J ONES, First Assistant Seoretary: 


Tam in receipt of your [Director of Reclamation Service] latter of | 
‘September 4, 1913, transmitting for instructions an pep Ecanon for 
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water right os Messrs. Keebaugh and Cook, for 78 acres of arigable | 
land in the W. 4, NW. 4, Sec. 7, T. 23 N., R. 56 W., North Platte | 
project, Nebraska, filed in the project office April 26, 1913. 

You state that Mr. Keebaugh has an. approved water right ap- 

- plication for 104 acres of irrigable land, farm unit G, Sec. 8, T. 23 
'N., R. 56 W.,.and that Mr. Cook has an approved water right applica~ 

| tion for 77 néres of irrigable land in farm unit D, Sec. 4, T.-23 N.,. 

R. 57 W., both of said applications having been made 3 in connection 

with the respective homestead entries of the parties named. | 
The question presented by you is whether, in view of the sonlien: : 


tions last named, the parties as joint owners of the private land first. 


described are entitled to file and have accepted a water right APR 
tion for lands in private ownership. 
The reclamation act of June 17, 1902 (82 Stat.,. 388), provides, 
in sections 8 and 4, for the entry of public lands ander the homestead 
laws and the conformation of such entries to farm units which, in 
the opinion of the Secretary of the Interior, may represent ‘the 
acreage reasonably required for the support of a family. Section 
5 of the act recognizes that water rights may be obtained for privately 
owned lands in reclamation projects, but provides that “no right 
to the use of the water for land in private ownership shall be sold 
for a tract exceeding 160 acres to any one landowner.” 

The foregoing act was amended August 9, 1912 (37 Stat., 265), 
section 3 of which act provides: | 

That no person shall at any one time or in any manner, except as hereinafter other- 
wise provided, acquire, own or hold irrigable Jand for which entry or water right 
application shall have been made under the said reclamation act of June seventeenth, 


nineteen hundred and two, and acts supplementary thereto and amendatory thereof, 
before final payment in full of all installments of building and betterment wharves 


- shall have been made on account of such land,‘in excess of one farm unit as fixed by - 


the Secretary of the Interior as the limit of area per entry of public land or per single 
- ownership of private land for which a water right may be purchased respectively, 
nor in any case in excess of one hundred and sixty acres, nor shall water be furnished 
under said acts, nor a, water right sold or recognized for such excess, . | 
The foregoing provision of law, it will be noted, probibits noe only — 
_ the acquisition but the owning of irrigable land prior to final payment 
of all installments of building and betterment charges in excess of — 
_one farm unit acquired under the homestead law or single ownership — 
of private land. While this act refers to lands it has reference to the — 
water rights to be. applied upon the land, for while Congress may not 
control the ownership of land in any one individual it may control © 
the ownership of a water right purchased under a Government project 
and from the Government. In neither case, whether it be under the 
homestead law or single ownership of private land, may the owner 


hold more than 160 acres before the payment of all of the mstallments — - 


contracted for with reference to a water right in excess of one farm _ 
unit, and this excess is limited to 160 acres, but in the case in hand, 
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| the entire holding i is limited to one farm unit, or 160 acres of. private 
land, for the reason that the water rights are not paid in full. The 


- language on this point is susceptible of but one construction, namely, 


that the same person or association of persons can, prior to the time 
all charges have been paid, hold but one farm unit of public land and’ 
acquire a water right therefor unless the water rights for the additional 
lands are paid for in full, and then not to exceed 160 acres for such - 

“excess. If they do not own or hold a farm unit of public land they | 

may own, hold, and obtain water for not exceeding 160 acres of 
_ private land within the project without first paying up in full the 
installments contracted for with reference to the water rights. They 
may not hold and obtain water rights for both a farm unit of public 
lands and a tract of privately owned lands, unless the installments on 
water right for the private lands, not exceeding 160 acres, are paid 
in full. 

The speleston at bar was not presented until April 26, 1913, a | 
must, therefore, be considered and disposed of under the provisions 
of law just cited. Mr. Keebaugh and Mr. Cook have each acquired 
and are holding under the homestead laws irrigable farm units for 
which water-right applications have been accepted but upon which 
“all installments of building and betterment charges have not: been 
made.” They are, therefore, not entitled at this time to file an appli- . 
- cation for, or to acquire, a water right for an additional area of private — 
land withim the project owned by them jointly or severally. The 
application is herewith returned and you will dispose of same in - 
accordance with the views hereinbefore expressed: | 


 GROFTHOLDT v. McCOLLUM. — 
Decided October 31, 1918. 


_ IMPERIAL VALLEY -Tatie—on or Marcu 3, 1909. 

The act of March 3, 1909, providing for the sale of isolated tracts of public lands i in 
Imperial Valley, hn no application to lands which were, at the date of the passage. 
of that act, included 1 in a bona fide claim under the public land laws. . 


Sg ONES, . First Assistant Secretary: 
Niels P. Groftholdt has paca from the sete of the Com- 
missioner of the General Land Office, dated October 8, 1912, allow- 
ing the desert-land application, filed on ‘December 1, 1909, by Nellie 
M. McCollum, for lot 3, Sec. 8; lot 2, Sec. 16; lot 1, Sec: 17, T.1758., 
R. 15 E., 8. B. M., , containing 18.11 acres, Los Angeles, California, 
land district. | ts 
The action of the General Land Office was based upon MeCullom’ Ss 
showing that she had occupied the land described in her application 
since June, 1908; had placed the same under cultivation, and had 
— 4TT9° —voL. 4213-35 
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built. thereon a house, chicken Reuse and tool shed; had wound . 
title to sufficient water to effect its reclamation; and that the cost 
of the improvements placed upon the land amounted to $1,000. 

In his appeal, Groftholdt objects to the allowance of said appli- 
cation only as to a strip 160 feet from north to south and about 900 
feet.east and west along the north side of said lot 3, section 8, which 
he alleges is in his possession and has been reclaimed by him from its 
former desert character. | _ 

It appears from the record to be undisputed that McCollum’s 
claim to the land under consideration, except that part thereof 
referred to by Groftholdt, attached i in June, 1908, and has been dili-. 
gently asserted and maintained. It further appears that, on De- — 
cember 23, 1904, Groftholdt made homestead entry for 80 acres of — 
land described in terms of the so-called Imperial Survey as the N. 4 
SE. 4, Sec. 8, T. 17S., R. 15 E., S. B. M. , containing 80 acres. On 
March 24, 1909, the plat of resurvey of said township was filed in 
the local office and ees said entry was adjusted to describe 
lot 2 and the NE. } SE. }, of said section, containing 88.8 acres. 
In this adjustment, to which he raised no objection, the narrow 
strip of land above referred to in lot 3 was excluded from his entry 
and 8.08 acres, not theretofore claimed by him, were added to the | 
entry. Groftholdt has submitted final proof and received patent for 
_ the 88.8 acres, and has made additional homestead entry for lot 3 

and the NW. 4 SW. 4, section 9, of the same township, upon which 
- he has likewise submitted final oro and received patent. Prior to 
his appeal in this case, he asserted no claim before the land oe 
ment to lot 3 of section 8, or any part thereof. 

. . In fact, in the appeal under consideration, Groftholdt asserts no | 
claim to lot 3 under any of the public land laws but insists that that 
subdivision should be disposed of uncer the act of March 3, 1909 
(85 Stat., 779). | 

The snd department has had aia occasion to esgic: the 
act of March 3, 1909, supra, and has uniformly taken the position 
that that act had no application to lands which were, at the date of 
its passage, included in a bona fide claim under the public land laws. — 
In a report, dated February 2, 1912, to the Chairman of the Com-. 
mittee on Public Lands of the United States Senate, on Senate Bill — 
4785, to amend the act of March 3 1909, supra, my predecessor 
stated: | 
Tn the consideration aa settlement by the land department of the many Sontests . 
and disputes growing out of the resurvey of the Imperial Valley, it has become evi- 
dent that most of the tracts described in the act of March 3, 1909, and in this bill, 
are within the limits of entries made or of valid claims initiated prior to the resurvey. 
It is the judgment of the Department it was not the purpose of said act to deny or 


destroy any valid claim that had attached to such lands, and in adjusting the various 
claims in the Imperial Valley such construction of the law has been followed. 
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on what has beni stated, it appears that there ig ‘no error in | 
the action of the Commissioner in allowing McCollum to complete 
entry upon, her application for the land under consideration. What- 
ever claim Groftholdt may have had under his homestead entry has 
been, with his consent, adjusted to another-and a larger tract and, 
if he has remained, as be alleges, in possession, of a part of the land 
relinquished to the United States in the adjustment of his entry, 
such fact confers upon him no right to object.to the bona fide appro- 
-priation of the entire subdivision by one qualified to make entry 
under the desert-land law. His possession of 3 acres of lot 3 is, upon 
the facts apparent of record, without claim or color of right, except 
under the act of March 3, 1909, i which had no mppHeation: to 
that subdivision. : 

The decision appealed # from is, accordingly, affirmed. 


a 


Cc. M. KIRKPATRICK. ; 
Decided October 31, 1913. 


| Rucramatton— WATER Brent APPLICATION—BETTERMENT Caines 
The provision. in the forms for water right applications requiring payment by | 


applicant of “betterment” or maintenance charges is a proper requirement under 
_ the reclamation laws, and the fact that at the time entry was made there was no - 


_ specific mention of ‘‘betterment” charges in the water right application forms 
then in use will not relieve the entryman from payment of betterment charges 
legally assessed against his: land. 

Water RicHr APPLICATION—AGREEMENT Not TO CONVEY TO ‘Disqvatannap 
PERSON. 
_ The provision in the form — water tight application by private land owner 


requiring him to bind himself not to.convey the land voluntarily to any person 


- not qualified under the reclamation law to purchase a water-right, upon condition 
that the application and any ‘‘freehold interest” sought to be conveyed. shall be 
subject to forfeiture, is a reasonable and proper requirement, and an application 

_ from which such provision has been eliminated will not be accepted. 
AGREEMENT BY APPLICANT TO GRANT ConTRoL Over DitcuEs, ETC. . 
The provision in the form of water right application by private land owner 

requiring applicant to agree that the United States, or its successors, shall have 

_ full control over all ditches, gates, or other structures owned or controlled by 
applicant. and which are necessary for the delivery of water, is in accordance 
with departmental regulations, and being a necessary incident to the proper 

management and operation of the project by the United States or its successors, 
is impliedly authorized by the reclamation act, and a water right applicant will 
be required to conform thereto. 
AGREEMENT BY APPLICANT TO GRANT Riau * ‘OF Way FOR Diercie: ETC, 
The provision in the form for water right application by private land -owner 
requiring applicant to agree to grant, and convey to the United States, or its 

_ successors, all necessary rights of way for ditches, canals, etc., for or in connection 

_ with the project, 1s a proper requirement, warranted by the spirit and intent of 

the reclamation act, and an applicant for water right-will be require to conform 
thereto as a condition to allowance of his app rcaton: 


Jonzs, First Assistant Secretary: 


“June 2, 1918, the Director of the Racha Service affirmed the 
action of the project engineer in rejecting water right application 
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offered by C. M. Kirkpatrick for lands in the NE. } NE. 4, See. 10, 
and E. 4 and SE. 4, Sec. 3, T. 41 8., R. 11 E., Klamath reclamation 
project, Once because applicant had omitted or stricken from the 


_ form of application certain material clauses thereof. 


From paragraphs 3 and 5 of the application applicant eliminated 
all clauses which obligated him to pay charges assessed against the 
land for betterments; from paragraph 6, wherein he binds himself 
not to convey the land voluntarily to any person not qualified under — 
the reclamation law to purchase a water right, upon condition that — 
the application and any “freehold interest”’ sought to be conveyed, 
shall be subject to forfeiture, he has stricken out the words “‘any such 
freehold interest.’ Section 7, wherem applicants agree that the 
United States, or its successors, shall have full control over all ditches 
gates, or other structures owned or controlled by applicants and which 
are necessary for the delivery of water, has been eliminated, as well as 
paragraph 9, wherein applicants agree to grant and convey to the 
United States, or its successors, all necessary rights of way for ditches, 
canals, etc., for or in connection with the project. , | 

The land involved is in private ownership and is alleged to have 
been. purchased by the applicant from a former owner who had applied 
for water right therefor prior to the adoption of the form of application 
now in use. Appellant, in substance, contends that by virtue of his 
purchase from the former owner and water-right applicant he secured 
a vested right in water for the irrigation of the land upon the same 
terms and conditions as the original applicant; that there is no legal 
authority for requirmg him to pay betterment charges or to grant 
or convey to the United States a right of way across his lands. for 
irrigation ditches, canals, etc. Furthermore, that he should not be 
required to agree that the United States shall have full control over 
all such structures, contending that he is not in position to make such 
a grant by virtue of certain deeds covering rights of way, executed by — 
the former owners. 

With respect to ie 30- ‘ead betterment charges, not only ins the 
act of August 9, 1912 (37 Stat., 265), passed prior to receipt of Kirk- 
— patrick’s application: specifically required the payment of “building 
and betterment charges,” but the Supreme Court of the United 
States, in the case of Swigart v. Baker, decided May 26, 1913, held. 
that the operation of the Reclamation Aot of June 17, 1902 (32 Stat., 
388), “is not necessarily limited to building, but may include the 
preservation and maintenance of what has been built.” The court 


further stated, with respect to the requirement of the law that the cost 


of the project be returned to the United States, that such cost repre- 
sented ‘“‘not only the expense of building but a maintenance up to 
the time it was surrendered to the water users.”’ The word “ better- 
ment” is not construed so broadly as to include all costs of structures 
or buildings which might be erected in connection with the reclama- 
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tion proj ect, but only such structures and improvements as are neces- 


sary for the proper construction and maintenance of the project. 
_ This being the case, the clause with respect to betterments, complained 
of by appellant, is not an unreasonable or unwarranted requirement 


put is a necessary and one one, pereeod, and required by 


existing law. 

Paragraph 6 of the tenes is In ‘strict Gaeiaig and accords 
with section 3 of the act of August 9, 1912, supra, and is also war- 
ranted by the scope and intent of the original Reclamation Act. 
~The United States must depend upon irrigable lands within the 
project limits to repay the cost of construction of irrigation works, 
and when lands are pledged or signed up by the owners, who thereby 
agree to take water and to pledge their lands for their proportionate 
share of the irrigation expenses, it is but a reasonable and proper 
requirement to further obligate them to dispose of the lands only 
to persons who are qualified to take and pay for a water right under 
the reclamation law; otherwise, by the simple expedient of trans- 
ferring lands to disqualified persons, the security of the government 
for repayment of project costs would be lessened or destroyed. 

Section 7 complained of, is in conformity with a rule laid down . 
by this Department in circular approved February 27, 1909 (37 L. D., 
468), and is impliedly authorized by the Reclamation Act and isa ~ 
necessary incident to the proper management and operation of the 
project by the United States, or its successors. Without some such 
provision the proper distribution of water to interested water users 
might be interfered with or defeated. _ 

Section 9 complained of, imposes upon privately owned lands 
within projects the same condition imposed specifically by the law 
upon lands therein entered under the homestead law. The owners 
of private lands are not.required to subject such lands to the opera- 
tion of the reclamation law or to take water therefor. Section 5 of 
the act of June 17, 1902, supra, extends to private landowners the 
privilege of acquiring water rights in government projects under cer- 
tain conditions, and in administering the law in connection with the - 
_ privilege so extended, it is believed to be entirely competent and 
proper for the United States, acting as the constructor and operator 

of reclamation works, to, through contracts with those who seek to 

acquire water, provide a way whereby water can also be furnished 
to other landowners, where it is necessary to traverse the intervening ~ 
lands of the first applicants. Such an arrangement is for the good 
of all interested water users in providing a method whereby water 
can be conveyed to the lands as well as affording the United States — 
the means by which such deliveries can be made. Applicant has 
no ground for assuming that this provision of the application or 
contract will be arbitrarily or unreasonably exercised. | 
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- With respect to appellant’s contention that he is not | in position - 
to agree to vest in the United States any control over ditches and 
other structures, as provided in paragraph 7, attention is directed | 
to the fact that said paragraph only obligates the applicant to the 
extent that such structures or lands are ‘‘owned or controlled by the © 
applicant.” Appellant acquired no vested rights to water for the 
irrigation of the land by purchase from parties who had filed water- 
right application under the reclamation law but who had not com- 
pleted the contract by payment of all charges assessed thereagainst. 
The Department has equitably held that such an assignee may suc- 
ceed the original applicant to the extent of securing water right at 
the construction cost fixed at date of the original application. This 
privilege is not denied appellant in the present case. Appellant can 
— secure a water right upon the payment of the same charges and upon 
the same terms as the original water-right applicant who would, had 
_ his ownership of the land continued, have been required to pay all 
- construction and maintenance charges assessed thereagainst. _ 

_ The application or contract between the original water-right appli- 

cant and the United States was, however, not. assigned, and under 
rules and regulations then and now existent such an assignee is 
- required to execute his own water-right application and contract 
with the United States. The conditions expressed in the form of 
water-right application referring to rights of way, control of ditches, 
etc., are, as hereinbefore indicated, matters competently and properly 
included within such an application or contract. 

The decision of the Director is accordingly hereby affirmed, and 
if applicant desires to secure a water right for the land involved he 
will be required to file his application in the form and manner required 
by existing rules and regulations. 


- POCATELLO GOLD AND COPPER MINING co. 


Decided November 5, 1 913, 


MINING Cram—Drrecrive PATENT PRookeprnes—AMENDMENT OF APPLICATION. 

_ Where the notice of an application for patent under the mining laws as published 

and posted embraces a tract not covered, by the application, the notice and all 

proceedings had thereon are null and void as to that tract; and the defect can 

not be cured and the entry permitted to stand by subsequent amendment of 
the application to include the omitted tract. 


Jonzs, First Assistant Secretary: | 

This is an appeal by the Pocatello Gold and Grane: Aran Com- 
_ pany, Limited, from the Commissioner’s decision of August 16, 1912, | 
denying its petition for the amendment of its mineral application 
and entry 010130 embracing the North Star and other lode mining - 
claims, survey 2513, situate in the Ft. Hall mining district, Black- — 
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foot ved deine: Idaho, so as to include therein a certain exeluded 4 


portion of the North Star claim. 

The application for patent was presented April 20,1911 , accompanied 
by the official plat and field notes of the survey of the group. Said 
plat and field notes showed a conflict, to the extent of 4.004 acres, 
between the North Star and the unsurveyed: Bornite Fraction lode 
mining claim. The application for patent expressly excepted and. 
excluded therefrom ‘‘all that portion of the ground embraced in the 
* * * * Bornite Fraction lode (unsurveyed).” This is the only 
claim shown. upon the plat as conflicting with the North Star, and it 
conflicts with no other claim of the group embraced in the entry. | 
The published and posted notice of the application for patent made | 
no reference to any excluded area, but in the ‘ ‘application to pur-. 
chase,” filed by the claimant. ice the expiration of the period of | 
publication an exclusion of the Bornite Fraction area was recited, 
and the area was also excepted and. excluded trom the certificate of 
entry, which issued June 28, 1911. | 

Upon a review of the record, the Commissioner found, by decision 
of June 29, 1912, that the excluded portion of the North Star claim 
embraced the discovery shaft thereof, and required the claimant to 
show a valid discovery of mineral within the unexcluded portion of the 
claim, under penalty, on default, of ‘suffering. the cancellation of the 
entry, as to the North Star. In response to this requirement, the 
claimant filed affidavits with a view to showing a valid discovery . 
within the unexcluded portion of the North Star, and, at the same time, 
asked that the application for patent, the application to purchase, and - 
the certificate of entry be amended so as to eliminate therefrom all 
reference to any conflict with the Bornite Fraction claim. As the 
basis for an application to amend, it was: sought to be shown that 
there is not, in fact, any conflict between the North Star and Bornite 
Fraction Sinai notwithstanding the apparent disclosure of a con-— 
flict upon the official plat of survey and field notes thereof. Tosup- . 
port the claim that no such conflict exists, there was filed the original _ 
notice of location of the Bornite Fraction claim from which, in con- 

nection with the official plat, it appears that said claim, as originally — 
’ located, embraced a small triangular tract the westerly side line of — 
which adjoined the easterly side line of the North Star and thus — 
included ground no portion .of which was embraced in the North Star. 
claim. The showing consists, in part, of an affidavit ee M. Eldridge, 
the attorney in fact for the entry company, who avers: | 


That at the time of filing application for patent said Bornite Fraction lode was ithe 
_ prop erty of said company, the applicant for patent herein, and there was no possibility 
- of conflict with said Bornite Fraction lode, and no reason whatsoever why any portion 


- of the North Star lode should be excluded because of any alleged conflict. Thatin — 


_ preparing the applications to purchase and for patent as aforesaid, a misunderstanding | 
of the facts existed in the mind. of the person who drafted the papers, and it. was not 
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_the intention of this affiant or of the applicant company to exclude any portion of the | 
North Star lode because of conflict with the said- Bornite Fraction lode. This affiant 
paid. the full purchase price for the total area of the said North Star lode, as shown by 

survey 2513, and receivers receipts issued for such payment, and affiant thought that — 
the application covered the entire area of said North Star lode. 

-The Commissioner, in the decision here appealed from, held that 
the application to amend could not be allowed and, apparently, 
without considering the showing as to the absence of any conflict 
between the North Star and the Bornite Fraction claim, held the 
showing, as to a discovery upon the unexcluded portion of the North 
Star, to be too indefinite, as to the alleged point of discovery, to 
warrant issuance of patent to said unexcluded portion. A further 
and more definite showing was, therefore, required. | 

In the appeal it is urged that the published and posted notice of a 
mineral application is the essential and controlling factor in patent 
proceedings, the sole purpose of which notice is to apprise all. possible 
adverse claimants to a tract sought to be entered of the pendency of 
the proceedings to the end that they may protect such interests as 
they may have in or to the ground; and. that, as the published and 
posted notice in this case made reference to no exclusion, and as the 
Bornite Fraction lode was the property of the appellant company, 
' the rights of no other person or corporation could be jeopardized by 
the proposed amendment of the application and entry. 

- The application here in question, when read and interpreted, as it 
must be, in connection with the plat and field notes which accom- 
panied it, expressly excepted and excluded therefrom an area of 
4,004 acres, shown upon the plat and in the field notes to be in con- 
flict between the North Star and Bornite Fraction claims. As to that 
area, no application has been filed. 
~ While section 2325, Revised Statutes, under the provisions of which 
title to this ground is sought, makes the publication and posting of a 
notice by a register an indispensable prerequisite to the acquisition 
of patent to a particular tract claimed and located under the mining 
laws, it nevertheless authorizes and empowers a register to publish 
and post such a notice and otherwise proceed only in those cases — 
where there is filed a verified application for patent to an area so 
claimed and located. It is held by the Department that proceedings 
had on an application for patent verified by an agent or attorney-in- 
fact of a claimant at a time when the claimant was both resident and 
physically within the land district in which the claim so applied for 
is situated, affords no vahd or proper basis for an entry and patent; 
in other ‘words, that such proceedings are a nullity, because not based 
upon a proper application. (Crosby and Other Lode Claims, 35 | 
L. D., 484; C. C. Drescher, 41 L. D., 614). The same principle would 
apply, but with greater force, to a case like this, where, with respect 
to the particular tract in question, no application was filed. It must 
accordingly be held that the notice, in so far as it embraced and | 
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included said tract, and all proceedings had thereon, were null and- 
void, and hence that the defect can not now be cured, by an 1 amend- 
ment of the application in the manner sought. 

It may be true that, as is now asserted on behalf of the claimant, 
there was not at the date of the application, any actual conflict on 
the ground between the North Star and Bornite Fraction claims, or, — 
if there were, that the area so In conflict was, at the date of the 


application, nel is now, claimed by, and in the exclusive possession 


of, the entry company. This does not alter the fact, however, that 
the area so shown to be in conflict was not covered by the application, 
and hence was not entitled to be included in the published and posted 
notice, and the resulting entry. 
For the reasons stated the decision of the Commissioner, denying. 
the position of the claimant for the amendment of the a to 
accord with the notice and entry is affirmed. ae 

In this connection the attention of the Commissioner is directed 
to a further and more definite showing by, the claimant as to the dis- 
covery of mineral upon the unexcluded portion of the North es 
claim, which showing ee the appeal. 


JAMISON ET AL. v, SANTA FE PACIFIC R. R. co. 
| Decided Novena se. 1918. 


RaILROAD Prenat Suruoriou—Acr OF Apri 28, 1904. | 
In determining whether lands selected by the Santa Fe Pacific Railroad Sune 
in lieu of lands relinquished by it under the act of April 28, 1904, are “of equal 
quality” -with the lands relinquished, the land department may accept the 
services of protestants who desire opportunity to disprove the allegation of the - 
company that the relinquished and selected lands are of equal ae 


JONES, Lirst Assistant Secretary: 


May 1,.1911, the. Santa Fe Pacific Railroad Company selected, 
under athe act ie April 28, 1904 (33 Stat., 556), the E. 4, Sec. 20, 
T. 15 N., R. 18 W., in lieu of the E. 4 4, Sec. 31, T. 14 N., R. 17 W., | 
New Maxine; relinquished by the company. 

July 29, 1912, Leo Leaden filed application to enter the SE. }, 
Sec. 20, under the coal-land laws, accompanying his application by 
a petition to contest the Santa Fe Pacific selection. November 13, 
1912, H. B. Jamison filed a similar application to enter and to contest 
as to the NE.-4, Sec. 20. The grounds of protest are substantially 
that the E. 4, Sec. 20, and the base land offered by the company, 
E. 4, Sec. 31, are not lands of equal quality, but that the selected — 
land is, by reason of its character and situation, more valuable than 
the lands sought to be surrendered. 

May. 17, 1913, the Commissioner dismissed the protests and re- 
jected the coal-land applications on the ground that applicants had 
acquired no rights to the land prior to the railroad selection, and 


554 —Ss DECISIONS RELATING TO THE PUBLIC LANDS. 


‘that the base lands and selected tracts have been returned by a 
special agent of the General Land Office as coal lands of equal value. 
It appears from report of the special agent, dated January 16, 1912, 
that m his opinion the base and selected lands are “very nearly _ 
equal in quality,” though he concludes that the lieu land is more — 
valuable because situate near the town of Gallup and adjacent to a 
constructed railroad, while the base lands are 9 miles from the town 
and railroad; also. that the lieu land is near a well-developed and — 
thoroughly explored coal field, while no developments of the coal 
measures contained in the base lands have been made closer than & 
or 9 miles.. Geologically, however, he concludes that both tracts 
were underlaid by the same coal measures, namely, the upper and 
~ lower measures of the Mesa Verde formation. With respect to the 
‘upper measures on the base land he estimates that they lie at a depth 
of about 800 feet; that the lower measures lie at a depth of about © 
1,300 feet, while with respect to the selected land the principal 
measures will, in his opimion, be found at a depth of less than 600 feet. 

The act under which the lieu selection was made, April 28, 1904, 
supra, requires that the base and selected lands shall be “of equal 
quality,” and in view of.the sworn allegations of protestants that 
they are not of such character, the Department is not warranted in 
accepting the special agent’s report as conclusive to the contrary; 
nor does the fact that the matter of investigating relative values in 
such cases is imposed primarily upon the Department preclude it 
from accepting the services of citizens who desire to be afforded 
opportunity to disprove the allegation of the selector. 

The Commissioner’s decision is accordingly reversed, and the case 
remanded, with instructions that hearing be ordered to determine 
the character, condition, and relative value of the base and selected 
~ lands here involved, due notice of the hearing to be given protestants 
Jamison and ee and the Santa Fe Pacific Railroad Company. 


McDONALD vy. RIZOR. 
Decided November 8, 1913. 


RECLAMATION—SETTLEMENT Uron Farm Untr. 
Settlement upon any portion of a farm unit entitles the settler to claim, By virtue 
of such settlement, only lands contained i in that farm unit. 


Eyrry Loarep to Farm Unie. 


Lands platted to farm units can only be taken j in accordance with the seiablishiod 
units; and there can not be included in the same entry lands within a farm unit 
and other lands without. 7 | 


J ones, First Assistant Secretary: 
James J. McDonald has appealed from decision of October 10, 1912, 


by the Commissioner of the General Land Office, rejecting his appli- 
‘cation to enter the 8.3 NE. 4, 8. 4 NW. 4, Sec. 18, T. 24.N., R. 21 W., 
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Kalispell, Montana, land district, and allowing the application. of 
_ Mary Rizor in conflict therewith as to a portion of theland. 
McDonald filed his application November 7; 1910, for said tracts, 


and on oo 9, a Rizor filed her homestead application | 
for ‘the S. 4 NE. 4, NW. 4 1 NE. 4, and NE. 4 NW. 4, said section. — 


Rizor claimed prior settlement and McDonald was called upon to 
show cause why his application should not be canceled to the extent 
of the conflict. Subsequently the local officers rejected both appli- 


- gations, for the reason that they did not conform to the established — 


farm units. It appears that by farm unit plat, approved April 6, 
1910; farm unit “A” embraced lots 1, 2, 3 and 4, constituting four 
subdivisions on the west line of said section, farm unit ‘‘B” em- | 
braced the E. 4 NW. 4, and E. 4 SW. 4, and farm unit “‘C” em- | 
braced the 8. 4 NE. 4, and N. 4 SE. 4 of said section. It is further 
stated that all of the lands in the south half of said section are in- 
cluded in a State school indemnity selection. _ 

April 7, 1911, farm units “A,” “B,” and ‘‘C,” above meecoael 
bade canceled cna a new farm unit up” was owed. embracing the 
S. i NE. 4-and E. 4 NW. 4, said section. McDonald filed an affi- 
dnvik to the effect that he established residence on the land claimed 
by him on November 3, 1910, and has since continued to reside 
thereon. Both applicants. have applied to amend their applications 
to embrace the land described in said farm unit ‘‘D.” 

A hearing was ordered between the parties to determine which 
was the prior settler, and their respective rights to the land in con- 
troversy. The local officers found in favor of McDonald upon the 
conclusion that Miss Rizor was unable to comply with the homestead 
law by reason of her age and lack of money. The Commissioner 
reversed the local officers and held that Miss Rizor was a prior set- 
tler and was entitled to complete her entry for farm unit “D.* | 

_ The entire record has been very carefully considered and. the 
Department concurs in the finding of the Commissioner that Miss — 
-Rizor settled upon a portion of the land claimed by her prior to the. 
time McDonald settled upon any portion of the land claimed by him. 
Miss Rizor settled upon the SE. 4 NE. + of said section. Under the 
well established rules she would have been entitled to claim all of the 

lands in that technical quarter section, had it not been for the prior — 
establishment of farm units. After farm units are established, the 
- units are to be looked to as marking out a definite body of land, — 
which is to be considered as a tract to be disposed of under one claim | 
or entry therefor, and adapting the old rule with reference to tech- _ 
nical quarter sections to farm units, it would seem that a settlement 
_ upon any portion of a farm unit would entitle such, settler to claim 

only lands contained in that farm unit by virtue of such settlement. 
By adopting such rule the settlement of Rizor would be confined. to 

~ the 5. 4 NE. ¢ and N. 4 ‘BE. 1°of said section. It does not pappest 
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that she placed any notices outside of this farm unit, nor outside of 
the technical quarter section upon which she settled, nor that she 
has made any improvements on other lands. In fact, her improve- 
ments are confined to the SE. $ NE. $. While it is a matter of some 
doubt whether McDonald performed an act of settlement on’ the 
SE. + NW. 4 of said section prior to the time he knew of the afore- 
' gaid settlement of Rizor, yet, according to his own testimony, which 
is not sufficiently disproved by other testimony, he placed a load of 
lumber on that tract and laid a foundation for a house thereon about 
9:00 o’clock on the evening of November 3, 1910, which is about 
three or four hours subsequent to the aforesaid settlement of Rizor — 
upon the SE. 4} NE. 4. Subsequently McDonald removed the > 
lumber from the SE. + NW. 4, and placed it upon the SW. 4 NE. 4, 
together with additional lumber, and he commenced to construct a 
house on the latter tract about the _ time that Rizor commenced 
to construct a house on the SE. + NE. 3. Each of them finished 
their respective houses and although it is attempted to show by each 
that the other has not sufficiently complied with the law as to resi- 
dence, it is not sufficiently disclosed that either one has been ni} 
default. | 
_ Itis further disclosed that McDonald and H. H. Smith, who appears . 
to have been acting in behalf of Rizor, examined lands in this section _ 
together and afterwards each sought to take advantage of the other — 
to procure prior claim. There was some talk of an amicable adjust- 
. toent of the claims, but it appears nothing definite was decided upon. 
From the above it appears that Miss Rizor has superior claim to the 
S. 4 NE. 4, and that McDonald has superior claim to the S. 4 NW. 4. 
- However, as the matter stood at the time of the Commissioner’s action, 
this would have involved division of the farm unit and would have. 
permitted McDonald to take one tract outside of the unit and one 
tract which formed a part of the unit. Lands platted to farm units 


can only be taken in accordance with the established units. An ~ 


entry may not embrace different tracts, some of which are within © 
a unit and some without. In view of this situation, the Department 
called upon the Reclamation Service for report as to the advisability 
of cmading farm unit ‘‘D” so as to poe Rizor to enter the 5S. 4 
NE. 4, and McDonald to enter the E. 4 NW. 4 of said section. 

Under date of October 28, 1918, the Reclamation Service reported 
that it had been found that farm unit ‘‘D” could not be irrigated, 
and recommendation was made that the farm unit plat be amended — 
by cancellation of said farm unit. This recommendation is approved 
and it is directed that Rizor be permitted to enter the 8. 4 NE. 4 of 
said section and any other contiguous lands, if any, subject to entry, 
sufficient to make up the area she is entitled to enter, not interfering, 
however, with the right of McDonald to take the E. } NW. 4 of said 
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section. McDonald may take the E. 4 , NW. 1 together with any 
other contiguous vacant lands subject to antry, if any, sufficient to— 
make up the area he may be entitled to enter, not interfering, how- 
ever, » with the right of Rizor to make her entry as stated. | 


ee 


 KERMODE v. DANKWARDT. 
‘Decided November 19, 1913. 


Homnareay Ewrry—QUALIFICATIONS—OWNERSHIP oF LAND. | 
Departmental decision in Sorli v. Berg, 40 L. D., 259, overruled, and decision: in 
Amidon v. Hegdale, 39 L. D., 131, holding tha “under the maxim de minimis non ~ 
curat lex the ownership abled than one acre in excess of 160 acres will not be held | 
a disqualification to make homestead entry,’’ reaffirmed. 


| JONES, Forst Assistant Secretary: 


Charles Dankwardt has appealed from the decision of the Cami 
sioner of the General Land Office, dated January 14, 1913, holding for 
cancellation his homestead entry, made on September 25, 1911, for 
the SW. 4 SE. ¢,5.4 NE4 SW. 4SW. 4, SE. £S5W. 4SW. 4, Sec.-12; 
W.4 NW. 4 NE. 3, EH. 3 NW. 4, N. 4 NE. 4 NW. E NW. 4, Sec. 13, T, 
85., R. 72 W., 6th P. M. , Leadville, Colorado, land district. 

It appears an the record that, on. October 30, 1911, James E. 
Kermode filed his affidavit of contest against said entry, charging the 
disqualification of Dankwardt in that the latter was the owner of more 
than 160 acres of land at the date of the entry. The local officers 
found, from the testimony submitted before them, in favor of the 
entryman-and the Commissioner of the Gerieral Land Office, in the 
decision appealed from, reversed their action and nee the entry for 
cancellation, as has been stated. — 

The material facts in the case are fully set ford; in the Commieioner: s 
decision. and sustain his finding that Dankwardt was, at the date of © 
his homestead entry, the owner of more than 160 acres of land. The 
only question, therefore, to be determined by the Department is, 
was he disqualified to make the entry under consideration by virtue 
of the fact that he was, at the date thereof, the owner of what is 
known as the ‘‘Old Sigel Ranch,” containing 160 acres of land, 

- together with several acres subdivided into lote i in an addition, to the. 
_ city of Denver. 

It was held by the Department, in the case of Sorli v. Berg (40 L: D., 

- 259), overruling Amidon v. Hegdale (39 L. D., 131), that section 2280, 
Revised Statutes, prohibited the making of a homestead entry by 


one who is the owner of 160 acres of land and of a town lot 50 feet in 
_ width and 140 feet long. With the reasoning employed in Sorli ». 


Berg, supra, the Department finds itself unable to agree, and that | 


decision is, accordingly, hereby overruled. The rule announced in _ 


Amidon v, Hegdale, supra, is not only a reasonable and just one but 
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is consistent with the eaactics of the land department, in, the adminis- 
tration of the homestead law. Tested by this rule, Dankwardt was 
not qualified to make the entry under consideration, and the decision 
appealed from is, therefore, affirmed and the entry canceled. | 


—— a 


ANDERSON v. RUBY ET AL. 
. | Decided November 20,1918. . 
Pracmcz—Conresr_N¢ OTICE. | 
Under the rules and regulations of the land depar tment it is the duty of a contestant 
to prepare for the approval and signature of the local officers the necessary notices 
to the defendant;.and failure to furnish such notices, after notice to do so, is 
“ sufficient ground for rejecting the affidavit of contest and closing the case. . 


Jonzs, First Assistant Secretary: . #4 
This case involves the SW. 4 SW. §, Sec. 2,5. 4 SE. 4, and SW. 4, 
Sec. 3, T. 34. N.,R.7 E., N. M. Havre, Montana, jon which April 26, 
1910, Walter A. Ruby mide homestead entry 03115. Contests were 
filed against said entry as follows: April 18, 1912, by Ira R. Stephen- 
son, alleging abandonment and failure to cultivate. Notice for per- — 
sonal service immediately issued. July 27, 1912, by Roy E. Ander- 
son, addressed at Joplin, Montana, alleging substantially the same 
grounds as did Stephenson and further charging that. the latter’s con- 
test was collusive and fraudulent. November 23, 1912, by C.L. | 
Wright alleging abandonment. Notice issued on Wright's contest 
on day it was filed, calling for personal service. 3 
November 26, 1912, entryman’s relinquishment. acknowledged | 
before a notary public, November 15, 1912, was filed in the local 
office and the same was accompanied by eee B. Brown’s home- 
stead application for the land. Brown’s application was suspended 
awaiting action by contestant Wright who was notified of such can- 
cellation. Brown appealed. December 6,’1912, Wright filed home- 
stead application 017367 for the land and the same was suspended. 
awaiting action on Brown’s appeal. In the meantime Stephenson’ Ss. 
contest, the first filed m point of time, was dismissed and mis case 
closed for failure to serve defendant with notice. | | 
~The Commissioner of the. General Land Office April 9, 1918, 
reversed the action of the register and receiver holding that Wright’s 
contest “abated absolutely” under showing made—finding that 
_ Anderson’s prior contest was still pending and undetermined, and ; 
that the latter should be notified of his right to apply for the land: | 
that in case Anderson applied in time given (thirty days), his appli- 
cation would. be suspended and Brown would be allowed twenty days 
- to apply for a hearing forthe purpose of showing that Anderson’s 
~ contest was not the cause of said relinquishment. Alternative right 
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was s given Brown to enter the land on failure of Avorn to apply 
therefor in time given and to Anderson to make entry in case of | 
- Brown’s failure to apply for a hearing. From that action Wright has 

appealed to this Department. | 

The register and receiver closed Anderson’s contest because of is : 
failure to furnish blank notices for service on contestant under 
Practice Rule 62, and his continued failure after he was given ten 
days notice. The Commissioner called on the register and receiver 


to report as to the form of notice sent to Anderson. The registerand 


receiver December 27, 1912, reported that on October 19, of that year, — 
contestant was notified by ordinary mail that his. contest was then 
senior and he was required to file notice within ten days from date. — 
Anderson made no response, and, there is nothing in the record showing ° 
his further interest in the contest until after the Commissioner had | 
decided, the case in his favor. 
Practice Rule No. 62 requires: 


All notices and other. papers not required to be ee by the registe and receiver’ . 
must. be prepared and served by the respective parties. | 7 


_ The regulations to registers and receivers of March 6, 1911, state: 


All contestants and protestants will. also be required, under Rule 62, to prepare 
and present for your approval and signature, all necessary notices of contest or protest 
upon blank forms furnished by you for that purpose in each individual case, and they 
_ will also be required to make all copies of epplications to contest or Pole which may 
be needed in serving notices thereunder. , 


It was clearly Anderson’s duty to. prepare for he approval and 
signature of the local officers the necessary notices to defendant 
entryman. This was not done. Both Wright and Stephenson did 
so following the rule. Had Anderson followed the rule his notice | 
would have issued, if in correct form. | 
_ Anderson’s contest, as observed, was filed July 27, 1912. He hae | 
not filed:the required notice for service for nearly. three months and ~ 
when called on to do so—a call not required to be made by the register 
and receiver—he ignored the requirement. It is true, the notice was 
given without registry and, therefore, no positive proof appears that. 
he received it.- But sent as it was to the record address, presumably 
it was received, nothing being shown to the contrary. In all these 
proceedings he remained silent since he filed contest, except that after 
Commissioner’s decision and instructions he filed his application for 
the land. Wright and Brown on the contrary have been mgorcusly * 
| prosecuting their claims. 
Under the circumstances stated the register and receiver were 


7 right. in closing out Anderson’s contest for failure to comply with — | 


| Rule 62 and especially for failure to respond to the roquirements of — 
those a | 
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Anderson’s application for the land filed herein since the Commis- 
-sioner’s decision will be rejected. Wright’s application will be 
allowed unless Brown within twenty days from notice shall apply — 
for a hearing and show thereat that Wright’s charge“‘was not true, or 
- that contestant is not a qualified applicant, or that the land is not 

- subject to his application.”’ Should Brown establish either one of 


these charges his application will be allowed. See Instructions 


— (421L.D., 71). 
The action appealed from is reversed. 


te 


A. B. HAMMOND ET AL. 
Decided November a2. 1918. 


Forest Lirv SELzction—UNsURVEYED LANDS—ADJUSTMENT—EXcess AREA, 

‘The act of June 4, 1897, contemplates that a selection thereunder shall embrace an 
area, approximately equal to the area of the base offered therefor; and where a 
selection is made of unsurveyed lands, described as what will be when surveyed 
certain technical legal subdivisions, atid upon survey the designated legal sub- 
divisions are found to be irregular and to contain abnormal areas, aggregating more 
than the area the selector is entitled to upon the base submitted, the selector 
will not be permitted to furnish additional base to support such excess, but will 
be required to eliminate from his selection sufficient legal subdivisions to make 
the selected and base lands approximately equal in area. | 


JONES, First Assistant Secretary: 

A. B. Hammond, selector, and C. A. Smith Timber Co. oe 
appealed from decision of the Commissioner of the General Land > 
_ Office, March 15, 1913, rejecting in part his application to adjust. 

_ selection of unsurveyed land under act of June 4, 1897 (30 Stat., 36), 
Roseburg, Oregon. 

November 21, 1900, Hammond filed selection in the local office — 
under act of Jane 4, 1897, supra, for the surveyed SW. 4 SE. 4, Sec. 
14, T. 32 S.,.R. 12 W., arid the’ then unsurveyed land described as 
what will be, when bnrvoved: the W. 4 and W. 4 NE. 4, Sec. 6,T. 32 
§., R. 11 W., estimated to contain 440 acres, ie which he fled his 
recorded deed and relinquishment of saa acres of land in Priest River 
Forest Reserve, Idaho, described as S. 4, W. 4 NW. 4, SE. 4 NW. 4, 
Sec. 5, T. 59 N., R. 3 W., B. M. 

Plat of survey of township 32 south, range 11 west, was approved | 
November 23, 1911, and was filed in the local office September 18,1912. 

The plat shows an abnormal area in section 6, comprising two extra 
‘tiers of forty-acre subdivisions in its northern part, indicated on the 
plat as lots 1 to 8, inclusive. Hammond applied to adjust his selec- 
tion to the plat of survey so RS to read lots 2, 3, 4, 5, 6, 7, 10, i, 12, 
13, 14, 15, 17, and 18 and E. 3 SW. - of eal section 6. 
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The local office did not transmit the application for adjustment to 
the Commissioner, and the Commissioner did not perceive that it 
covers much. more land than was implied by the selection. Under 
_ that impression the Commissioner, December 19, 1912, permitted the 

adjustment to include all the tracts. On being further advised, the 
- Commissioner held in his decision of March 15, 1913, that the selec- 
- tion was intended to segregate only 440 acres of land or what would 
ordinarily be the normal area of the subdivisions indicated and 
‘described as selected. This was evident because the base land con- 
tained but 440 acres, and the selected land, being regularly surveyed 
as described in the application, would contain that area, The appli- 
cation as made includes an area of 298.56 acres in excess of the base 
surrendered therefor. The Commissioner recalled his letter of Decem- 
ber 19, 1912, and denied the application for the excessive area, requir- 
ing Hammond to include in his application for adjustment lots 10, 11; 
12, 13, 14, 15, 17, 18 and E. 4 SW. i, thus eliminating the excess area 
included ; in the selection. The adjustment as allowed by the Com-— 
—‘IMissioner included an area of 450.59 acres, making an excess in the: - 
selected land of 10.59 acres, for which the selector was required to pay. 


The selector submitted additional base to cover the lands sought 


by him on adjustment in excess of the 450.59 allowed him, but the 
Commissioner refused to accept such additional base ‘as part of the 
original selection and ruled that it could be considered only as a new 
_ selection from date of attempted adjustment. 

The appeal assigns error that the Commissioner refused to permit | 
adjustment so as to mene lots 2, 3, 4, 5, 6 and 7, as well as the es 
other lots. | 

There was no error in ine Commissioner’s secon, The act of 
June 4, 1897, supra, contemplates the exchange of equivalents in 
area. One filing a selection for unsurveyed land and offering 440 
acres of base must conclusively have intended to select only a like 
area. ‘This was all he was privileged to do or claim, and if, by 1rreg- 
ularity of surveys, other lands, nearly 300 acres in amount, are 
included in the section, it can not be supposed he intended to select: 
such lands, because, had that been his intent, his selection would be 
void from the beginning. The adjustment thade by the Commis- 
sioner includes a compact, contiguous body of land next adjacent to 
the surveyed tract which was part of the selection (SW. 4 SE. 4, Sec. 
14, T. 32 S., R. 12 W.), and therefore it obviously carried ¢ put ‘the 
selection according to its necessary original intent. -_ , 

The decision is therefore affirmed. 

_ AT79°—voL. 42-18-36 | 
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GEORGE B. McFADDEN. 
Decided December 9,1918.. 


Rieur or Way—Irrigation AnD Power PURPOSES. : 
‘Projects. involving both irrigation and power possibilities, but cherie the power 
possibilities constitute the main factor of value, should be made the subject of 
permit under the-act of February 15, 1901, and not of easement under the acts of 
_ -March.3, 1891,:and May 11, 1898; but where: the reservoirs, structures, and canals 
essential for the storage. and carriage of water for irrigation uses are separable: from: 
the reservoirs, structures, pipe lines, and ditches designed for development of - 
electrical energy, they may be made the subject of separate applications, the 
former under the acts of 1891 and 1898, and the meee under the act of Februsry | 
15, 1901.. 


a onus, First Assistant Secretary: 

“May 12, 1913, the Gicneaes of the General tae Office. aed 
upon. ‘George B. McFadden to ‘elinquish for nonconstruction within | 
the statutory period, a. right-of-way approved to him September 11, 
1907, under the.act.of March 3, 1891 (26 Stat., 1095), as amended by 
the act of May 11, 1898 (30 Stat., 404), for the Roosevelt, Elk Horn 
and Stove Prairie reservoirs and pipe lines and. ditches in. townships 8 
and 9 north, ranges 70 to 75 west, Denver, Colorado, land district. 
The Commissioner also rejected an amended map and application © 
presented by McFadden May 27, 1909, under the same acts, for 
enlargement of the reservoir sites and for additional canals i in said 
townships. 

Appeal was taken to the i peserneee and on July 26, 1913, the 
Department affirmed the Commissioner’s decision. It now appears 
that the decision was premature in that certain briefs and arguments 
filed within the time prescribed by the rules had not reached the 
Department. Accordingly, the previous decision of J uly 26, 1918, 
is vacated. and the case will be considered de novo. 

- The.record is somewhat meager as to the plans and purposes of the 
applicant: but it would appear from an examination of the various 
papers submitted and the reports of field examinations made by offi- 
cers of the Department of Agriculture, that the scheme embraces the 
Roosevelt Reservoir, proposed to be created: by the construction of a 
dam across the Cache-Poudre River, creating a storage of 80,724 ~ 
acre-feet. of water; of the Elk Horn Reservoir, about 12. miles lower 

down on the same stream, with .a capacity of 15,907 acre-feet and of 
_ the Stove Prairie Reservoir, two miles below the Elk Horn Reservoir, 
with a capacity of 26,484 acre-feet. These reservoirs are proposed 
to be connected by a series of pressure Pipe lines and ditches and 
below the Stove Prairie Reservoir there is outlined approximately 8° 
miles of canal and pipe line for the’ conveyance of water to lands 
further down the valley of the stream. The elevation at the lower . 
end of the Roosevelt Reservoir is 7,629 feet and at the lower end of the 
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canal ade pipe line mentioned 5,447 feet, showing a fall of between | 
_ two and three thousand feet. The erade of the pressure pipe Tino i 1s 
shown on the map to be approximately 72.13 feet per mile. - 
| According to the admissions of the applicant and the reports of field _ 
officers, no-construction work.has been performed upon the reservoirs, _ 

pipe lines or canals, but applicant alleges the expenditure of about — 
$33,604 in surveys, engineering works, stream gauging, and sinking | 
of test pits. He also avers that one reason for not proceeding with 
construction work was that he was awaiting action upon his amended. 

application filed in 1909. The latter application, as nearly as can be — 
ascertained. from the record and from the reports of field officers, is — 
for a new location of pressure pipe lines and canals and provides a néw - 
method of transmission of the water to the point of diversion originally 
shown. 

The aoplicant, however, eetoey, stipulates that i does not by | 
the amended application intend to abandon or relinquish any rights - 
under the application approved in 1907. He alleges in the appeal 
and brief filed before the Department, that certain irrigation districts — 
have been organized and proposals made to him to supply such dis- 
tricts with water and specifically names the Greeley-Poudre districts, 
negotiations with which it is said are suspended because of litiga- 
tion pending between the States of Wyoming and Colorado concerning 
the right of the latter State to divert water from streams. flowing from 
Colorado into Wyoming. 3 
| According to reports of field officers, there j is a considerable natural 
annual flow in the Cache-Poudre River, sufficient to develop approxi- 
mately 50,000. horsepower per annum, but this water is largely, if not 
; wholly, embraced 3 in prior appropriations for irrigation uses. As this 


- use is lower down the valley it would not, however, preclude the use 


by this applicant of the water for power purposes if passed through his. 
reservoirs, pressure pipe lines and power houses and restored to the | 
bed of the river above points of diversion by the irrigators. In addi- . 
tion, there is apparently a considerable amount of flood water avail- 
able in the stream and it is apparently for the pur pose of impounding © 
this flood water and regulating its. flow during the season that, the 
-Teservoirs are sought. | 
If arrangements can be completed for supplying lands alow: the 
reservoirs with water for irrigation and the amount of flood water 
claimed by applicant is available for storage the project will possess _ 
undoubted value for irrigation purposes. However, the plans.as — 


disclosed by applicant, particularly in his amended application, 


indicate that a part of the rights-of-way sought, at least, is unnec- 


_ essary for irrigation uses but will develop a large amount of electrical - 


- energy estimated from 157,000 to 200,000 horsepower annually. - 
No showing is made that this amount of power or any considerable _ 
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- portion thereof will be used in pumping water for irrigation, and in ~ 
view of the lack of development and its proximity to the city of 
Denver, other towns in eastern Colorado, and of various railroads, it: 
- would seem to the Department that the chief value of the proposed 
development, if carried out, would be for the electrical power thereby 
developed. In fact, it would seem from applicant’s own showing that 
the two features or values of the proposed project are clearly separa- 
ble. The reservoirs, or part of them, canbe utilized for the storage of 
_ flood waters, the water released carried in the bed of the stream to 
lower reservoirs and to the point of diversion for irrigation uses with- 
out the necessity of utilizing the pressure pipes and power house sites 
described in the application. It would be unnecessary to incur the 
_ expense of constructing the latter features of the project were it to be 
utilized solely for irrigation of lands by gravity. As already intimated 
there is no evidence that any large amount of lands are available or 
-that any arrangements have been made for irrigating lands which 
can be reached only by pumping water through the use of electrical 
energy, though some mention is made in the papers of lands on the 
mesa that can only be reached through a pumping arrangement. 
The amount of power which can be developed here is, however, so 
immensely in excess. of any proven irrigation use that the Depart- 
ment must conclude that so far as the major part,of the power sus- 
ceptible of generation is concerned, the project is as to that feature 
not an irrigation development but a development for the generation 
of commercial power. The case is in many particulars identical with 
that of the Denver Power and Irrigation Company, the subject of 
departmental decisions reported in 38 L. D., 207, and 41 L. D., 524, 
the final result of which was to secure the relinquishment of a right- 
_of-way granted under the act of 1891, as amended by the act of 1898, 


i “supra, and to enable the applicant is secure permission to develop 


under the act of February 15, 1901 (81 Stat., 790). 
In the case at bar, however: it would appear that the structures 
and canals essential in storage and carriage of water for irrigation — 
- uses are separable from those structures, pipe lines, and ditches use- 
_ ful for the development of electrical energy, and that the latter could 
_be utilized for the production of electrical energy from minimum flow | 
of the river if no irrigation use were made of the flood waters. | 
The act of March 3, 1891, supra, confinés the.use of rights-of-way _ 
granted thereunder exclusively to irrigation. The amendatory act 
of 1898 authorizes the use of such rights-of-way for purposes of public 
‘nature defined as water transportation, domestic purposes, “for for — 
the development of power, as subsidiary to the main purpose of irri- 
_gation.”’. The word. “subsidiary” is defined by Webster as ‘fur- 
nishing aid, assisting, auxiliary, helping, aiding in an inferior capa- 
city.” In this case it is evident that even if the stored water, remain- 
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ing after irrigation of lands by gravity, were to be pumped to other 
lands, there would still remain a large and extremely valuable quan- 

tity of electrical energy which could only be applied to commercial 
uses, If the estimates of the officers of the Department of Agriculture 
are accurate, the power value or feature of the project would far out- _ 
weigh its value for irrigation. The Department must, therefore, 
conclude that the power development is not “‘subsidiary to the main 


. purpose of irrigation” within the meaning of those terms as used in 


the acts of 1891 and 1898, but that this feature of the project falls 
clearly within the purview of the act of February 15, 1901, which was — 
| clearly enacted by Congress for the purpose of permitting the use of - 
pipe lines and reservoirs for the development of electrical power but 
under a more limited and restricted tenure than it was seen fit to 
accord those persons who engage in the more porueneuy and vital 
‘business of reclaiming arid lands. 

It would seem that this project, if it prove feasible, as.contended © 
by applicant, and is carried forward as. proposed, swauld perform 
useful service both with respect to the supplying of water for the’ 
irrigation of arid lands and for the generation of electrical energy for 
commercial uses. The department stands ready to encourage 
private enterprise in the development of either of the aforesaid 
resources, and is not disposed to take'advantage of Mr. McFadden’s 
failure to complete the reservoirs and other structures and appurte- 
nances, right-of-way for which was granted in 1907, provided he ‘is 
willing to apply for the irrigation and power features of his project 
under the acts peculiarly applicable thereto and will assure the 
Department that if the grants and permits be’made or issued he will 
proceed to utilize same with reasonable diligence. Accordingly, any 
action looking to the vacation of. the right-of-way.approved in 1907 
will be held in abeyance for the time bemg and the Commissioner of 
the General Land Office will notify applicant that he will be allowed 
ninety days from notice within which to submit new and separate 
applications, the first to be made under the act of March 3, 1891, as 
amended by the act of May 11, 1898, supra, and to embrace only 
those reservoirs, structures, and canals actually necessary and useful — 
for the storage and carriage of water for irrigation purposes; the 
second to be made under the act of February 15, 1901, supra, and to © 
embrace all those reservoirs, pipe lines, dipshon. and structures nec- 
essary or usable for the purpose of developing electrical power. 
With said applications applicant should also submit a relinquish- © 
ment of the right-of-way granted him September 11, 1907. Upon 
receipt of these amended applications, the Department will, in the 
absence of objection other than now disclosed, take prompt action 
looking to the issuance of the necessary approvals and ee SO 
that 1 the development’ of the project may proceed, | 7 
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ALFRED M, STUMP ET AL. 
Decided December 18,2 918. 

Oe eee rere TO SECTION 7, ACT oF “Marca 8, 1891. | 
The proviso to section 7 of the act of March 3, 1891, operates pot entries against 
which there is no contest or protest pending at the expiration of two years from 
the date of the issuaneé of the receiver's final receipt; and in the: absénce of a. 
valid contest or protest the Secretary of the Interior on that date becomes functus 
officio save for the single ministerial act of executing and delivering patent to the 


_entryman. or his assignee. 
ConrrMaTION—SILETZ Homnsrraps—Prorest. | 
The letter of Special Agent Hobbs, dated November 11, 1903; challeiiging the 
validity of certain homestead entries in the former Siletz Indian Reservation, 
does not constitute a “protest ” within the meaning of the-proviso to section 7 of 
the act of March 3, 1891, and is not cue to take such entries out of the opera- 


tion of said proviso. 
ForMER DEPARTMENTAL Drcrston ‘VACATED. 
Departmental decision. of January 5, 1911, in this case, 39 L. D.,, 437, vacated: 


(See also 40 L. D., 278.) _ 


Jonus, First Assistant Secretary: | 

In the above-entitled case, my predécessor, on ia anuary 5, 1911, 

affirmed the action of the Commissioner of the General. end Office 
in holding for cancellation the homestead entry. herein involved. 
This was in pursuance of a finding of facts made on the assumption 
that the Department had jurisdiction, the objection to jurisdiction 
on the ground that no protest or contest, within the meaning of the 
proviso to section 7 of the act of March 3, 1891, had been filed within - 
two years from date of receiver’s receipt, having been overruled. 

Receiver’s final receipt issued November 10, 1902. On N ovember 
14, 1908, the local land officers, after a hearing had on notice issuing . 
January 20, 1907, recommended cancellation of the entry on the 
ground that entryman had failed to comply with the law i in respect : 
to cultivation and residence. | | 

‘The charges against the entry were stated in the local officers’ 
decision and restated by the Commissioner of the General Land 
- Office in his decision on appeal, as— _ 

(1) That entryman never resided on the land atenea (2) that he has not cul- 
tivated the land; (3) that said entry was made in the interest of one Howard Morley. 
_. Phe Commissioner found entryman guilty as charged, except as to 

the third specification. On that. point he. found that there was no 
evidence showing that the entry was made in the interest of Morley 
or the lumber company. 

These | charges resulted immediately from ae eee of Seecial 7 
Agent’ MceMechan, dated October 8, 1906, alleging lack of cultivation, 
as well as the fact that the entryman had. never established residence | 
on the land. The special agent, however, did report that there was 
no evidence that the entry was made in the. interest of any party 


other than the entryman. | 
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tt will be observed that all these dates are subsequent a mane to 
_ November 10, 1902, date of receiver’s receipt, but to November. 10, _ 
1904, the date wlien the entryman’s right: to: a patent accrued, under 
the proviso to section 7 of the act of March 3, 1891, unless on Novem- 
. ber 10, 1904, there was a pending contest or protest: against the entry, 
In the absence of a valid contest or protest, the Secretary on that’ 
date became functus officio save for the single ministerial. act, of. 
executing and delivering a patent to the éntryman or his: assignee. 
It would follow that ie notice of hearing, the hearmg: before the: 
local officers, and all the consequent proceedings in, the General: Land: 
Office: and: in this office were without Hees effect for want of Juris: ; 
diction. 
_ Jurisdiction was assumed, names and was wecueiied by my prede~_ 
cessor on the ground that there was: a valid protest. against the entry 
on: November 10, 1904. I shall not. repeat in detail the incidents. 
narrated in the decision dated January 5, 1911 [89 L. D:, 437]. The: 
land: involved is in the former Siletz: Indian Reservation. ‘Early in 
1903, from sources other than the land department, the Secretary had: 
eon, informed: generally that.a majority of the commuted homestead 
entries in the Siletz were made fraudulently for speculative pur- 
poses. March 25, 1903, the Secretary directed that immediate atten- 
_ tion be. given to the matter and that proper action be taken. to pre- 
vent the alleged frauds. The following day Special Agent Patterson: 
was instrueted to investigate and report upon “all homestead: entries: 
in Ts. 6, 7, 8, 9, and 10 of Rs. 9, 10, and 4 west.” Patterson made 
no report, and August 7, 1903, Special Agent Hobbs was directed to 
‘arry out the instructions. November 4 the latter requested, by 
telegraph, that further issuance of patents be stopped, as proofs on 
cash entries were practically all fraudulent. November It, 1903, he,. - 
Hobbs, by letter, reported that 21 entries, specifically deaeribed by 
him, were. made at or practically on the same dateand that. all had 
been deeded to one Howard Morley. He pointed out that 17 of the — 
entries had been made on July 31, 1902, and that all 2b were Bold at. - 
or near date of cash entry certificates. 3 


‘In view of thia fact it is reasonable to believe that these entries were not made i in 


~ good: faith by the entrymen for the purpose of making: homes thereon; and as these. 

' lands are all in a district that is heavily timbered it seems evident that the purpose is: 
to acquire these timber lands in the interest of one. transferee, under eover of the. a. 
_ homestead law. I suggest that no patents be issued for any of the lands embraced in 


the foregoing entries, pending a further. investigation and report. relative to the same, ; 


The Stump entry herein involved was one of these entries. 
Proceedings that would lead to issue of patent were suspended - 
November 14, 1903. Ultimately, several years after, another special 
agent, McMechan, after the investigation contemplated in the Hobbs 
letter, reported specific charges against the entry, on. which, as here- 
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éaiors stated, a hearing was had, resulting 1 in the order to cancel the 
entry. — ; 
Unless the Hobbs letter constitutes a sipteat wah the meaning 
of the proviso, the department lost jurisdiction, save to issue patent, — 
November 10, 1904. Exactly what existed on that date peenee 
the integrity of the Stump entry? = 
. A letter reporting that Stump’s entry had been made fay 21, 1902, | 

that final receipt thereon had issued November 10, 1902, and that he 
had conveyed it to one Howard Morley February 12 1903, for $2,000. 
From the fact that sixteen other entries had been made on the same 
day and that all had been conveyed to Morley, Hobbs thought it was’ 
‘‘reasonable to believe” that the Stump and the oer entries had not. 
_ been made in good faith. 3 

The entries were made on the same ants because, and Mr. Hobbs 
overlooked this fact, the land in the township wherein thése seven- 
teen. enteies ote cands was not open to entry until July 21, 1902. 


. The action of the General Land Office, November 14, 1903, direct-. 


ing suspension of all entries in fifteen townships, including co one in 

which this entry was made, was based upon Hobbs’s telegram of 
November 4, 1908, which was merely to the effect that proofs on cash 
entries were ‘‘practically all fraudulent”—not a single specification 
being furnished. His letter of November 11, 1903, manifestly not 
received until after the order of suspension, N ovember 14, was not a- 
factor in any action at that time taken by the General Land Office, 
The order of suspension issued on request, not on protest. 

This was apparently the view taken July 18, 1907, when the Acting 
Commissioner of the General Land Office, in a letter to the Acting 
Chief of Field Division; Portland, Ores, held that. the Soesbe, 
- Pierpont, Marchel, and Ward entries, included with the Stump entry 
in. Hobbs’s letter, were ‘‘confirmed’’ under the proviso. and were 
approved for patent on the ground that while adverse reports had 
been submitted against these entries after the lapse of two years from 
issuance of receipt, yet prior to that time no “‘specific” charge of 
fraud had been brought against the entries. The Mahoney entry, 
also included in Hobbs’s letter, was released by revocation of any 
adverse proceedings on the eround such had been instituted on reports 
submitted after the lapse of two years. . Moreover, on the same date, 
the Luther, John Loy, Fred Loy, and Derabach entries, likewise : 
included in the Hobbs letter, were approved for patent as ‘‘con- 
_firmed”—a very erroneous expression, however—under the proviso. 
In short, the Hobbs letter was not regarded as a protest as to nine 
of the twenty-one entries. Obviously if it were not a protest as to 
the nine, it was not a protest as to the other twelve. _ | 

The Stump case became the subject of litigation. In the eer 
Court of me District of Columbia, the court held that the Hobbs 
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— letter, or any other proceeding or act had or taken within two years, 
_ did not constitute a protest within the intent of Congress. The 
‘Court of Appeals, on appeal [40 L. D., 278], held that the question of 


what is or what is not a. protest is exclistvely within the jurisdiction — 


: of the Secretary to decide, and that his decision involving, as it does, 
the exercise of judgment anc discretion, is not reviewable. by the 
courts. On writ of error, sued out by the transferee of Stump, the 
case was taken to the Supreme Court of the United States. That 
suit has just been dismissed by the plaintiff in error, and the question 
of whether, in any of the entries embraced in the Hobbs letter, there — 
was a pending protest or contest two years from the date of receiver’s.~ 
receipts has been resubmitted to this Department. | 
On review and after careful consideration of the whole question— | 
the law as designed by Congress and the facts pertinent to this case— 
T am unable to reach the conclusion. that a valid protest or contest 
was pending against this and the. other-entries mentioned in Hobbs’s 
letter at the end-of two years from issuance of receiver’s receipts. 
It follows that the adverse actions taken by the Department were ° 
beyond its jurisdiction and must be, and-hereby are, vacated. You 7 
will forthwith pass to patent the land covered by: ‘the Stump and > 
other entries, wherein patent has not heretofore issued, enumerated 
in the Hobbs letter of November 14, 1903. 


MARGARET T. WHITE, 
7 | Decided December 18, 1918. 


: Desert Lanp Entry—ExtEnston oF Time. 
| - Desert land entrymen in southern California who in good faith made their entries 
. relying upon what is known as the Imperial System for water to irrigate their lands, 
‘put who have been unable to effect reclamation because of delay in completion. 
of that system, are held to be within the terms and purview of the acts of March 
‘ 28, 1908, and April 30, 1912, and entitled to the extensions of time authorized by 
those acts, notwithstanding they may have no direct interest, by purchase ot 
“9 stock, in the local company by which said system operates. a 


Jo ONES, First Assistant Secretary: 


Appeal is filed by Margaret T. White, assignee of James S. White, 
Sr., from decision of December 11, 1912, of the Commissioner of the 
General Land Office, denying her application for three years’ exten- _ 
sion, under the act of March 28, 1908 (35 Stat., 52), of time for sub-- 
_imitting final proof on the desort land entry made by her said assignor 

February 11, 1906, and assigned to her J ay, 2, 1908, for lots 8, 9, 12, 
13, 16, and 17, and H. 4 SW.4,SE. 4 NW. i, Sec. 30, ad lots 4 ‘ead: Dycte 
- and NE. NW. i Seo. 31,T.148.,R. 18 K., 8. B. M, Los Angeles, | 
California, land district. 

al ee showing the required spans were filed. 
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This pci filed February 7, 1912, sets forth that oe eee | 
of these lands was prevented by the: failure, without any fault and — 
from causes beyond the control of the applicant, of the Impertal 
Water Company No. 5, within the corporate limits of which-said: lands _ 
are embraced and upon which the entry when. made and when. as- 
signed depended for its water for irrigating purposes, to complete its 
irrigation system to said lands, which is expected, however, to be 
completed: within: three years from date of said application. 

Allowance of this application was recommended. by a special agent 
investigating the existing conditions and by the local officers, but 
was: denied’ by the Commissioner solely because no. direct interest. in . 
said Water Company 1 is shown by the applicant. oe 

Fhe Department is aware of the unusual conditions iene as 
to the water supply in this locality, for the irrigation and reclamation. 
of desert lands therein, of the-fact of the general dependence of the. — 
entrymen. in said locality upon the Imperial System when. they made 
- entry, relying in good: faith upon the construction of such system in ~ 
time to enable them: by means of it to reclaim the lands. entered: by: 
them within the lifetime of their entries, and of thé fact that such. 
entrymen have expended largé amounts of money and labor in prepa- 
-ration: of said lands for final reclamation, and also-of the fact that-said. 
system has not been completed in time toeffect such reclamation-within: 
the lifetime of the entry, through various causes in no wise the fault and 
beyond the control of the entrymen. Itis known that the California 
Development Company, controlling the Imperial System, has been 
placed under receivership, and that its and said system’s operations 
- have been largely hindered thereby. The reliance placed by these 
entrymen in general upon that system was reasonable, and when 
their good faith is established they are fairly within the terms and 
purview of said act of March 28, 1908, and of the act of April 30, 1912 
. (37 Stat., 106), although, perhaps as in this case, without any direct 
interest, by the purehase of water stock, in the local company by 
which said systerh operates. 

The three years’ allowable éxtension under said act of March. 28, 
1908, expired in this case February 10,1913. By the provisions of 
-gaid act of April 30, 1912, however, a further extension for three years 
is allowable upon showing of substantially the same conditions. pre- 
venting final reclamation as are required to be shown by the former 
act. This corroborated application shows such conditions as exist- 
ing at its date, and that completion of the Imperial System relied. 
upon herein will be made within three years from that date, so that 
- final. reclamation of the lands may be then effected. | 

Tn. view of the foregoing, therefore, extension of time for submitting . 
final proof on this entry is hereby allowed, expiring February ~ ; 1916. 

The decision appealed from is accordingly reversed. 
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WILLIAM B. ROSSER. 
Devided Deceniber 17, 1913. 


Coax tate Avstieaeton<-D draanee 0 sienna Pare 7 
_ An applicant to purchase coal lands will not be held negligent in the prosecution 
of his application because of delay on the part of the local officers for a period of 

two months in’ designating the newspaper in which: publication of notice of the 

| application should be made, where he proceeds promptly with the publication 

and posting of notice after such designation, delay for that period not being 

considered unreasonable; and where in such case the land was reappraised ata 
higher figure prior to the posting and publication of notice, he will not be required . 

to pay the higher-price, but is entitled‘ to purchase ait the Brice existent at the | 

es time the application was filed. _ 


JonES, First Assistant Secretary: 


William B. Rosser has filed a motion for rehearing in the matter 
of his coal entry No. 07054, made August 7, 1911, at Salt Lake, 
Utah, for the SW. }, Sec. 14, T.178., R. 7 E., 8S. E. M, at the rate 
of $25 per acre, in whisk the Department, by its decision of August 
21, 1913, affirmed the action of the Commissioner of the General 
Land Office of June 1, 1912, requiring an additional Dayuiont of 
$20,000. The case has een orally argued. 

Rosser’s application to purchase was filed J anuary rae 1olte 
December 7, 1909, Charles 1. Sampson filed coal declaratory state- 
ment No. 05206 for the S. + 5. # of said Sec. 14, thus conflicting with 

- Rosser’s application as to thie S. fl tSW.#. In dis statement, Sampson 
i alleged possession of the land since November 10, 1909, the opening 
of a mine of coal November 14, 1909, and the expenditure. of $35 in 
an open cut exposing a. 12-foot vein of coal. | | 

Upon the filing of Rosser’s application, the register and receiver 
notified Sampson thereof and allowed-him 30 days to show cause’ 
why it should not be allowed. Sampson filed a relinquishment 
March 2,1911. At the time of filing Rosser’s application to purchasey, 
the ‘and, was classified at $25 per acre, having been so classified 

July 3, 1907. March 18, 1911, it was reclassified at $150 per acre. 
May 5, 1911, the register issued notice for publication upon Ros- 
Ser’s application, and, after due proceedings; Rosser, upon July 17, | 
1911, paid $4,000, the purchase price of the land at $25 per acre, _ 
the eortinigate of entry issuing August 7, 1911. ‘: 

The tract was at all events free from all conflict: March 2, 1911, | 
the date when Sampson’s relinquishment was filed, and further ‘pro- 
ceedings upon Rosser’s application should then have been promptly 
instituted. Paragraph 17 of the coal land regulations provides: 

Upon the filing of an application to purchase coal lands under the provisions of 
paragraphs 10 or 14 the applicant will be required, at-his own expense, to publish a 
notice of said application in a newspaper nearest the lands, to be designated by the 
. register, for a period of thirty days, during which time a similar notice must be posted 
_ in the local land office and in a conspicuous place on the land. ; 


ue 
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Until the register designated the newspaper for publication, 
Rosser was unable to further prosecute his application. The register 
delayed such action for a period of about two months, . or until | 
May 5, 1911. | | 

The classification of the land on July 3, 1907, and its then opening 
to entry at $25 per acre, constituted an offer on the part of the 
United States to sell the tract at that price, such offer to be accepted — 


'. by the filing of a proper application, the publication and posting of 


‘notice, and payment of the purchase price, as required by the regula-. 
‘tions. Rosser had performed the first step necessary for the accept- 
ance of the Government’s offer, but was prevented from performing — 
the remainder until after the reclassification of the land by virtue of » 
the delay on the part of the local officers. The question, therefore, 
is, whether he is to be prejudiced by such delay and should be required 
to purchase at the price existent at the time of filing his application, — 

or at the higher valuation made after such filing. 
In the decision of August 21, 1913, the Department said: 


It is urged by appellant that he was not chargeable with the local officers’ tardiness 
- in the issuance of the notice, and hence that, inasmuch as he proceeded with due dili- 
gence to publish the notice when issued and thereafter to make payment for the land. 
within the period required by the regulations, he should be permitted to purchase 
at the price at which it was subject ‘to disposition when the application was filed. 
This contention does not impress itself with favor upon the Department. Some- 
thing more is required of a coal applicant to entitle him to purchase at any particular 
price than the mere presentation of an application. He is required to exercise a fair 
degree of diligence in the prosecution of this claim and, if the same is not promptly 
acted upon by the local officers in the manner prescribed by the law and the regula- 
tions, when presented, he should demand that appropriate action be taken and, upon 
a, further refusal of the local officers to so act, appeal. In this case, no steps whatever 
appear to have been taken by the applicant with a view to hastening action on his 
application. On the other hand, he permitted the local officers, without objection, 
to delay the issuance of notice until more than three months after the land became 
subject to disposition and until It had. been reappraised at the higher figure. | 


As now advised, I am of the opinion that the reasoning there 
adopted is not: altogether sound. The applicant had no control over 
the register and was unable to proceed further until he had acted 
on the matter of designating the newspaper for the publication of 
‘notice. After that action of May 5, 1911, Rosser promptly proceeded © 
to publish and post his notice, fale payment for the land, and in all 
respects complied with the regulations. He, therefore, should not 
be prejudiced by the delay occasioned by matters beyond his control, 
nor can it be said, even adopting the Department’s position, as con- 
_ tended in its decision of August 21, 1913, that a period of two months 
was an unreasonable length of time to await the action of the local 
officers. It is not intended here to hold that there may not be cases 
where acquiescence by an applicant to purchase coal land in a long- — 
continued delay on the part of the local officers, might make him 
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‘pilty of laches in the prosecution of his Saisie and. thus not 
entitle him to purchase at the price in existence at the date of appl | 
cation. | 
& Rosser applied for the ce while it was didgaitind) at $25 per acre 

and promptly prosecuted his application to entry. ‘He has accepted 
the offer of the Government and has complied with the conditions 


_ of the offer and should, therefore, even conceding the legal power on _ 


the part of the United States to demand a higher price, as a matter of 
fair dealing, be permitted to cone his aa without additional | 
payment, "3 

~The Department's decision of hesietiat 21, 1913, is ecotdeng 
vacated, the decision of the Commissioner of June 1, 1912, reversed, 
and patent upon the entry of Rosser will be issued in the absence of 
other obj ection, | 


JOHN WwW, HICKCOX. 
— Decided December 17, 1913. 


NaTIoNaL FOREST Howesin= Age or JunE 11, .1906—SuRvVEY. 

A survey and entry of lands ina National Forest sider the act of June 11, 1906, need 
not include the entire body of land applied for, listed, and opened to entry under - 
that act, but the entryman may take any portion thereof in SORIDAE teds form. 

Nationat Forest Homresteap—<Act or JuNE 11, 1906. 

Tt is no objection to a homestead entry under the act of June 11, 1906, that it extends 

across a township line and lies partly in each of two adj oining townships. | | 


Jones, first Assistant Secretary: 


John W. Hickcox has appealed from decision of Sept aibek 19,1912, 
by the Commissioner of the General Land Office, making certain 
objections to the survey of his homestead entry in the Tonto National 
' Forest, and requiring certain amendments.. 
lt appears that Hickcox applied for listing of an area of unsurveyed | 

lands in the Tonto National Forest, and the tract was listed upon his 
~ application and opened to homestead entry under the act of June 11, 
"1906 (34 Stat., 233). The area thus listed and opened amounted to 
150.25 acres, while the present survey, which was made for the pur- 
pose of final proof and patent, embraces only 61.40 acres. 

One of the objections raised by the Commissioner was with reference 
to the form of the entry as surveyed, which retains the central body 


_ of the tract listed and leaves an irregular area on three sides of the - 


claim. The Department knows of no authority for compelling ‘an 
entryman to retain all of the land embraced im an entry. If this 
 entryman was qualified to take the entire body in question, it would | 
appear that he could take any portion thereof in compact form. 
This survey does not include any land not listed and opened to. 
entry, but is wholly within the area opened. The claimant says that — 
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the survey was made in accordance with his Aiestione. and that it 


includes all.of the area that is useful or desired by him. In view of | | 


these considerations, no objection is seen to the form of the survey. 

The Commissioner also objected to the claim for the reason that it 
extends over and takes in about 24 acres in a township adjoining the 
- main body. of the claim, thus necessitating the drafting of two plats. 
This is merely an administrative matter which must be met, and 
affords no. substantial objection. 

The Commissioner also required that Tonto Creek, which erosses 
this claim, be meandered. However, the Surveyor-General finds that 
the.stream is within the provisions of Paragraph 158 of the Manual of 
Surveying, and does not require meandering. He states that in. 
surveys heretofore made i in this region ‘Tonto Creek was not deemed 
meanderable; that the stream was reported as being from 35 to 100 
links in width: The plat mndicates the stream to be about seven 
chains wide where it crosses this claim, but this probably had reference 
to the full width from bank to bank, without reference to the width | 
of the water usually running therein, and also without consideration 
of the nature of the stream, which appears to be a wide, shallow water 
course, where the water.spreads out in times of excessive runoff, but 
usually is confined to a narrow channel. The rule in the manual | 
referred. to by the Surveyor-General, provides: 


Shallow streams, without any well defined channel or permanent banks, will not 
be meandered. 


In his communication transmitting the ao aul the Commissioner 
asks for a ruling as-to the status of the area listed and not included in 
the present. survey. This question does not properly arise in the case, 
and no adjudication as to that quéstion is deemed necessary, except 
to say that the entry should be adjusted to the present survey, thus 
leaving the remainder of the listed land free from the entry of Hickcox. 

The decision appealed from is reversed, and if no other objection 

appOaws, the survey will be accepted. | 


ee 


“ 


EHALAINEN v. SANTA FE PACIFIC R. R. CO. 
| | Decided December das 1913. 


Fornst Lawu A aoorTeGeees PURCHASER—RUELINQUISHMENT—RESELEC- 
‘TION. © 
An: intiocent sanenaden for vatue of a forest lieu selection under the act of June 4, 
1897, prior to patent, does not by such purchase acquire any indefeasible interest 
_ in.or legal or equitable title to the land involved, nor any such right as upon relin- 
quishment : of said selection by such purchaser and reselection of the land in the 
name of the Santa Fe Pacific Railroad Company is mergeable under the act of 
March 3, 1905, in the face of an adverse proceeding pending against the sélection | 
at the. date of the relinquishment, inito ee contract right of. selection. saved ‘to 
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the-.railroad. company by said act, or into.any right of reselection by the purchaser _ 
himself upon other base lands, to the prejudice of the right of a bona fide home- — 
stead settler on the selected lands at the time the relinquishment of the original | 


- gelection and application for reselection were filed. 
Porrst EYEU: SELECTION--ADVERSE Procrepmies—ReLmnQuisnMEnr. 


‘Neither an. applicant to make forest lieu selection nor ‘his transferee before:patent 
can.avoid the issue in adyerse proceedings against the selection by relinquishing 


the-same after service of notice of such proceedings and acquire against an inter-. 


vening settler any better right to the selected lands by. an attempted, resélection 


_ thereof than he would have were such selection held to be invalid and canceled. 


on such proceedings. 
‘Forest Linu SnLncrion—Serruement—ReLiquisaMent—RusELEOTION. 
‘Public.lands which.are vacant and. unappropriated.except for a pending. unapproved 


forest lieu selection embracing the same are-not by reason.alone.of.such selection © 


withdrawn from homestead.settlement; and a homestead settler in good faith on 


such lands, otherwise subject to settlement, acquires under the act of May 14,. 


1880, a right of entry therefor, subject to such selection, which attaches-imme- 


¢ 


: ° diately upon relinquishment of the selection and will prevent the substitution 


by. the: selector or bis transferee of other lands as base for the selection. 


Sonus First Assistant Secretary: 

_ Appeal is filed by Joseph. Ehalainen from decision of December 5, 
. 1912, of. the Commissioner of the General Land Office dismissing his 
- contest and protest affidavits filed March 28, 1912, against the appli- 


cation filed by the Santa Fe Pacific Railroad Company, Charles Hill, . 


attorney in fact, to select the S. 4, Sec. 8, T. 11.N., R. 5 E., Vancouver, 
| Washington, land district, in lieu of*certain lands owned by said | com- 
pany lying withm. the San Francisco ‘aiounvams Forest Reserve, 
Arizona. 

This appeal is. ; filed out of time, and might for that reason be 


dismissed, but in view of the fact that the case is, in its present form, — 


ex parte and the question involved important, the case will be con- 
‘sidered on its merits. | 
Said described lands were formerly Stacey in leu selection No. 


3423 made November 20, 1900, on application filed August 8, 1900, . 


under the act of June 4, 1897 (30 Stat., 11, 36), by Walter N. Bush, 


Angus McDougall, Paces in fact, a pateritioa of certain State 
school lands lying within the Stanislaus Forest Reserve, California, 


and which was approved April 9, 1903, as for unsurveyed lands, 


| after conveyance of said lands by deed dated June 4 and filed June / 
“21, 1901, to Alfred C. Tuxbury and William FH. Sawyer for the con- ' 


; eta of $1440. 


Approved survey plat of said selected lands was aeoepted: by the a 


Commissioner July 31, 1908, but no eas of said selection 
thereto appears from the record. | 


_ Adverse proceedings. against said selection were directed November 
5,-1909, amended January 10, 1911, on the charge said base lands 
“were fraudulently procured from the ‘State-for the purpose of making 
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said selection. Service was made and answer filed. Bush thereafter 
died. Tuxbury and Sawyer asked November 6, 1911, to be per- 
mitted, in accordance with a certain letter ‘‘P” of March 24, 1911, 
to substitute valid in lieu of the alleged invalid base, with relin- 
quishment of said selection by themselves as the real parties in interest 


instead of by said Bush as required by said letter ‘‘P’’. Such per- -_ 


mission was granted, and on January 6, 1912, Tuxbury and Sawyer 


_ filed their relinquishment both of said selected lands and also of the — - 


original base lands, together with said application by the Santa Fe 
Pacific Railroad Company to select said former lands upon other 
base, as above stated; also with affidavit of nonoccupancy executed. 
June 19, 1911. There is nothing in the record to show said railroad. 
company filed in the interest and on behalf of sald Tuxbury and 
Sawyer. , 
_ The Commissioner, February 6, 1912, accepted said relinquishment 
and said application to select as a reselection to take effect co instanii, 
and said application was filed accordingly i in the local. office ‘February 
14, 1912. 

Within the time speetaed by the published notice of such reselec- 
tion, Ehalainen filed his corroborated contest affidavit, stating he 
had filed homestead application for a portion of said selected lands 
March 8, 1912, and charging that said reselection was ‘‘at the instance 
and request of the transferees: of forest lieu selection 3423 made 
August 8, 1900, by F. A. Hyde,” and formed: a part of said Hyde’s 
' fraudulent operations against the Government. Ehalainen filed also 
with said contest affidavit hissown uncorroborated protest affidavit 
stating he was an actual settler, when said reselection was filed, on 
the portion of said selected lands: applied for by him. His alleged: 
homestead application is not in the record. | 
The decision appealed from disposes of said contest affidavit solely 
-as one based upon a corroborated allegation of prior settlement and 
makes no disposition of the only charge, that of fraud, contained 
therein. In view of the.action hereinafter taken with reference, to 
the question of settlement, remanding the case for further considera- 


tion and adjudication, ‘the Commissioner will also consider and dis 


pose of said contest affidavit upon said charge. 

The decision appealed from, after reciting that the parties in interest 
were permitted by said letter “P” of March 24, 1911, to make 
reselection, states as to the question of prior settlement: 


Tf, as is alleged, the contestant was a settler on the land. at the said. date of filing 
the application to reselect he was attempting to appropriate land that was for many 
years embraced in the original forest Lieu selection, through which selection the 
parties in interest in the present selection claim their equities, for it has been shown 
that the parties in interest in the present selection are innocent purchasers, for value, 
of the rights to the land under the original selection. It would, therefore, appear 
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- that a, , acttler bad not, - a mere intrusion upon the ak: acquire a, right thereto 
superior tothe equities held by the said purchasers for’ value; and inasmuch as the 
original selection of the land’ was not caticeled until February 6, 1912; whereupon. 
the application to reselect the land was eo instanti allowed, there could have selsed os . 
_ no intervening adverse right, under the circumstances in this case. - | 


Both the Commissioner’ S jeciue and the Pelinguish ment filed by 
Tuxbury and Sawyer of the original selection as to the lands involved 
are erroneous in stating reselection was permitted in this case by said 
letter ‘*P” of March 24, 1911. Said letter had no reference to this 
case but related to a fitumbet of other Vancouver serials, 03339 et al., 
and only ‘authorized reselection to be made in ‘any case in accordance 3 
with existing regulations and with the Department’s decision in the . 
case of John K. McCornack (32 ive D. , 578), which held that selection | 
could be made only by the owner and not by the assignee of the 


owner of the base lands, and 1 that a reselection i is s effective only from . 


: the date. it is filed with the required proof. 

In view of the repeal by the act of March 3, 1905 (33 Stat. , 1264), 
of the forest lieu selection law, no right of selec aon or of Tels aon 
existed at the time this application for selection or reselection. was 
accepted | as in. effect, except as saved by said repealing act, which, : 
provided further that— | | 
the validity of contracts entered into by the Sasa of the Interior prior to the 
_ passage of this act shall not be impaired: Provided, That selections ‘heretofore made 
- in lieu of lands relinquished to the United States may be perfected and patents issue > 
therefor the same as though this act had not been passed, and if for any reason not the 


fault of the party making the same any pending selection is held invalid another selec- 
tion for a like quantity of land may be made i in. liew thereof. 


‘Tuxbury and Sawyer are not shown to possess any contract right 
within the saving provision of said act, as 1s possessed, however, by : 
the Santa Fe Pacific Railroad Company. (Circular of May 16, 1905, 
33°L. D., “558; Santa Fe Pacific Railroad Company, 40 L. D., 360. y | 

Nor did the conveyance ‘of said selected lands by Bush to Tuxbury 
and Sawyer, prior to patent on ‘the selection, invest the latter parties, 
even though purchasers for value and with no knowledge of Bush’s | 
alleged fraud; with” any indeféasible interest in. or legal or equitable 
title to said Jands or any such. right 3 in ‘that selection as was merge- 
able, under said act of March, 3, 1905, and in the face of said adverse 
proceedings pending against said eS eipedou when. ‘said Tuxbury and 
Sawyer relinquished same, into the contract: right of selection, saved 

by said act, possessed by, said railroad company, or into. any right 
of reselection by said Tuxbury and Sawyer themselves upon other 
base lands, over the right of a bona fide homestead settler on the 
selected lance when the relinquishment of the original selection and 
the application | for reselection or hew selection was filed. 
4779°—vot. 4218-87 _ 7 
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The eanvtes of substitution ‘it new for old pase. in cases of forest | 
leu selection applications, is similar to and soverned by the same — 
principles of law as in cases of soldiers’ additional right applications, | 
as to which the Supreme Court of the United States stated in the case 
of Robinson v. Lundrigan (227 U. S., 173): @ 


‘Each application must depend upon its particular basis. And it cannot be kept 
open for the substitution of another right than that upon which it was made. If one. 
— substitution-can be permitted, successive substitutions can be permitted, and there © 
might arise the condition of: things condemned in Moss v. Dowman, 176 U. §., 413. 
In that case successive formal entries under the homestead law and successive relin- 
quishments of the entries of a tract of land were made. Dowman, who was nota party © 
to the manipulating process, about one month prior to the last relinquishment settled 
upon the land. It was held that his right attached immediately upon the filing of the 
_ last relinquishment and before the last entry, though the latter was made on the same 
day the relinquishment was filed. It was recognized that the entry which was given 
up had segregated the land and that no right could be initiated while it stood of record, 
but it was decided that the instant its relinquishment was filed in the local office the 
right of Dowman, the settler on the land, attached and the Moss entry could not defeat 
it... And so in the case at bar, the instant that Robinson’s application was rejected 
as having no legal foundation the land became subject to appropriation by another. , 

No right, therefore, of Robinson was divested by the ruling of the Department, as 
contended by complainants, for no right had attached. His application, based on 
the right of Carroll, was not-an entry of the land and is not within the ruling of _- 
McMichael v. Murphy, 197 U. 8., 304, that an entry valid on its face segregates the 
lands from the public domain and precludes their. eperopaenen by another so long 
as it remains undisturbed. : 

In this case the original selection as ands has not been held to be 
invalid, but. neither a selector nor his transferee before patent can 
avoid the issue in adverse proceedings against the selection by relin- 
quishing the same after service of such proceedings and acquire 
against an intervening settler any better right to the selected lands 
by an attempted reselection thereof than he would have were such 
selection held to be invalid and canceled on such proceedings. 

Public lands which are vacant and unappropriated except for a 
pending unapproved forest lieu selection embracing the same are not 
by reason alone of such selection application withdrawn from home- 
stead settlement, and a homestead settler in good faith on such lands 
otherwise subject to settlement acquires under the act of May 14, 
1880 (21 Stat., 140), a right of entry for said lands, notwithstanding 
such, filing, but which, is subject thereto.. So long as such selection 
application remains of record, such settler’s right is in abeyance and 
of no effect as against such applicant, but upon failure of such appli- 
cation or relinquishment by the applicant of the lands embraced 
therein the right of a bona fide settler then on the land will attach 
as against such applicant and prevent any substitution by him of 
other base lands for the base lands proffered with such application. © 

In this case, however, Ehalainen is not entitled on his uncor- 
-roborated protest of settlement to a hearing; and in. view of the 
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stated fact said Tuxbury and Sawyer were innocent purchasers for 
value under the original selection, and of the fact they apparently — 
relinquished their interest under that selection and attempted to 
Inake a new selection of the same lands by permission of the land — 
department and in misapprehension of their status in the premises, — 
the case is remanded with direction that copies of this decision be | 
forwarded to all interested parties, and that said Tuxbury and 
Sawyer be allowed a reasonable time to be fixed by the Commissioner 


after receipt thereof to elect whether they will abide by said applica- ¥ _ 


tion to select, filed in their stated interest by the Santa Fe Pacific — 
Railroad Company, or desire to reinstate the original selection and | 
defend the adverse proceedings pending against it at the time they _ 
relinquished their interest under it. In the event they desire to abide © 
by said application of the Santa Fe Pacific Railroad Company, they 
will serve Khalainen with notice thereof within said time to be fixed: 
by the Commissioner and Ehalainen will have thirty days after receipt 
of such notice within which to file his duly corroborated protest affi- _ 
davit as to his alleged prior settlement. In the event of Tuxbury 
and Sawyer electing to reinstate said original selection, the same 
will be reinstated. subject to said adverse proceedings. — 
The case is remanded for action in accordance with the foregoing 
VieWS. . = 


INSTRUCTION S. 


Finan Shooter JUNE 6, 1912—EquiraBe. ebay. | ‘ 

Proof upon homestead entries made prior to the act of June 6, 1912, submitted under 
that act within seven years from the date of the entry sind: within five years from | 
the date of the act, may be accepted, if otherwise BASTION: manu submission 
to the Board of Equitable Adjudication. | 

Finat Proor—Acr June 6, 1912—Equrrasie ADJUDICATION. 

In instances where notice was published for five-year proof upon a iiotesieal entry 

and the proof submitted is found to be acceptable. as three-year proof under the 


_ act of June 6, 1912, but not good as five-year proof, or where notice was for three-. 


year proof but the proof is found to be acceptable only as five-year proof, action 
may be taken thereon accordingly, where that is the sole defect, without submis- 
sion of the case to the Board of Equitable sa aaa | 
Daca INSTRUCTIONS VACATED. | 
Departmental instructions of December 18, 1912, not reported, recalled and vacated, 
and paragraph 19 of instructions of February 13, 1913, 41 L. D., 479, modified. 


First Assistant 8 ecretary Jones to the Commissioner of the General 
Land Office, December 28, 1918. 


The act of sun 6, 1912 (37 Stat., 123), requires that, upon entries 
made thereunder, final proof must he made within five years from 
date of entry. The act also provides that persons who at that date 
had existing entries may avail themselves of the benefits of that act 


7 
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and subieie proof upon showing three years’ "residence and cultiva- 


tion, as required. 


Paragraph’ 19 of instructions 3 under said act (41 L. D., 479, 486) 
reads as follows: oe 


The new law also requires that the proof shall be made within five years from date. 
of entry and if the entry is to be administered sander that law the department i is not 


authorized to extend the period within which proof may be made, but when sub- 


Initted after that time, in the absence of adverse claims, the entry may be submitted 


‘to the Board of Equitable Adjudication for confirmation. 


Under these instructions a large number of cases are pane sub-— 


‘mitted to the Board of Equitable Adjudication. It is learned that 


there are more than 300,000 homestead entries in the files of your 


_ office which were made ' prior to the date of said act of June 6, 1912. 


A large proportion of these were five years old at the date of the act 
and of course final proof could not be submitted on such cases under _ 
the new law. within five years from the dates of the respective entries. 

It thus resulis that, under the above instructions, vast numbers of | 


these cases, where proofs were made after. the expiration of the five- 
year period, are being submitted to the board. This involves much - 
labor, and the board has heretofore approved hundreds of ¢ cases s sub- 


mitted solely upon this point. 
“Congress apparently ‘intended that prior entrymen could have > 


the benefit of the later act, and a liberal construction of that law | 


justifies acceptance of proof on entries made prior thereto submitted 
under said act within seven years from date of entry, the statutory . 
period under the old law, if also within five years from date of the 


new law of June 6, “1912, supra, and if otherwise proper. It seems 


unnecessary to burden the service with the further submission of 
such cases to the board. ‘The instructions reterred. to : are moditied : 


- accordingly. 


Furthermore, under date of etaniee 18, 1912, in response to- 


your i inquiry, the Department instructed that cases should be sub- 
mnitted to the board; where the published notice: was for five-year 
. proof and the proof. is found to be acceptable as three-year proof 


but not good as five-year. proof ; also where. the notice was for three-— 


year proof but acceptable only as five-year proof. Many cases of 


this kind have been submitted to the board. This seems a matter 


of small technicality, and you are hereby instructed that such cases 


peed not be submitted solely because of such defect. ‘The instruc- 
tions of December 18, 1912, are recalled and vacated. 2. 0 
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ALASKAN LANDS—APPLICATIONS FOR. PATENT—N OTICE.. 


INSTRUCTIONS. 


DEPARTMENT OF THE : INTERIOR, = 
‘GENERAL Lanp OFFICE, aes 
| 7 Washington, December 28, 1913. 
| Ruarsturs AND RECEIVERS, | 
AND THE U. S. SURVEYOR-GENERAL, 
_. District of Alaska. | 

Sirs: The notices of applications for patent for lands in Alaska 
are, in many cases, not sufficient to apprise adverse claimants: and: : 


the public generally of the location of the land applied for, and, eae 


therefore, do not serve the purpose for which such notices are required; 7 
nor can the location of the land be ascertained from the application © 
‘papers themselves and without obtaining information from other 
sources. This is due principally to the large area of unsurveyed 
land in the district, and remoteness from cénters of population of 
much of the couniry.- In order to give a more definite description 
of the land applied for, the following Special instructions with refer- 
but do. not. change or modify, existing Ispalatiiis 

1. The field notes of survey of all claims within: the District of 
Alaska, where the survey is not,tied to a corner of the. public. survey; 
shall contain. a description of the location or mineral monument. to 
which, the survey is tied, by giving its latitude. and lorigitude, and 
its position with itérenee to rivers, creeks, mountains or mountain 
peaks, towns or other prominent topographical points | or natural ob- 
jects or monuments, giving ‘the distances and directions as nearly | 


accurate as possible, especially with reference to any well knowti trail 


to a town-or mining camp, or to a Tiver or mountain appearing on the | 
map of Alaska, which description. shall appear in the ‘field fiotés 
regardless of whether or not the survey be tied to an. existing monu- 
ment, or to a monument established by. the surveyor). when making | 
the survey, 10. - -accordance with existing regulations with reférence _ 
to the establishment of such montiients. The description of such | 
monument shall appear in a patagraph separate from. the description 
of the courses and distances of the survey. | 
2, All notices of applications for patent. for lands it: the “Distiist 
of Alaska, where the survey on which the application 3 is based is not 
tied to a corner of the public survey; shall; in addition to the descrip- 


tion requited to be given. by existing regulations, describe the Mont- 
ment to which the claim is tied, by giving its latitude and longitudé — 


| aiid a reference by apptoxirtiate course and distance. to a town, 
tnining camp, tiver, creek, mountain, mountain peak, or other 
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natural object. appearing on the map of Alaska, and any other facts 
shown by the field notes of survey which shall aid in determining 
the exact location of such claim, without an examination of the | 
record or a reference to other sources. The registers and receivers 
will exercise discretion in the matter of such descriptions in the 
published notices, bearing in mind the object to be attained, of so 
describing the land embraced in the claim as to enable its location 
to be ascertained from the notice of application. oo 


Very sisi | : - , 
: Cuay TaLLMan, 


7 | a — Commissioner. 
_ Approved, December 23, 1913. | po 
A, A. Jonus, 
Farst Assistant Secretary. 
JOHN GASSMAN, | 
a: — Decided December 24, 1918. 
- S100x InpIaN ALLOTMENTRIGHTS OF Heirs. | 
The acts of Congress authorizing allotment of Sioux Indian lands: contemplate. 
. allotments only to living persons; and where one entitled. to allotment dies 
without allotment having been made or selection filed by him or in his behalf, 
the right perishes with him and his heirs are not entitled to allotment parce upon 
his fight. ? 
SELECTION OF LAND Win View TO ‘Atomeant—Riane or HeErrs. , 
No such right is acquired by the mere inspection of a tract of land and decision to. 
take it as an allotment, without application therefor or selection thereof during _ 
the lifetime of the’proposed allottee, as will entitle his heirs, after his death, to 
an allotment of the land. 7 ; | | 


JoNnES, First Assistant Seestane | | : 
Appeal has been filed by John Gassman from your [Commissioner 
of Indian Affairs] decision of November 11, 1913, denying his appli- 
cation for an allotment on the Rosébud Reservation under an agree~ 
ment with the Indians of the latter reservation entered into March 
10, 1898, and ratified by the act of March 3, 1899 (30 Stat., 1362). 
| Under such agreement, the Indians of the Rosebud Reservation gave 
their permission and consent for the Indians of the Lower Brule 
Reservation, who left the same and settled upon the Rosebud Reser- 
vation, to remain thereon and take allotments of land in severalty as 
provided ; in section 8 of the act of March 2, 1889 (25 Stat., 888). It 
was further provided in said agreement that allotments i in severalty 
should be made to all children born prior to the date of the ratifica-. 
tion of the agreement then living in manner and quantity as provided 
in said section 8 of the act of March 2, 1889. oo 
It appears that Emma Gassman was born May 9, 1897, and died 
March 19, 1899. She was, therefore, alive at date of the ratification | 
of the agreement. In an affidavit September 14, 1910, her father, 
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John Gassman, stated that in the fall of 1898, he, in company with 
his wife and others, at the request of the Rosebud Indian Agent, | 
selected a quarter section of land for his daughter; that said agent 


told him the Allotting Agent would be out and he would then see that 
the daughter got the land. The Indian Agent referred to reported | 


that he was in charge of the Rosebud Agency in 1898; but at that 


_ time John Gassman was not enrolled at Rosebud, but at Lower 


Brule, and “so Do such conversation as he states could have occurred | 
with me.’ | 
In another affidavit dated November. 17, 1913, J ohn Gisanian 


reiterates his statement as to the selection of land he claims to have 
made for his daughter and describes the time and place where his 


alleged conversation with the Indian Agent oecurred. In this 
affidavit he states that. his daughter died before the Allotting Agent 
came; that the selection was made for her in the summer of 1898, 


“a, short time before’ ’ the talk made to him and others by the then 2 | 


agent at Rosebud. 
The act of March 2, 1889, “supra, sree authorized ‘aevidaal 
allotments on the various Sioux Tndian Reservations, including the 


- Rosebud, provided that they should be made by epécial agents 


appointed for the purpose and by the agents in charge of the reser- 
vations under such rules and regulations as the Secretary may from. 
time to time prescribe. Instructions were given to the special Allot- 
tingAgent on the Rosebud Reservation as late as 1908, in which, after 
referring to the various acts for allotments on the Sioux Reservations, © 
the regulations thereunder and departmental decisions bearing. on - 
the subject, it was said: | | | 
From this and other decisions cited nate it appears that where an iain other- 
wise entitled to an allotment dies prior to the time application for an allotment is - 
made by him or in his behalf to a special allotting agent or some other officer of the 


Indian service, directed by the Secretary of the Interior to make. allotments, or selec- 
tion is made for him by such officer, the right the decedent would have had to an 


- allotment had he continued to live, ceases; that such right is not descendible, and con- 


sequently his heirs are not entitled to the allotment the decedent himself would | 
have received had he continued to live. 
It appears from the decisions referred to that if application is made by an Indian | 


- entitled to an allotment or by some one in his behalf, or selection is made for him by 


the allotting officer as outlined herein, and such Indian dies after such application — 


_ or such selection, his heirs are entitled to have confirmed to them the allotment which 


the Indian himself would have received had he continued to live. 
Under the provisions of the act of May 29, 1908, it is believed that allotments are — 
to be made to any living children of the Rosebud tribe so long as that tribe is possessed 


of any unallotted tribal land; the words “any living children” to be construed to 


mean only those children by or for whom selections have been made. during their 
lifetime‘and properly filed with the officer in charge of the reservation, or the allotting 
agent. Such application may be made at any time during the lifetime of the child - 
to the agent or other officer in charge of the reservation to which the applicant belongs, 
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i ean 


in ii that j is, application, or r selection can aay! be made for or on 
behalf. of living persons. Furthermore, in order to initiate. such 
right to allotment as can be confirmed to the heirs after death, 
| application must have been made or a selection filed with some officer 
of the Indian Service authorized or directed to. make allotments. 7 
if selection has thus regularly been made by or for a person in being, 
so that nothing remains but thé scheduling and approval of the 
_ described selection, then a right is initiated and secured which, can ~ 

be. confirmed for the benefit. of the heirs. oe | 

In this case no such application or selection was hada by Ton 
Gessman during, the lifetime of his. daughter. He may. have viewed. 


| the consummation of such selection prior to her death. ‘The allow- 
ance of an allotment under such circumstances would be. tantamount 
to making or allowing an allotment to or on behalf of a deceased 
person which was clearly not contemplated by law. See cases of 
Charles Tackett, 40 L, D., 4: Dallas Shaw, 40 L. D., 9, and Instruc-. . 
tions, , October 1, 1913 (42 L. D. , 446). | 

In further support of the conclusion reached herein is a provision 
in Article IV of the agreement ratified by the act of March 8,. 1899, 
with the Indians of the Rosebud Reservation, which reads: 

That where any. Indians to whom. allotments j in severalty have been made i in. the » 
field, have since died, such allotments shall be duly. completed apd approved, and 


the lands shall descend to the heirs of such decedents in accordance with the provi. 
pions of section eleven of said act last above mentioned. [Act of March 2, 1889. | 


This provision clearly. indicates that. i in order to insure to the heirs 
the right of succession to an Indian allotment. of a, deceased Indian, 
such allotment must have been “made in the field’ ’ during the 
lifetime of the- decedent. | 

hy follows that your decision: denying | the’ Application of J ohn ~ 
Cane for allotment as father of Emma Gassman, was proper : and 
is honey affirmed. , | 


ROUGH RIDER AND OTHER LODE ‘MINING CLAIMS. 
| Decided Decne 96, 1918. | 


MINING Cums “Deacoveny. 7 
- The land department having for many years ponniited mining locations and entries 
- upon_lands in the same region and upon the same character. of deposit as the claims 
_ here involved, and issued patents upon like showing as to discovery as made i in this 
case, and such. practice. having become a rule. of property in that vicinity, . and 
many locations having been made and claims purchased for valuable. considera, 
tions in reliance upon such practice, at the dates of the locations and entries of 


the claims here involved, the stricter rule laid down j in the decisions i in this case 
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| He: January 31, 1911, and September 5, 1912, 41 L; D. 242, 255, holding the showing 


e ‘in this case insufficient to constitute a weld discovery, will not be given a, retro- _ 


' active effect,.and said decisions are vacated and the entries here i in. question | 
reinstated with a view to patent. 3 a 


Jo ONES, Hy inst Assistant Secretary: 


‘This: case is before the Department on a petition filed by. A A. 
| Sherwood. to recall and vacate departmental decision of January 31, 
1911 (41 Li D., 242),. adhered to. on petition for exercise of super- 
-visory. authority, September 5, 1912 (41 L. D., 255), directing can- 
-eellation. of mineral entries 04665, 04675. to 04683, inclusive, for 
the Rough Rider, White Horse, Red Jacket, Cousin. J ack, Black, Joe; 
Last Chance, . Roosevelt, Jennie Gibson, ‘Michigan, Bright. Hope, 
Osceola, and Hard Time lode mining claims, situate in the Warren 
mining district; Phoenix land. district, Arizona. 7 
These entries were allowed December 13, 1906. February, 28, 
1907, a protest, was filed against the same by § a chief of. field division, | 
charging, in i substance and effect, that the Jand embraced in the 
locations is nonmineral in character; that no mineral had been dis- 


covered « on any of the claims: that the entries were fraudulently made 


with a view of obtaining the land for agricultural and townsite pur- — 
poses; and that prior to making application the claims were conveyed % 
by the applicant. to one Hoval A: Smith. As a result of a hearing had 
on said charges i in November, 1908; and April, 1909; the local officers 
found that none of the charges had: been sustained atid recommended 
that the proceedings be dismissed. Upon review of the record the 
Commissioner by decision of April 11, 1910, found and held that no » 
-such discovery had been made within the limits of any claims as 
would support an application for patent or mining location, and 
accordingly held the entries for cancellation. On appeal by the _ 
entrymen this finding was sustained by said departmental decisions 
‘of January 31, 1911, and ee 5, 1912. Pursuant to said — 
decisions the entries were canceled. 
The present petition is predicated i in part on the ground. that ie | 
departmental decision of Ja anuary 31, 1911, established and gave effect 
retroactively to a rule respecting discoveries i in the area known as, the 
Copper Queen block wherein the claims 7 in question are situated, that 
~ did not obtain at the dates of the locations and.entries;. that at, those 
times, and for many years prior thereto, it had been the practice of 
the land department to allow entries and i issue patents for locations : 
in said area, based on the same. showing as to discovery as Was relied 7 
- upon. to support these locations and entries; that the former practice 
had become.a rule.of property. in that vicinity; and that. i in reliance. 
thereon these locations had been ee prior to any for valuable | 
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In connection with the petition there is filed an affidavit of Hewal 


A. Smith, wherein he avers that about the year 1905 he acquired an ~ 


interest in the claims in question, representing al. ac tual cash vouey . 


of approximately $40,000-— 


that he acquired the title to.said mining claims, in so far as he is interested cherana | 


and he is informed and verily believes that the other claimants acquired their inter- 


ests, in so far as they are interested therein, in reliance upon, and only because of | 


the rule of construction then prevailing and applied in the Land Department of the 
United States as to what constitutes a valid discovery in. the particular locality in 
which said mining claims are situated and that the discovery upon said several claims 
was no less than that held sufficient in many other cases both prior and subsequent 


to the acquisition of title to said claims by this affiant and by the other claimants 


herein. And this affiant says that he would not, for himself, and he is informed and 
believes that the other claimants herein would not, for themselves, have acquired 


their interests and titles therein and would not have expended their money or time 


or effort therein had they not relied upon the application to the adjudication of their 
claims to patent upon the above named mining claims of the same rule of construc- 
tion that was enforced and applied by the Land Department at the time he and they. 
acquired their several titles and made their several investments therein. 


Upon. a reconsideration of che matter on the present petition, the 
Department finds that the discoveries alleged respecting these claims 
were such as for many years prior to the date of the entries had been 
held and regarded by the land department as appropriate bases for 
locations, entries, and patents in the above mentioned area. This 
conclusion finds ample support in an opinion rendered August 23, 
1911, by the Assistant Attorney General for this Department, in the 


matter of certain suits instituted with a view to the cancellation of 


various patents issued for mining claims in said area. _ Tn agi opinion 
it-was said: fo: | 


The lends involved lie within one of the richest copper 3 mining districts of the. 


United States and some of these claims are within less than one mile of paying copper 


properties. The actual discoveries of mineral upon which these patents issued were 
inconsequential, studied apart from the geological conditions surrounding these | 


lands, but they are shown to have the same geologic formation and therefore the 
same inviting prospect as that which theretofore had tempted the investment of 
enormous sums of money which, it appears, have not been ill spent. The consensus 
of opinion of practical miners, geological experts, and men of means hag been and is 


| that these properties warrant the expenditure of a large sum of money in their develop-. 
_ ment, on account of the large deposits of copper which it is thought would be thereby . 
ameowared. * #° %® The question of the pertinency and weight of evidence founded 


on. geologic conditions offered in support of an application for patent upon a mining 
claim is at the present time under investigation by this Department, and it may be 


_ that the result reached will differ from that heretofore adjudged in some cases; possi-. 
bly from that in this very case under present consideration. It will be enough to. 


_ ‘gay;for the purposes of this opinion, that proof of the discovery upon these claims was 


no less than that held sufficient in many other cases both prior and subsequent thereto. _ 


Surface indications taken in connection with geological formation, together with the 
_ known history of the development of the mineral resources of this region were ample 
_ to justify the expenditure of labor and ‘money in the development of these claims. 


~ 
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Not only so,, but it is said that large sums of money have been expended by Smith © 
— and his associates in the location, purchasing of locations, and development work 
upon these properties, and it is probable that more would have been ere this expended 
_ thereon except for the agitation preceding, and the effect of the filing of, these suits. 

So, whether or not these lands should have been patented under the mining laws, 
the fact remains that they were patented. by the Land Department upon a full con- 
sideration of the character of the lands, and of the evidence of discovery, improve- 
ments, expenditures, etc.; evidence fully as competent and weighty as that upon 
which many similar patents had theretofore been issued. “ 


Upon the same day this opinion was rendered a. copy thereof was” 
transmitted to the Department of Justice and that Department in . 
accordance with the views and reasoning therein a proceeded : 
to forthwith. dismiss said suits. 

Without undertaking to discuss in detail or review iis arguments 
pro and con with regard to the formation in the particular area 
under immediate consideration, the following excerpt from the 
former opinion of this Department will indicate. the conditions on 
the ground, as disclosed by the record: , 

The surface formations of those claims consist, aediigt to the testimony of several 
of claimant’s witnesses, of limestone, conglomerate, or limestone and conglomerate, 
and containing within the limits of some of the claims, intrusions of porphyry with. 
iron-stained or iron-impregnated contacts; on others, ee is termed by the witnesses 
iron ‘‘blowouts”; and on still others, so- culled. stringers, feeders, ledges, or blowouts 


of quartz, stained more or less with iron oxide, or impregnated with iron sulphide, 
and varying in thickness-from two to three inches to a number of feet. 


It appears to be the belief of mining men in that region that hese | 
porphyritic intrusions and contacts have a direct connection with or 
relation. to underlying and deep-seated copper deposits. Many wit- 
nesses whose long experience and thorough acquaintance with the 
subject-matter in general, and with this particular district as well, 
make their testimony of special value, were of opinion that the 
exposures on the suriace of these diate were sufficient to. warrant, 

the expenditure of time and money with reasonable prospect of - 
success in the development of a paying mine. | 
Tt will thus be seen that the question of such calution between the 
surface indications and the valuable minerals below is the subj ect of : 
varying and somewhat conflicting opinions. | a 
It was upon. showings such as this that entries and patents were 
_ allowed for mining claims in this region at the dates of the locations — 
and entries of the claims here involved. There can be no question 
therefore that at those times a more liberal rule with reference to. 
mining locations situated in this region prevailed in the land depart- 
- ment than that applied by the Department with respect to the claims. 
_ here in question in its decision of January 31, 1911, and that had said | 
earlier rule been followed with regard to these locations they would | 
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“in ‘the absence of other obj ections have been passed to- potent This 
being true, and it appearing that these locations and others in that 
vicinity, based on the same character of discovery, had been, in 
‘reliance on such rule, purchased and dealt with as property, . the 

Department i is now of opinion that the rule under which the enitries 
were canceled should not have been given retroactive application. to 
the prejudice of the owners of the claims, but, on the other hand, 


that the said previous and long-contmued practice of the Tand a 


a department. established a rule of. property with respect, to. such 
claims which should have been adhered to and followed 3 in. the deter- | 
mination of this case. Germania Iron Company vy. James, et al., 
89 Fed., 811; James et al. v. Germania Iron Company, Belden v. 
Midway Company, 107 Fed., 597; Howe ef al. v. Parker, 190 Fed., 
738; Henry W. Fuss, 5 L. D., 167; William Thompson, 8L. D., 104: 
William Drew, 8,L. D., 399; French Lode, 22 L. D., 675; Gowdy, et ‘al. 3 
_y. Kismet Gold Mining Company, 24 L. D., 191; Brick Pomeroy, Mill 
Site, 34 L. D., 320; Hidden Treasure Consolidated Quartz Mine, 
BD. L. D., 485. 

The testimony. adduced at the hearing had herein fails to. sustain 
the charge that the ground is nonmineral in character, or that the 
entries were fraudulently made for the purpose of obtaining the — 
lands for agricultural and townsite. purposes. The evidence on the 
other hand shows that it is not susceptible « of cultivation and has no: 
. value as a townsite, and it is now conceded that it was located: and 
entered: for no other than mining purposes. As to the charge that 
prior to ‘the filing of applications for patent the claims were conveyed 
to Hoval A. Smith, it is sufficient to say that this was a matter between 
Smith and the applicant, J. A. Sherwood, and one which in nowise 
affected: the validity of the entry. The record title to the claims was 
shown by the abstracts filed in corinection with the applications for 
‘patent to have been at that time in Sherwood, and this fully satisfies 
‘the requirements of the mining laws and regulations. Under. such 


a circumstatices, and in the absence of a protest by one claiming title, 


- the question as to the real ownership of a claim i Is one not ordinarily 
'. inquired into by the land department. : 
Accompanying the petition, praying a vacation of said départ- 

| mental decisions; is one for the reinstatement of the entries. In 
view of the foregoing, the decisions of the Department of Ja anuary ol,’ 
1911; and September 5, 1912, are vacated, the Commissioner’s dadiaion 
of April 11, 1910, ievenséd, and the entries will. be reinstated, and; if 
the proceedings upon, witich the entries were allowed be found to be 
in all other respects regular, the entries upon reinstatement will be 


“passed to patent. 
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DONNER v. CENTRAL PACIFIC R. ‘R. co. 


"Decided July 3, 1918. 


ert Grawn- Serrcesenr’ Oita Unseen LAND. — 
The provision in the act of July 2, 1864, amending the act of July 1, 1862, 

_ making a grant to the Central Pacific Railroad Company, that said grant | 
os shall not. ‘defeat or impair any . . homestead . . or other lawful claim, an 
excepts from the. grant a tract of unsurvey ed land which’ at the’ date of 
the definite location of the line of road, and’down tothe date of" the filing 

| of the | township plat of survey, was successively. occupied by qualified 
homestead settlers intending to make entry; and failure of the settler then | 
occupying the land to assert his claim within three months after the filing : 

of the ‘township plat, does not inure to ‘the benefit of ‘the company, ‘put ‘he 


may assert his claim at any time prior 1 to intervention « of a an adverse settle- es 


ment right. 


J ONES, First Assistant on 

“The Central Pacific Railroad Company sneha from decision of 
the Commissioner of the General. Land Office _ Je anuary 8: “1912, ; 
denying its claim to E. 4 4 NW. 4 and W. 4 “NE. 4, Sec. 25, T. iN, 
R.1 W., M. D. M.,, San Francisco, Galifornix. and allowing if ohn 
| Donner’ s homestead entry to remain intact. | 

The land is within - primary limits of grant by acts of J aly 1, 1862 
(12 Stat., 489, 492), and July 2, 1864 (18 Stat., B56, 358), ‘to the Cen- 
tral Pacific Raileoad: Company. ‘The pulvoad: company g right at- 
tached by filing of its map of definite location, October 27, 1869. The 
road has been constructed opposite the land, which 3 is within that por- 
tion of the grant assigned to the Western Pacific Railroad Company 
and subseqtiently again merged in the Central Pacific Company by | 
consolidation. .The,land has never been listed py either company. 
for purposes of obtaining a patent. | 7 

April 20, 1911, Donner applied for homestead’ entry, which was. 
allowed on affidavit of himself and three others that the land had 
been occupied successively since 1861 by settlers qualified to make, and | 
intending to make, homestead entry, to the last of which prior set- 
tiers Donner succeeded by purchase, and has occupied the land as 
the home of himself and family since some time in the year 1868, 
and. that he has valuable impr ovements thereon, consisting of Haase. 
well, barn, vineyard, and fruit trees. The land was BUETOyeS: and 
| opened to entry March 23, 1875. | 


“September 29, 1911, fis Commissioner directed dig ipes office to = 
cite the parties in interest to a hearing to determine whether such 


homestead claim had attached to the land at date of the grant, or. at 
the time the line of road’ was definitely fixed, as would except the 
land from operation of the grant: Notice ee for hearing before 
the local office November 22, 1911, which was duly served on ‘the — 
parties, and at the date fixed for hearing Donner appeared, aided by — 
| epunsel, and adduced evidence. The railroad a a made no 
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appearance, November 27, 1911, the register found for Donner and - 
recommended his entry remain intact, The receiver made no finding. 
January 8, 1912, the Commissioner affirmed the action of the sa 


and the railway company appealed. 
It is argued that the claim of a homestead settler on seurceged 


land did not except the land from operation of the grant, and that ha 


there is a distinction between the act making the grant to the .Cen- | 
tral Pacific Railway Company from that. considered by the Depart- 
ment in Perry v. Central Pacific Railway Company (39 L. D., 5). 
The railway company insists that under the grant here considered 
there must be record evidence in the local land office to except the 
land from the grant, oe Teepe wv, Madsen (178 U. S., 215; me); 
that: | | | 
A. proper interpretation. of the acts of Congress niaiing railroad spi ee: like. 
‘the one in question requires that the relative rights of the company and.an 
individual entryman, must be determined, not by the act of the company in 
itself fixing definitely the line of. its road, or by the mere occupancy of the 
. individual, but by record evidence, on the one part the filing of the map in the 
office of the Secretary of the Interior, and on the other the declaration or entry 
in the local land office. In this way matters resting on oral testimony are 
eliminated, a certainty and definiteness.is given to the rights of each, the grant 
becomes fixed and definite; and while, as repeatedly -held, the railroad. company 
may not question the validity or propriety of the entryman’s claim of record, 
its rights ought not to be defeated long years after its title had apparently 
fixed, by fugitive and uncertain testimony of occupation. 
The granting act of July 25, 1866, to the California aiid Oregon 
Railroad Company, construed in Perry v. Central Pacific Railroad 
Company, supra, excepted from the grant lands which had been—. 
granted, sold, reserved, cecanted by nO eee ‘settlers, preempted or other- 
wise disposed of. 

The acts now under sadaration: were verbally different. That of 
July 1, 1862, granted the lands— _ — 
not sold, reserved, or otherwise disposed. of by the United States, and to which 
a preemption or homestead claim may not have attached, at the time the line — 
of road is definitely fixed. 

The act of J uly 2, 1864, supra, amended that of 1862 and made it 
read :. 


and any lands granted by this act, or the act to which this is an amendment, 
shall not defeat or nba any preemption, homestead, swamp land, or other 


lawful claim, — 

The amendment thus made in 1864, before the railroad company — 
had filed its map of definite location, was made to read so that the 
grant should not defeat or impair any homestead or other lawful 

claim. : | 

In view of the Department this language is not: narrower | in ‘its 
eee than that construed in Perry V. oe Pacific Rk. R, oF 7 
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‘supra, “Any lawful claim would except any - claim. to » public lands — 
that is lawfully made. 

In Tarpey v. Madsen (178. U. S., 215, 219) the court ecoreey : 
held that where the accident or omission, to make a claim of record 
in the local land office to public lands was the fault of the Govern- 

ment, the failure to make a homestead entry did not affect the settler’s 
right, which could not be defeated by the mere lack of a place in. 
which to make a record of the entry. The particular land which was 
involved in the case of Tarpey v. Madsen was surveyed and opened 
to entry, and the original settler (Olney) filed a preemption declara- 
tory statement on May 29, 1869. He did not convey to Madsen, but 
abandoned the land, nochine® was heard from him, and in 1896, 
twenty-seven years after, Andrew Madsen made a settlement and 
claimed the land. It was with-view to such facts that the court spoke — 
in holding a record claim in the land office was necessary to except the 
land from the grant. 

In the present case it was iaipe ibs to ake. a record claim at or 
before the time the grant attached. The land was not surveyed until 
1875. The quotation made by counsel from the decision. in: Tarpey vu. 
Madsen, supra, was therefore absolutely inapplicable, for, in lan- 
guage of the same decision, the homestead settler could not be de- 
feated of his right by failure of the Government to give him SPRUE: 
‘tunity to assert it. 

Nor did Donner forfeit his she by failing to wakes entry within 
three months from the time the land was sareeved and opened. The 
forfeiture imposed by act of March 3, 1843 (5 Stat., 620), provides 
only for forfeiture of a settler’s: right “to the next settler 3 in order 
of time on the same tract of land who shall have given sae notice, 
, and otherwise complied with the conditions of the law.” This was . 
construed by’ the court in Johnson v. Towsley (18 Wall, 72, oe 
which held that: | 


If no other party has made a gettlement or ee given notice of sich inten= 
tion, then no one has been injured by the delay beyond three months, and if at 
any time after the three months, while the party is still in possession, he makes 
his declaration, and this done before any one else has initiated a right of pre- 
-emption by settlement or declaration, we can see. no purpose in forbidding him 
to male his declaration or in making it void when made. And we think that 


' Congress intended to provide for the protection of the first settler by giving him 


three months to make his declaration, and for all other settlers by saying if 
this is not done within three months any one else who has settled on it within 
that time, or at any time before the first settler makes his declaration, shall 
have the better right. ; 


‘The railroad | company therefore gained nothing ee Donner’s ex- 
7 traordinary delay in failing to assert his right to entry. 

In view of the Department, the case is essentially like that a 
Perry v. Central Pacific Railroad Company (39 L. D., 5), differing 
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only in the oe: that none S ae was sabe cuaeeiee. years: 
longer than that of Perry'in asserting his right of entry after having 
opportunity to doso. This delay might | have caused loss of his entry 
to another settler, but did not inuré to benefit of the a com- 
pany; grantee, | 

The question as to the effect of: the delay on ihe orice ee iis aie 
in asserting his claim to the land before ‘the land department, where 
such land fell within the limits of : a railroad land grant, 1s ‘fully con- 
sidered in the recent ‘decision of the’ ‘Supreme Court, in the case ‘of 
Northern Pacific Railroad Company v. Trodick (221 U. S., “908), | 
wherein it is held that such delay does not forfeit his claim i in favor 
- of the railroad grant. 

The decision is affirmed. 


eo 


DONNER Vv. CENTRAL PACIFIC R. RB. CO. 


Motion ton rehearing of departmental decision of J uly 3, 1913, 
49 L. D., 589, denied by First Assistant rey J ones, Ji anuary i, 
1914. ~“ 


eeeveae 
- HART v. COX. 
Decided August 5, 1913. | . 


[MPRRIAL VALLEY Lanps—Dmsmer BNTRY—Act OF Marcu 98, 1908. 
. The act of March 28, 1908, according a preference right to make desert Jand 
| ‘entry, after’ survey, to one who has taken possession of and ‘reclaimed ° or 
‘commenced to reclaim a ‘tract of ‘unsurveyed | “desert land; has no appli- 
cation whateyer to lands in’ the “Imperial ‘Valley, authorized to be resur- 
veyed by the act of July 1, 1902, inasmuch ag such lands were surveyed in 
ny 1856, although given by the land department. for administrative purposes" 
| the ‘status of unsurveyed ( Tands pending their resurvey under said act of 
1902. . : 
eran DECISION DISTINGUISHED. 
_ Departmental decision in ¥itgtl a 40 i Ds 264, arene 


J ONES,. First Assistant Secretary: — 

Appeal is filed by Joseph W. Cox from decision of December T, 
1912, ‘of the Commissioner of the Géneral Land Office reversing” ‘the 
action. of the local officers and re] jecting his application filed March 
1, 1909, to make desert land entry for resurveyed tract 113, ‘township 
| 14 Ds R. 15 E., Los Angeles, California, land district, for the stated 
reason that Ethel Hart, who filed May 15, 1909, application to make 
desert land entry of said tract together with resurveyed tract 114, 

and the S. 4 of resurveyed tract.115, same township and range, said 
i a application by her being filed within ninety days after filing plat 

4 of resurvey of sald lands under the act of July 1, 1902 (B28 tebe 7 98), 
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. has wee theeuies right, under the act of March 28, 1908 (35 Stat. , 52), 5 
to make desert land entry for said resurveyed tract figs" 2 
‘Since April 1, 1906, these lands have been recognized and eon: 
ered by virtue of office telegram “G” of March 31, 1906, as having 
the status of unsurveyed lands pending the filing of cola of PEEVE: 
which was filed February 23, 1909. | 
‘Hearing was duly had heel, at which both parties ‘ao pented with 
eel and a large amount of testimony was presented by both sides. 
The local officers and the Commissioner have concurred in finding 


|. that there is practically no dispute as to the facts in the case. They — 


found that Hart first went upon the lands in conflict, and upon 
those apphed for by her and not in conflict, shortly Hefore’ or shortly 
after, which is immaterial, she became 21 years of age, February 1, 
1906, and enclosed the: mene now applied for by her, approximately 
~ 820 acres, with a plowed ditch or furrow and placed. notice of her 
- claim to such lands, and thereafter in the same year did considerable 
reclamation work on said other lands not now in conflict, and on 
November 3, 1906, staked out on the lands now in conflict a head 
ditch and bodaes and had furrows plowed along the east line be- 
tween said lands now in conflict and said tracts 114 and 115 and : along. 
the south line of said lands in conflict. She does not appear to have 
done anything further on the latter lands since then until atter 
March, 1909. | 

On Neveu ber: 8, 1906, Cox moved a tent house upon said ianaea in 
conflict, sevablished: residence therein, claiming those lands, and re- 
sided there and prosecuted further improvements and reclamation ~ 
work thereon: until ejected therefrom March 15, 1909, at Hart’s suit | 
in the Superior Court of Imperial County, Gali fornia. his Pe, 
from the adverse judgment in which is yet pending. 


On July 17, 1907, Cox filed desert land application for said lands oe 


now in eontlict, cecenibiiie same by metes and bounds, and on J uly 
_ 80, 1907, Hart, filed her desert land application intended to be for 
said ixnds but containing a description in terms-of the old survey 
thereof, made in 1856, the lines of which had been obliterated, which — 
sdbscription: as given ‘related to the lines of a private survey errone- 
ously supposed to be a retracement of said old survey but was in fact. 
descriptive of other lands which had already been entered, under 
_ such description, by other parties. - | . | 
-. In accordance with the practice then in te requiring’ , that | ap- 
plications for entry in this locality should be by the lines of the old 


* survey, Cox’s application was rejected, and said rejection affirmed - . 
- on appeal, and on the filing of-his present application his former — 


application was held to be abandoned, as was Hart’s first. applica- | 
_ tion held to be by the filing of her ad application. 
AT 79°—voL 42—-13—-—38 
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- The local officers held that Cox had, by actual settlement and occu- ° 
pation and by his first application filed after the filing of the resur-" . 
vey plat, both legal and equitable title to the said land in conflict, — 
and that Hart had no sufficient acts on said land in conflict to bring. 


her within the benefit of said: act of March 28, 1908, allowing a pref-" 


erence right, after survey, to make desert land entry to persons who © 
had prior ta survey taken possession of and reclaimed or in good 
faith commenced reclaiming unsurveyed desert lands. The Com-- 
missioner on appeal held that Hart is entitled on the facts to such 
preference right under said act. st 
These lands, although given by the land departvent the status of 
unsurveyed lands pending their resurvey under said act of July 1, 


1902, were in fact surveyed lands, under the stated old survey of : 


1856, and said act of March 28, 1908, had no application whatever to 
said lands. Henderson T. Dizney e¢ al. (41 L. D., 257).. | 
_ The present case is distinguishable in several respects from that of 
Virgil Patterson (40 L. D., 264), relied upon in the decision appealed 
from as authority for holding that said act of March 28, 1908, con- 
fers a preference right in this case. The acts of performance on the 
land in that case were subsequent to the passage of said act and there 
was-no adverse private interest involved, the conflict therein being 
with a subsequent withdrawal of the land for Government use. 
Under such circumstances equitable considerations existed why the 
Government should not allow its own withdrawal to prejudice perfec- 
tion of Patterson’s claim and why he should be considered as having 
a preference right under said act and the rule of the land department 
that said lands occupied the status of unsurveyed lands. No such 
conditions exist in this case, which is one of conflicting private in- 
terests only and determinable under = law In force when ss 
conflict, arose. 

Prior to the passage of said act of March 28, 1908, no desert fan 
right could be initiated, upon lands surveyed or unsurveyed, except _ 
by the filing of an eel cation. The complicated and confused situa-: 


tion existing in this locality with reference to what is called the’ 


“excess strip” within which these lands are located, is fully set 
forth in the Department’s decision in the case of Stephenson w. 
Pashgian (42 L. D., 113). As shown therein, the required descrip- 
tion, in an application, of land by the old survey was an impossible 
ponders and a description by metes and bounds the only feasible 
one. Cox’s application, made by metes and bounds, was in fact. a 

proper application and btit for such mistaken requirement by the 
Jand department should have been allowed. His claim was substan; - 
tially good and valid, and, as in.the case last above referred to, the 


Department is not disposed to hold that he is now prejudiced in thé — | 


consideration of his case by failing then to appeal further to the 


DECISIONS RELATING TO THE PUBLIC LANDS, 695 


: Deparinent: ‘He is pee in right by reason. of pe first in the filing -_ 
of a proper application, both pending the resurvey of said lands and _ 


after the filing of the resurvey plat. His application should, there- 
fore, be flowed and that of Hart rejected as to the land in conflict, 
| The decision appealed from is accordingly reversed. . | 


HART v. ¢ COX, 


‘Petition for exercise of supervisory authority to. review départ-. 
| mental - decision of August 5, 1918, 42 L. D., 592, denied by First 
Assistant Secretary J oat J anDeTY 29, 1914. ne 


‘BOUGHNER v. MAGENHEIMER ET AL. 
Decided August 29, 1918.. 


RIGHT OF Way—Inpica tion Puarcas-Apenieeon FOR Parr OF SYSTEM... | 

It is not essential] that an application for right of way under the act of 
March 8, 1891, ‘Shall cover the entire system necessary to ultimately irri- 
gate the lands proposed to be irrigated ; it being sufficient if it cover a pee 
stantial and requisite portion of the: necessary system. . 


RicHr or WAY OvER LaNnps W ITHDRAWN UNDER. THE RECLAMATION Act. 

A withdrawal under the reclamation act will not bar the allowance of an . 
application for right of way under the act of March 8, 1891, over the with- 
drawn lands, where the allowance of the application will not interfere with 
the use of the lands by the United States in connection: with the administra- 


tion of the reclamation act and where the water proposed to. be conveyed | | 


over such: right of way has. not been appropriated and - is not claimed by the 
United States. 


J ons, First Assistant Secretary : 
_ In connection with the possible diderdane: of the s60alled White | 
- River reclamation project, under the Reclamation Act of June 17, 
1902. (82 Stat., 388), a large area of lands in Rio Blanco and Routt — 
counties, Colorado, in the White and Yampa River valleys was with- _ 
drawn under the first and second forms of said act and reserved dur- 
Ing certain preliminary investigations and surveys of the proposed 
project. It was finally determined that the project- would not be 


constructed by the United States and on June 18, 1909, the with- rae 


drawals were revoked and all the lands affected thereby restored to 
disposition under the applicable land laws. | 
_ August 29, 1909, C. J. Magenheimer filed in the local land office at. 7 
Glenwood Springs application for right of way under the act of 
March 3, 1891 (26 Stat., 1095), for the Rio Blanco canal. running 
from a point in Sec. 21, T. IN, R. 90 W. , to a point in See. 8, T. QN., 

: k. 92 W. Aecorame the eamineee s affidavit on the map and state: 
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ment accompanying the field notes, the survey for this canal was. com- 
menced May 31, 1909, and concluded July 24, 1909. The water right 
__ presented in connection with the application was accepted for filing | 

July 30, 1909. 
October 1, 1909, EF. S. Smith and W. R. Wilson filed in the local | 
_ land office their application, under the act of 1891, supra, for right. 
of way for the Yellow Jacket Ditch No. 1, Yellow Jacket Ditch No. 2, 
Feeder Ditch No. 1, Feeder Ditch. No. 2, F eeder Ditch No. 3, Feeder 
Ditch No. 4, and the Milk Creek Reservoir. According to the evi- 
dence filed with the application this survey was commenced May 25, 
1909, and concluded September 29, 1909. The water right showing 
filed consists of certificate by the State engineer showing map and 
_ statement to have been approved and accepted September 28, 1909. 
Smith, Wilson and their ‘associates have incorporated eedor the. 
name of the White River, Trappers Lake & Routt County Irrigation 
- Company. . 

October 29, 1909, H. D. Boughner filed 3 in the local land office his 
application for right of way, under the act of 1891, supra, for the 
Northwestern Canal, practically paralleling the Magenheimer survey. 


_ .The evidence submitted with Boughner’s application is to the effect 


that the survey was begun June 27, and concluded September 4, 1909. 
Evidence of water right filed in connection therewith shows that the 
map and statement of a portion of the Northwestern and Reservoir — 


| system was accepted for filing and approved September 27, 1909, and 
a preliminary map and statement showing work to have béen initiated : 


June 27, 1909, were accepted for filing and approved July 21, 1909. 
December 29, 1909, the same applicant filed his application for ‘the 
Milk River Reservoir: the survey of which was commenced August 24, 
1909, and concluded October 16, 1909. This map and statement were 
approved and accepted for filing by the State engineer November 20, 
1909. Boughner and associates have. incorporated under the name of 
the Northwestern Irrigation Company. | 
Protests against the allowance of the dpplicde un for ik of way 
for the Rio Blanco and Yellow Jacket systems were filed by the © 
Northwestern applicant, it being charged, in substance, as to both ap- ’ 
plications, that there was no valid appropriation of water; that sur- 
veys and other work were not commenced at the dates cortified or 
alleged by the respective applicants; that the date of the initiation of 
rights fixed in the applications can not be recognized as vesting any 


_ rights because the lands were then in a state of reservation; that the 


_ gurrveys are mere paper ones, based upon plats and field fotos made 
by the Reclamation Service of the United States; and as to the 


Rio Blanco system it is alleged that these plats and field notes were. 


irregularly obtained by the Rio Blanco claimant. through his engi- _ | | 
ne A, L. Fellows, pormenlya in the service of the United States, i in. 
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connection with ihe So- Prien White River eeanatibD project. Pro- - 


_ testees denied én éoto the allegations and hearing was. finally ordered — 
by the Commissioner of the General Land Office, August 9, 1911, to 
determine the facts.. Hearing was had, and the Commiasioner of ihe 


General. Land Office, on December 27, 1912, affirmed the decision. of | 


the register and receiver, stating that. the Rio Blanco application was 


prior in time and right and that protestants had failed to establish 2 
the truth of the allegations contained in their protest. 


_ Appeals from said decision were taken by both the contestant’ cad : 
by the Yellow Jacket claimants, it being alleged, in substance, by the 
Northwestern company that it was error to hold that the Rio 
Blanco applicant initiated a lawful right while the lands were cov- 
ered by the reclamation withdrawal; that it was error to consider the 
Rio Blanco application as a valid one when the survey filed covers 
only a part of the canal and system ultimately necessary; that it was — 
error to hold that protestants had failed to sustain their charges, 
hereinbefore outlined; that it was error to hold that there is nothing 
in the record to ae that A. L. Fellows took improper advantage | 


of knowledge gained while employed by the United States or made _ | 


improper use of reclamation records; and that it was error not to 
hold it incumbent upon the Rio Blanco applicant to submit evidence 
at the hearing as to the bona fides of its alleged surveys. 
The allegations of error in the appeal submitted by the Yellow | 
Jacket ‘leimants are, in substance, that the Commissioner erred in 
refusing to hold said applicants prior in time; that it was error to 
‘hold that the Rio Blanco applicant did any ork or surveying prior 
to July 8, 1909; that it was error to hold that Alexander Walker, 
who signed the maps of applicants, Smith and ‘Wilson, as engineers, — 
was not a qualified person to execute such papers, and that appli- 
cants are not entitled to the benefit of reconnaissance Une made: 
by said Walker, beginning May 25, 1909. | 
The statement of facts contained in the first S1X pages of the oan 
missioner’s decision is substantially correct, and is so conceded by 
the. attorneys for the Northwestern company. The burden of estab- — 
lishing the truth of the allegations made in the protest rests upon _ 
the protestants, Boughner e¢ a/., and the fact. that the Rio Blanco’ 
_ applicants did not personally. ae at the hearing and submit 
_ further evidence with respect to their surveys did not relieve protes- 
- tants from that duty. The evidence fails absolutely to disprove the — 
truth of the allegations made in the Rio Blanco application, that. 


- preliminary survey of the system was initiated May 31, 1909, and | 
concluded July. 24, 1909; nor is any attempt made to dispute the | 


record facts that the preliminary map and statement were approved _ 
_and accepted by the State engineer July 30, and application for 
right of way’ “led in the local land office August 29, 1909, AML: of 
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| the isang acts and dates were prior in time to the pion of 
surveys, the filing of maps and statements and applications by the - 
protestants, the ‘N orthwestern company, and by the Yellow Jacket 
‘applicants, except it is alleged by the Yellow Jacket applicants that 
their initial surveys and investigations were begun May 25, 1909. 
It is shown by the evidence at. the hearing that this preliminary 
: investigation or survey was. made by Alexander Walker, a cattle- 
man, without engineering knowledge or experience, and consisted 
merely of riding through the higher passes of the vicinity, on horse- 
back, and the taking of certain observations with a hand level to 
: neering whether a canal through which water would run could be 
conducted through the passes. No actual surveys were made by Mr. 
‘Walker. No field notes or maps were prepared by him, and the 
observations made were of such a character as, in the opinion of 
this Department, can not be denominated as a preliminary or recon- 
haissance survey, within the meaning of the terms as used in the — 
consideration and aeuuarcation, of applications ‘under the act ot 
L891, supra. 

The matter of the water rights of the respective applicants is one 
which the Department will not undertake to determine, each appli- 
cant having apparently complied with the laws of the State in the 
filing of the necessary preliminary showing. . 

With respect to the allegation that the Rio Blanco sienna 1s 
Hot entitled to approval because it does not cover the entire system 
necessary to ultimately irrigate the lands proposed to be irrigated, it 
is sufficient to state that it is a substantial, requisite, and relatively 
large portion of the necessary system. By the portion of the canal 
surveyed water will be diverted from White River and, as stated 
by the Commissioner, priority of claim to the water diverted carries 
priority to the entire system contemplated. The act of 1891 does 
not require the entire system to be surveyed, mapped, and applied 
for at the same time. Section 19 thereof specifically authorizes the 
filing in sections of 10 miles each, within 12 months after the date 

of completing survey of each Beet lots Section 20 also divides such 
a proposed system of irrigation into sections, providing for the for- 
feiture of such sections as shall not be completed within five years 
after location. The State engineer of Colorado approved and ac- 
- eepted for filing the Rio Blanco survey and has determined, prima 

facie at least, the sufficiency thereof for the purposes for which filed. | 

The record has been carefully examined to determine whether or 
“not any evidence is therein contained. showing that. A. L. Fellows, 
- former engineer in the United States Reclamation Service, and who 

subsequently appeared as engineer for the Rio Blanco applicant had 
or took any undue advantage because of his prior employment.. The 
‘ evidence submitted - fails wholly to establish any sucli a aa 
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en sapmatiad to the Department by the Reclamation Service | 
indicate that. Mr. Fellows was given no advantage over others after: 
his resignation from the Reclamation Service and after the initia-. 
tion of the claims here under consideration. Mention was made of. 
the fact that the field notes. made in connection with the proposed 
‘government project were not on file in the Denver office, but it ap-. 
pears that- they were not in possession of Mr. Fellows. but had been 
transmitted to the files of the project office at Montrose, Colorado. It. ° 


is very probable: that the work performed and data Seared by Mr. 


_ Fellows while in the employment of the United States in the investi- | 
gation of the proposed White River project were such as to give — 
him an advantage over other engineers in the execution of the sub- 
 gequent survey of the Rio Blanco canal; but:the use of this knowledge, 


gained by experience, constitutes, so far as shown in this record, no 
impropriety, being simply the advantage possessed by one familiar 
with all the facts by reason of prior experience over those not famil- 
iar with such facts and unfamiliar with the comnlny to be traversed 
and surveyed. | 

There is no evidence in the on to discredit the sworn statement 
of the engineer’ for the Rio Blanco applicant that the preliminary 
survey was initiated May 31, 1909, and regularly conducted to con- 
clusion, as evidenced by the field aa and plat of survey, and, con- 
sequently, this Department would not be warranted in holding that 
it was “a mere paper survey” and not based upon actual field notes. 

But it is contended that even if the priority of the Rio Blanco 


applicant be admitted, no lawful claim could have been initiated 
upon lands withdrawn under the first or second forms of the recla- 


- 


mation act, and in this connection it is argued that reclamation with-— 


drawals occupy a different status from other reservations of the 


~ United States, in that they are withdrawals under special legislation - 


for specific purposes. In practice! since the enactment of the recla- - 


mation law and the making of preliminary withdrawals thereunder, 


the Department has not refused to allow applications for rights of 


way over withdrawn lands except in those cases where the allowance 
of applications would interfere. with the use of the lands by the 
United States in connection with the administration of thé reclama- 


- tion act, or where the water proposed to be conveyed over such rights 


of way: had theretofore been appropriated or claimed by the United. 


- States and was so claimed at.time the application for right of way 
was filed in and considered by the land department. __ 
Manifestly, it was not the purpose of Congress to withdraw vast 


areas of the public land from the operation of the various laws © 


authorizing the granting of easements or rights of way thereover for 


canals, railways, electric, telephone or telegraph lines, if such. use ‘ 
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could be had without. interference with the attainment of the purpose 
of the governmental withdrawal. Even where: reclamation projects 

have actually been undertaken or constructed by the United States — 
under the reclamation law, there may be instances where rights of 
~ way for ditches and canals for private irrigation systems may and 
should be granted over withdrawn lands, to the end that other arid | 
_ lands may be reclaimed through private enterprise. The purposes _ 
' of the withdrawals authorized by the reclamation act are (1) to | 
retain from other disposition such lands as may be needed for con-- 
struction or operation of government reclamation works ‘and (2) to 
retain for future disposition under the homestead laws such lands as 


are irrigable under the government canals. The allowance of right- 


of-way applications which do not defeat these purposes 1 is not incon- 

sistent with or prohibited by such withdrawals. 

_A similar contention arose in an application under the act of 1891, 
supra, through an Indian reservation. Such reservations are cre- 
ated and set apart for a specific pines: or use, and the Department 

held (27 L. D., 422): | | 


- As the words “reservations of the United States” is a general term or ex-~- 
pression, including all reservations made by the United. States for any purpose 
whatever, it must be accorded that significance, unless restrained by the words 
of the statute, or unless it is apparent from the general scope and purpose of | 
| the act that it was to be used in a more limited sense. 


“The act of 1891 recognizes this pr actice but sides that where 


locating any reservations such rights of way must be so placed as to 


not interfere with the proper occupation of the reservation. Apply- 
ing the principle laid down by the Department in the above-entitled 
case to the present case, it seems clear that the initiation of surveys 
and claims by the Rio Blanco and Yellow Jacket applicants. before 
the restoration of the lands from reclamation withdrawal was not a — 


_ trespass, was not in violation of the purposes of the withdrawal, and, 


consequently, may properly be held as initiating valid rights, in the © 
absence of other objection. As already intimated, the Rio Blanco 


applicant. was prior in time in all respects. With reference to the 
-- go-called. Walker preliminary survey of the Yellow Jacket. claim- 


ants, the Department holds it not to have been such a survey as to | 
initiate a right, and the Commissioner’s decision is, therefore, hereby 
affirmed. Should this decision become final the application of the 
Rio Blanco applicant will receive: APP EOVa!> in the absence of other 


| objection. 
| BOUGHNER v, MAGENHEIMER ET AL. — 
Motion for.rehearing of departmental decision of Au gust 29, 1913, 


49 LL. D., 595, denied by First Assistant Secretary Jones, February 
18, 1914. | 
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“VINCENT C. CLEARY. 
Decided September 18, 1913. 


Coat LANDS—W1ITHDRAWAL—CLAIM OR Report or CoaL VALUE. ” 
A mere withdrawal of lands for coal classification constitutes a claim or EEROEY 
- of coal value within the aes | of the act of serch 3, 1909. 
CoaL Lanps—Act or JuNE 22, 1910. : . | 
~The act of June 22, 1910, applies to timber and stone entries of lands with- a 
drawn or classified as coal upon which final proof had been submitted and 


entry allowed prior to the date of the act, as well as to entries of such lands 


“upon which proof had not at that date been submitted. 


Jonss, First Assistant Secretary: | | 

_ Vincent: C. McCleary has appealed from the deen of the Com- - 
missioner of the General Land Office of June 5, 1912, holding intact — 
his timber and stone entry, No. 01805, made.at Tagisioea, Montana, 
for lots 6 and 7 and the FE. 4 SW. idee 6, T. 7 N., BR. 26 K., M. P. M., 
but requiring him to take a limited patent thereto, under the proviso 
to section 1 of the act of June 22, 1910 (36 Stat. 588). | 

The land described was, by departmental order of October 15, 1906, 
as later modified, withdrawn from coal entry for Suamielion and 
classification with respect to coal values, and by the Commissioner’s 
letter of May 8, 1909, was classified as coal land and appraised at: $35 
and $40 per acre. | 

- The entry in question was ‘allowed Oeisnas 30, 1907, upon an appli- 
cation presented August 17, 1907, and proof was submitted on the 
date of entry. By letter of Novenber 18, 1908, the Commissioner 
directed the local officers to proceed against the entry according to 
the circular of November 25, 1907 (36° L. D., 178), on the charge 
“that the land embraced in ane entry is coal j iA character.” Notice | 
of the charge having been served on the entryman, and the same hav- 
ing been denied, hearing was had thereon November 25 and December 
8, 1910, which resulted in a finding by the local officers in favor of. 
the claimant, and a recommendation that the proceedings be dis- 
missed. The Commissioner, however, in the decision here appealed 


7 from found the land.to be coal in character. He further found, how- it 


~ ever, that the land possessed some value for timber and stone, and — 
for that reason, and the fact that the filing of the application suc- 
ceeded the withdrawal of October 15, 1906, permitted the entry to 
remain intact and held that the elimiant would be entitled, under the 


proviso to section 1 of the act of June 22, 1910, supra, only to the | 


limited patent prescribed by the act. 


- It is urged in the appeal that inasmuch as final eorbihicats and F 
entry had been allowed prior to the passage of the act of June 22, 


1910, the provisions of that act were inapplicable to the case, but . 
that, on the other hand, the canes is entitled, under the circum- 
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stances disclosed by the record, to.an unrestricted patent, under the 
second proviso to the act of March 3, 1909 (86 Stat., 844). 
By the act of March 8, 1909, it is provided: 


| That any person who has in good faith located, selected, or entered under the 
- nonmineral land laws of the United States any lands which subsequently are 


classified, claimed, or reported as being valuable for coal, may, if he shall so | 


elect. and upon making. satisfactory proof of compliance with the laws under 
which such lands are claimed, receive a patent therefor, which shall contain 
a reservation to the United States of all coal in said lands, and the’ right to 
prospect for, mine, and. remove the same— 4 


but that— 


—sgueh locator, selector, or Sneerinan who has heretofore made or shall hereafter 
“Imake:’ final: proof showing: good: faith and satisfactory compliance with the | 
Jaw under which his land is claimed shall be entitled to a patent without 7 
reservation, unless at the time of such final proof and entry it shall be shown 
ee the land is chiefly valuable for coal. 

It is argued by the appellant that the case falls within this se for 
the reason that there had been no formal classification of this land 
as coal, or claim or report that the land was coal in charatcer until 

after the entry was allowed, and that as the record fails to show the 

known character of the land at the date of final proof and entry, the 
claimant is entitled to an unrestricted patent. It was held by the ~ 

Department, however, in the case of Leroy Moore (40 L. D., 461) 

that a mere withdrawal of a tract for coal classification purposes 

constitutes, within the meaning of the act, a claim or report that 
such land is valuable for coal. Inasmuch, therefore, as sald with- 
drawal preceded the filing of the application it must be held that the 

_ ease does not fall within the purview of the act of 1909. 

_ The act of June 22, 1910, relates to entries of lands withdrawn or 

classified as coal lands or valuable for coal, the proviso to section 1 of 

which reads as follows: | 

‘That those who have initiated nonmineral entries, selections, or locations in 
good faith prior to the passage of this act on lands withdrawn or classified as 
eoal lands may perfect the same under the provisions of the laws under which: 
said entries were made, but shall receive the limited - ‘patent provided for in 
this act. 

It is argued by appellant: that by the use of the term “ may perfect 
the same” as applied to claims initiated prior to the date of the act 
upon withdrawn or classified lands, Congress must be understood as 
intending that the above-quoted provisions should be applied only 
to such of said lands as had not proceeded as far as a final proof 
stage. Such a construction, however, would preclude the issuance of 
patent upon any claims, save those of the characters specifically men- 
tioned in the act, which had been initiated upon lands previously 
claimed, classified, or reported as being valuable for coal, where, prior | 
to the act final proof had been submitted and final certificate issued. 


# 
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| This result would be dearly repugnant to the purpose cof the ne | 


to said section 1, which was manifestly to permit the issuance of a 


limited patent in those cases which were left. unprotected by the act 
of March 3, 1909. . As was said by the Department in the case of 
Clarke v. Fluvley’ (unreported), decided June 6, 1912, in answer to 
the same ‘contention : | oe 


A literal interpretation of the proviso might restrict it to figas cases in which | 
final entry ‘had not been allowed. prior to the passage of the act, but it must be 
remembered that the proviso is remedial in character and should be liberally 
construed. Speaking broadly, an eniry is not perfected until patent has issued, 
and accordingly the Department is of opinion that the proviso also applies to 
cases in which final entries had been allowed upon withdrawn ange prior to — 


its enactment. 


As before stated, this tract was classified by the Commissioner’s _ 


letter of May 8, 1909, and this cla ssification will be Becented as fixing | 
' a positive ale for éoal at the prices named. | 

The real situation here presented is as follows: Prior to the filing 
of the application to purchase this land under the timber and stone 
act by McCleary, the land department, upon the representation of 
the Geological Survey, had withdrawn the land with a view to fixing 


its value as coal. land, and the local officers had been instructed i | 


~ note upon their records. with respect to lands so withdrawn, “coal — 


| lands.” The orders of withdrawal, which made preliminary ‘desig- 


nations of the lands as coal, assumed that there might be some lands 
withdrawn which would prove to be noncoal in character, and, for 
that reason, nonmineral claims were accepted for lands so withdrawn, 
on the execution and filing of affidavits alleging the land to be in 


fact nonmineral. Under these circumstances, the nonmineral. claim- — 


ant voluntarily assumed the burden of establishing the noncoal 
character of the land entered. Such an entryman was not in the 
position of one who had 1aade entry prior to the time when the 


~~ lands had been withdrawn as coal land. The latter was protected 


- by the act of March 3, 1909, supra, but this claimant was clearly 
not within the provisions of that act. Upon the ultimate establish- 
- ment of the coal character of the land, claims like the present one 
must have been canceled, had it not been for the proviso.to section 
1 of the act of June 22, 1910, supra, but this act, while extending 
recognition to claims of the character here in question, exacted as 
- a condition that the claimant accept a limited patent, reserving to 
the United States the coal deposits. =< | 

The evidence submitted at the hearing, as to the character. of the 


land, has been carefully examined by the Department, and it en- 


| tirely fails to disprove the classification heretofore made. The de- 
cision of the Commissioner of the General Land Office appealed 
| trom. must be and i 1S acoondinely hereby affirmed. 
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SALE OF KIOWA, COMANCHE, APACHE AND WICHITA LANDS. 
INSTRUCTIONS. 


DerarTMENT oF THE INTERIOR, 
: : Washington, November 3, 1918. 
Tue CoMMISSIONER OF THE Genera Lanp OFFIcz. 


Sir: You are directed to cause to be sold for cash, at not ois than 
one dollar and twenty-five cents per acre, at public auction, under 


the supervision of James W. Witten, Superintendent of. the Open- © 


ing and Sale of Indian Reservations, at the City of Lawton, in the 
State of Oklahoma, beginning on Monday, December 8, 1913, the 
unused, unallotted, unreserved lands, and such portions of the school 


and. agency lands as are no longer needed for administration pur-— 
_ poses, in the Kiowa, Comanche, Apache and Wichita Tribes. of In- | 


dians in the State of Oklahoma under the « act eos Congress approved 
June 30, 1918 (Public, No. 4). | 


2. Linas occupied by Settlers—All of such lands as were occupied ; 


in good faith on Jan. 1, 1918, by settlers still in possession thereof, 


shall be sold at the sale hereby ordered, subject to the preferred right 


conferred upon such settlers by said act, to purchase the lands so 
occupied by them at their appraised value for ninety days from and 


after notice, and in cases where lands aré known at the time of the . 


public sale to be so occupied, and are sold at the sale hereby ordered, 


no payments shall be required of the purchasers thereof at auch 
sale before the 1st day of April, 1914, and not thereafter if the occu-. 


_. pants purchase and pay for said tracts. All such occupants are 
hereby required to present their applications to purchase under said 
act, prior to the Ist day of March, 1914, accompanied by the proper 


payments and proof of their occupancy corroborated by the oaths of: 


‘two persons, and if they fail to do so, they will not thereafter be 
permitted to purchase the lands occupied by them under said act. 


All persons claiming a preference right to purchase the land set- 


-tled upon by them under the act, and all persons claiming adversely 


any of the lands described in the schedule, are required to file their 
- elaims, supported by affidavits, with Mr. J. W, Witten, Superin-— 


tendent of Openings, Lawton, Oklahoma, on or before December B53 


1918, otherwise their rights may be forfeited. 


' 3. Unsold lands subject to private sale—All inde eiaeed for sale — 
and not sold at this sale shall thereafter be subject to purchase at — 
private sale at one dollar and twenty-five cents per acre, at the United - 
States Land Office for the land. district in neh they ay then be — 


located. 
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4. Meas Mn hick lands will be offered—All pont eieas quarter- “2 


| pee sections or fractional lots situated in the same quarter sec- - 
- tion, or otherwise conveniently situated, will be listed as one tract 
and offered for sale at the same time; provided that in case of a 
z Teoffering of any tract under Rule 9, the Superintendent of the sale | 
may, in his discretion, modify any grouping of tracts. | 

5. Order in which tracts will be offered—The tracts in the schedule 
will be numbered, and on December 8, 1913, there will be offered for 
sale if peace ile. tracts numbered om 1 to 100 inclusive; on 
December 9, 1913, tracts numbered from 101 to 200 inclusive, ee 
thereafter at the rate of 100 tracts per day until all the tracts have 
“been offered, as set out in the schedule. - 
«6. Qualifications and Seal icieoue se uieliaaats will not be vocal 
to show any qualifications as to age, citizenship, or otherwise; and no 
person will be required to reside upon, improve, or cultivate lands 
sold to him. | 

7. Bids by Agents, ete. Bids and payments may be nae either 
through agents or in person, but no bid of less than $1.25 per acre ' 
will be received from the first bidder, or of less than ten cents per 
acre more than the last highest bid, ice the first bid has been made. 
will be received or. accepted; and no bids can be made through the 
mails or at any time or place other than the time and place at which 
said tracts are offered for sale. 
. 8. Payments and forfeitures—All successful bidders to imhare 
tracts are awarded must, on or before four- -thirty o’clock p. m., on the - 
day succeeding the date on which awards are. made to nee Sun- ’ 
days excepted, pay to'the Receiver of the United States Land Office 
at Guthrie, Oklahoma, who will be detailed to attend the sale, one- 
fourth of ‘he: total amount bid by them for such tracts, the balance 
to be paid i in four equal annual instalments, interest at four per cent, 
on deferred payments. Any bidder who ‘fails to make payment .of 


_ one-fourth. of the amount of his bid within the time required, except 


where the land is occupied by a bona fide sétiler, will not thereafter 
be permitted to pay for the tract, or bid on any other tracts. Any 


_. purchaser at the sale who fails to pay the annual instalments, with 
_. interest at four per cent, when due, will forfeit the amount already 
- .paid, and such failure will be a sufficient cause for - cancellation of | 


his entry. | | 
se Lands Te- offered—All tracts | awarded to persons ‘who fail st 
| uke payments therefor, and all tracts which shall not be sold when 
first offered, will be re- offered for sale after all of said lands have 
_ .béen once offered, or at any other time during the sale when the | 
7 Superintendent shall think best. , . 
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10. Combinations ini restraint of the sale are forbidden by section 
2375: of: the Revised Statutes of the United States, wna reads: as 


follows: . 


livery person who, before or at the time of the public sale of any of the © 


lands of the United States, . bargains, contracts, or agrees, or attempts to bar- 


gain, contract, or agree with any other person, that the last named person shall 


not ‘bid upon or purchase the lands so offered for sale, or any parcel. thereof, 
or who by intimidation, combination, or unfair management, hinders or. pre- 
vents, or attempts to hinder or prevent any person. from bidding upon or pur- 
chasing any tract of land so offered for sale, shall be fined not more than one 
thousand dollars, or imprisoned not more than two years, or both. 


‘11. Suspension or postponement of sale—If at any time it becomes 


evident to the Superintendent. of the sale that there is a combination 


among bidders, or any other cause which effectually suppresses com- 


petition, or if for any other cause it shall seem best to the Superin- 


tendent to do'so, he may suspend such sale temporarily or postpone: 


it indefinitely ; and, if in his judgment, the-highest bid offered for 
‘any tract is below its reasonable cash value, the Superintendent may 
reject all bids then offered and re- -offer the tract for. sale as herein 
provided. : 


12. fees and Comes persons waeectie any of said. 


lands will be required to pay a commission of two per cent on all 


payment made by them up to and including $1.25 per acre, but~no | 


commission will be collected on ey paid in excess of 81 25 per 


acre. 
Respectfully, 2 
Anprizus A. JONES, 
Mast Assistant Secretary. 


(Extract from Section 17, of the Indian Appropriation Act of Tune 30, 1913, Public 
, No. 4,) 


‘That the Secretary of the Interior, in his discretion, is authorized to sell 
upon such terms and under such rules and regulations as he may prescribe, 
the ulused, unallotted, unreserved, and such portions of the school and agency 


lands that are no longer needed for administration purposes, in the. Kiowa,. 


Comanche, Apache, and Wichita. Tribes of Indians in Oklahoma, the proceeds 


therefrom, less $1.25 per acre, to be deposited to the credit of said Indians in. 


_ the United States Treasury, to draw until further provided by Congress four 


per centum interest, and to be known as. the Kiowa Agency Hospital fund, : 
to be used only for maintenance of said hospital: Provided, That by and with | 


the approval of the Secretary of the Interior the county commissioners of 
Comanche County for the benefit of said county shall, for ninety days from 


and after the passage and approval of this Act, have the preference right to ° 
buy at $1.25 per acre a suitable one hundred and sixty-acre tract of land to 
be used for. county poor-farm purposes: Provided : further, That the Secre-. 
tary of the Interior: is hereby authorized in his discretion to grant to settlers 
-a preference right to purchase for ninety days from and after notice, at the. 
appraised price, exclusive of improvements, such lands as were occupied by 


such settlers in good faith on January first, nineteen hundred and thirteen. 
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EDWARD H. ‘ALC ort. 


- Decided November 5, 1913. 


SOLDIERS’ Apprrronat—Smconp HoMESTEAD ENTRY. - 2 . 

, Where one entitled under section 2 of the act of March 2, 1889, to make: ae 
‘second homestead entry for 160 acres, and. also entitled to make a soldiers’ 
additional entry under section 2306, Revised Statutes, makes entry in exer- 
ise of the former right, which entry is subsequently abandoned and relin- 


quished without consideration, his soldiers’ additional right will not be. — | 


held. defeated : or destroyed by such second ennty:: never perfected. 


Jones, First Assistant Secretary: 
August 16, 1918, the Commissioner of the ‘General Land Office - 
‘rejected the above dea viked application, filed March 15, 1918, for 
_ the SE. 4 SE. 4, Sec. 4, T. 11 S., BR. 14 E., S. B. M. California, based: 
- upon the assignment of 40 acres of the ‘alleged soldiers? additional 
homestead right of Marshall S. Phillips, who, it is alleged, served 
in Co. M, 1st Wisconsin Volunteer Cavalry from February 2, 1862, 
to October 14, 1862, and made homestead entry 3262, Gr eonlent. Min- 
nesota, May 23, 1868, for the W. 4 NW. 4, Sec. 34, T. 120 N., R. 29 
‘W., 80 acres, eanealed February 1, 1873, on relinquishment. _ | 
“The re] ‘ection was based upon ike fact that in addition to the origi- 
nal homestead entry above described, Phillips, on November 30, 1894, 
made homestead entry 747, Coeur d’Alene, Idaho, for the E. 4 NW. 
4, W. $ NE, 4, Sec. 8, T. 56 N., R. 4 W., which he afterwards relin- 
‘quished, stating: that he received no consideration: therefor but 


- abandoned same because wounds received in the Civil War made it 


impossible for him to remain upon the homestead. The Commis-. 
sioner cites as authority the case of W. A. Stafford (36 L. D., 231), 
statements in which are in accord with the action in this case. The. 
_ facts were somewhat different, for in the Stafford case the second 


homestead entry made under the provisions of the act of March 2, 


1889 (25 Stat., 854), was perfected prior to the time when entryman 


attempted to exercise his soldiers’ additional right. The decision, — 


_ however, states that it was “the making and not the perfection of . 
his second entry that determined his right, oa - 

The case of Charles P. Colver (33 L. D., 329), also cited by the 

Commissioner, holds, in substance, that a person entitled to make a 


second homestead entry for 160 acres and also entitled to make a 


soldiers’ additional entry can not exercise both rights so as to acquire | 
title to more than 160 acres of land. 
In the case at bar, Phillips has, so “far as oe by fits ae 7 
never acquired title to any land under’ the homestead law. By virtue 
of his original homestead entry made in 1868, for 80 acres, and — 
thereafter canceled, there is conferred upon hae by section 2306, . 
Revised: Statutes, the right to enter so much land as added “to the | 
quantity previously entered shall not. exceed 160 acres.” This is 
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commonly known as a soldiers’ additional homestead. right, and 
while this right is stated by the Supreme Court to be in the nature © 
of a gift or bounty and assignable in its nature, nevertheless it is 
| based upon and is the complement of a homestead entry made prior | 
to a-certain date by a person who has rendered prescribed service 
in the Army or Navy of the United States during war and beeti 
honorably discharged. Therefore, in the opinion of this Depart- 
ment, it can not, as contended by attorney for appellant, be regarded 
as a right j in nowise depending upon whether or not the entryman’s — 
homestead right had been exhausted prior to its attempted exercise. 
‘However, by virtue of said section 2306 and the act of March ‘2, 
1889, supra, Phillips had at time of the making of his second home- 
stead entry in 1894 the right to. make a soldiers’ additional home- 
stead entry for not exceeding 80 acres, without the wernenes “of 
residence upon or cultivation of the land. 

While it was the evident purpose of Congress to periaie the ac-_ 
quisition of not exceeding 160 acres of land, which purpose is 
clearly apparent from the language of both section 2306, Revised 
Statutes, and-the said act of March 2, 1889, Phillips has ‘acquired, 
so far as shown by the record, no land ander the homestead, laws, but. 
is entitled to the exercise of additional homestead. right, based -upon. 
his original homestead entry made in 1868 and conferred upon him 
by section 2306, Revised Statutes. This right, as intimated, is a 
subsisting, outstanding, unsatisfied legal right which the Depart- 
ment does not believe was defeated or oa by his second 
homestead entry, never perfected. . 

The Department is, therefore, of the opinion that Phillips's sol- 
diers’ additional right for 80 acres, if otherwise unused and unex- 
hausted, remains subject to exercise by him or a » duly cvemneo 


Beanies. 


MITCHELL v. GRIMES. 
Decided .N ovember 15, 1913. 


PRACTICE-—-CONTEST HEARING—FAILURE OF CONTESTEE TO APPEAR, 

In contemplation of Rule 39 of Practice testimony should be taken in sup- 
port of a contest notwithstanding contestee fails to appear at the hearing; 
and upon failure of the local officers to require such testimony, the case 
should be returned, under Rule 96, for ex parte showing to support the a 
charge. = 

PRACTIONE—-REINSTATEMENT OF Contest—SHoWwINe. : 

‘Where a contest proceeding is closed upon failure of contestee to appear, with- 
out any testimony being taken, he is not entitled as a matter of right, to 
reinstatement of the contest, for hearing.on the merits, in the absence of 
-a showing by him of a good defense to the charge made in thé contest; but 


to prevent injustice the Secretary of the. Interior may’ in his discretion - - 


e direct a hearing in such case. 
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Jonxs, First Assistant Secretary: 

Aeon is filed by Cressa, Mitchell from deinen of. April 99." 1918, 
of the Commissioner of the General Land Office directing a hearing 
in her contest case initiated August 7, 1912, against the homestead _ 
entry made by Charles E. Grinies September 30, 1907, for the NE. 4, 
_ sec. 10, T.115., R. 14 E., 5. B. M., Los Angeles, California, land 
district, upon the charge that said Grimes had abandoned said entry 
for more than eighteen months last past. 


Notice duly issued on said contest upon which, on proper having os 


publication was made, to which Grimes filed, October 9, 1912, within — 
time, his verified but uncorroborated answer ‘stating he had resided 
| continuoisly on said entry since September 30, 1907, except for tem- 
_ porary unavoidable absences, said answer being duly served upon — 


contestant. Order was duly issued and served for hearing December: _ 


26, 1912, at ten o’clock a. m., before the local officers. Default was. 
made at said hearing by the contestee, and the record was trans-_ 
mitted to the Commissioner who on J anuary 17, 1918, canceled 
Grimes’s entry, closed the case, and allowed Mitchell preference right 
of entry, which she exercised February 1, 1918, by filing desert land 
application for said lands, which was allowed on that date. | 
January 30, 1913, said Grimes filed his protest against entry of any 
person for said lands pending decision upon his stated. application 
to set aside his default in said contest case and reinstate his entry. 
On March 19, 1918, Grimes filed his petition for reinstatement of his 
entry, alleging that his default in appearance at the hearing was due 
to delay, by reason of a sand storm, of the train on which he was a 
passenger to Los Angeles where oud hearing was to be held, so that 
he did not in fact arrive there until about 11.30 a. m., Dedember 26, 
1912, which being after the hour set for the hearing he mapposed. 


was too late and he made no effort then to appear before the local 


officers, but upon later being advised by his attorneys, he made this 
petition for reinstatement as soon as he was able to secure the neces- | 
sary affidavits of witnesses, they being absent from the county. He 
asserted his belief that he would be able to show at a hearing that he 
had never abandoned his entry, but his petition. is corroborated only 
by the affidavit of one witness as to the delay in his train reaching » 
Los Angeles as above stated and is wholly uncorroborated by any 
showing as to his stated compliance with law under his entry at any 

time. | 
Mitchell in answer to this petition sets-forth dlink ae appeared 4e 


the time set for the hearing with her witnesses, and upon failure. of 


Grimes to appear she procured a continuance until 2 o clock p, m. 


of that day in order to afford him full opportunity to appear, and . 


that when the latter hour arrived and there was still no appearance 
_by Grimes his default was taken. Her attorney states in his affidavit 
_ 4779°—vor 42—18-——39 | 
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In detail the foregoing facts, also that he went to Cae s attorney, 
who had prepared his answer to the contest charge, about 11.30 
o'clock a. m., on the day of hearing, and that said attorney stated 
he had no further authority with reference to the contest case and 
refused to appear for Grimes at said hearing ; that said protest of 
January 30, 1913, by Grimes was filed without verification or service 
upon Mitchell or himself as her attorney. Tt was stated also in 

_ Mitchell’s affidavit that Grimes was in the office of his said attorney 
during the afternoon of the day of hearing, and that he was then © 
intoxicated. It is also asserted by Mitchell that Grimes has never 
returned to or resided upon the land since initiation of her contest. - 
No response has been made by Grimes to these statements. 


_ The Commissioner holds that the showing by Grimes is“ manifestly _ 


- insufficient,” but in view of his answer to the contest charge served 


and filed, and its sufficiency, “there is no authority under which his 


_ entry could be rightfully canceled i in the absence of any testimony 
adduced on the part of the contestant on the hearing in support of © 


such charges (see Rule 14 of Practice)”; and accordingly he revoked 


said decision of January 17, 1918, canceling Grimes’s entry and clos- 
ing the case, and reinstated said contest case, remanding same for 
hearing between the parties, Mitchell’s entry being held for can- 
cellation and Grimes’s entry for reinstatement should she fail to re- 
spond, and her entry to remain intact should he fail to respond. 
Grimes is clearly not entitled upon the showing made by him to 
reinstatement. of Mitchell’s contest for the purpose of a hearing on 
‘its merits. Beyond his uncorroborated answer in general denial of 
the contest charge, he has made no showing whatever as to his com- 
pliance with law under his entry. He was clearly negligent in fail- 
ing to appear at the hearing and in filing application for reinstate- 
ment, without any showing of a good defense upon the merits as to 
said contest. 
The closing of the contest case tnoit the presentation by Mitchell 


of. any testimony in support of her charge was Improper and irregu- 


lar. It-is clearly within the contemplation of Rule 39 of Practice, 
_ 1£ not expressly required thereby, that testimony in support of a con- 
test charge shall be taken even when the contestee has failed to appear 
at the hearing. And the duty is incumbent on the local officers, by _ 
Rules 34 and 36 inclusive of Practice, to see that all pertinent facts 
with reference to the case are elicited at hearings had before them, 
particularly in a case like the present where the contestee has failed : 
to appear. Rule 14 of Practice has no application herein, 
Under Rule 96 of Practice, this contest case should have been 


returned by the Commissioner to the local officers for an ex parte — 


showing by Mitchell in satisfactory proof of her charge, before a 
decision. on a the merits of her case and cancellation of Ete: s entry. 
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Grimes was ‘GE entitled to notice of such showing Ginanicuone ol 
_L.D., 318), and being in default at the hearing he had no right of 
appeal under Rule 49 of Practice; and while the closing of the case — 
without the required testimony by Mitchell in support of her charge 
was improper and unwarranted, Grimes is not in position to take — 
any advantage of. such. iereculariéy;. under his wholly insufficient 
showing on the merits either as to the contest charge or as to his 
default at the hearing. — -_ . 
_ However, in order that no injustice be done him, and 3 in. view of 
the fact. his entry was canceled without presentation of any testimony — 
showing his default in complying with law in the respect charged 
against same, hearing should. be had upon the contest charge, as di- 
— rected by the Commissioner, each party to pay his own oo after 
which the case will be further adjudicated. 

With this modification, the decision appealed Prom) is afirmed. 


"MITCHELL Vs: | GRIMES. 


Motion for rehearing of depacemental decision of Novenice 15, 
1918, 42 L. D., 608, denied by Hirst Assistant Coan ayy Jones, Ji anney 
. 29, 1914. | 


‘JACOB A, HARRIS. 
Decided December 18, 1918. 


HIXECUTIVE DmrartMENT— WITHOUT PowER ‘To LEGISLATE. | . | | 
An executive department of the gover nment has no legislative power, and. 
must leave. to Congress and the courts the rectification of any evils that 
_ may flow from its administration of the law. : 
CoNFIRMATION—-GOVERN MENT PROCEEDING—PRovISO TO SEC. ce ACT. Maron 3, 1891, _ 
Under the proviso to section 7 of the act of March 3, 1891, an entry is con- 
firmed against any proceeding by the government, as well as against pri- 
-yate contests. and protests, unless such proceeding was pending at the. 
expiration of two years from the date oe the issuance of the receiver's 
receipt. upon’ final entry. 
| CONFIRMATION—CONTEST, PROTEST, OR GovERNMENT PROCEEDING. 
A contest or protest to defeat the eonfirmatory effect of the proviso to sec- 
tion 7 of the act of March 8, 1891, must be a proceeding sufficient, in itself, | 
' .to place the entryman on his defense or to require of him a showing of © 
material fact, when served with notice thereof; and such proceeding will 
| be considered as pending from the moment the affidavit:-is filed, in the case. 
(of a private contest or protest, or from the moment the Commissioner of | 
the General Land Office, on behalf of the government, requires something 
to be done by the entryman or directs a hearing upon a epeciuc charge. 


6612 — DECISIONS RELATING TO THE PUBLIC LANDS. 


‘PracticE—ABATEMENT OF CoNTEST—GOVERNMENT PROCEEDING. | 
The Rules of Practice relative to the abatement of private contests not dili- 
gently prosecuted, will be applied to all proceedings against entries, whether 
on the part of the government or of a private individual. 
ConTRARY DECISIONS OVERRULED. 
Mertie C. Traganza, 40 L. D., 300, and all other cases in conflict, overruled. 


J ONES, First Assistant Seoretary: oO | 

J ncob A. Harris has appealed from the decision of the Commissioner | 
of the General Land Office, dated December 26, 1912, reversing the | 
action of the local officers and holding for eundellation his home- 
stead entry, made on April 8v, 1902, fon the NE. 4, Sec. 22, T. 40, N., 
RR. 6 E., M.D. M. cnenay ile: Galiforiis: land district, upon ich 
final probe was submitted, on August 22, 1908, and final certificate 
was issued, on August 31, 1908. | 

It appears from the radord that, on March 29, 1911, fhe: Commis- » 
sioner directed proceedings against this entry upon the charges sub- 
mitted by a forest officer, to the effect that the claimant had not 
established and maintained residence upon nor cultivated nor im- 
proved said land. Upon consideration of the testimony submitted 
at the hearing upon said charges, the local officers. recommended the 
dismissal of the proceedings. Their action was reversed by the 
Commissioner who held that the.Government had established said 
charges by a clear preponderance of the evidence. 

The record has been carefully reviewed and the Department is 
. convinced that the local officers reached a just conclusion upon the 
testimony. The claimant not only maintained a home upon the 
land during the period covered by his final proof, but placed valu- 
able improvements thereon, inclosed the entire tract with. a sub- 
stantial fence, cultivated a garden sufficient for his use and pas- 
tured from eight to eighteen head of stock owned by himself. He 
‘was never absent from the land for a longer period than two months. 
When absent from his homestead, he worked at a sawmill and in the 
hay fields. 

While the claimant is entitled to a decision upon the merits of the 
case, a judgment in his favor is demanded by a consideration wholly — 

independent of the showing made of compliance with law. From 
_ what has been hereinbefore stated, it will be observed that this pro- 
ceeding was instituted more than two years subsequent to the issu- 
ance to him of the receiver’s final receipt. The proviso to section 7 
of the act of March 8, 1891 (26 Stat., 1095), reads as follows: 


Provided, That, after the lapse of two years from the date of the isstiance of 


the receiver’s receipt upon the final entry of any tract of land under the oi 


homestead, timber culture, desert-land, or preemption laws, or under this act; 
and when there shall be no pending contest or protest against the validity of 
— such entry, ‘the entryman shall be entitled to a patent conveying the Jand by 
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him entered, and the same shall be issued to him; but this proviso shall not 
be construed to require the delay of two years from the date of said entry | 
before the issuing of a patent therefor. 


The conflict in the decisions construing this proviso has ied 
necessary a careful review of the circumstances leading to its enact- _ 


- ment. The records of this Department disclose that, during several 


years preceding 1891, a very large number of entries were suspended. 
by the General Land Office on vague and indefinite suggestions of: 
_ fraud or noncompliance with law, to await investigation by special 

agents of that bureau. These suspensions were so numerous and 
the force available for investigation was so insufficient as to create 


a practical blockade in the issuance of patents to the serious prejudice _ 


of bona. fide claimants under the public land Jaws. In many In- 
stances, the charge or suggestion upon which the suspension was. 
ordered. had no foundation of fact other than the proximity of the © 

- Jand to other tracts embraced in entries alleged to be fraudulent or 
otherwise illegal. The reports of this Department to the public 
- Jand committees of the Senate and House of Representatives, con- 
cerning this legislation, and the debates of those’ bodies thereon, 


leave no doubt of the purpose of Congress that said proviso should _ 


- correct the hardship of this situation and provide against a, repeti-. 
tion thereof. | 
The construction Sinead by the Department upon the proviso to 
section 7, immediately after the passage of the act of March 3, 1891, 
supra, and which was long adhered to, was that the entry was con- 
firmed against any proceeding by the Government, as well as against 
private contests and protests, unless such proceeding was pending at 
the expiration of two years from the date of the issuance of the re-_ 
ceiver’s receipt upon final entry and amounted to an “ action, order 


or judgment had or made in your (Commissioner’ Ss) office. cancelling: - 


an entry, holding it for cancellation, or which requires something _ 


more to be done by the entryman to duly complete and perfect his 
entry, and without which the entry would necessarily be canceled.’ Be as 


See instructions of July 1, 1891 (13 L. D., 1). 

In the course of time many cases involving the proviso to section tT 
of said act were brought to the attention of the Department in which - 
the application of the principles announced in the earlier and, as. the | 
| Department now holds, sound construction of the law,amounted tothe 
passing to patent of fraudulent or otherwise illegal entries. Doubt-. 


~ legs, with a desire to protect the public domain from spoliation, a 8 & 


haps overlooking the history of the law, my predecessors have pro-. 
gressively modified the construction originally placed upon the © 
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proviso until finally it was held, in the case of Mertie C. Traganza 
(40 L. D., 300), that: | 


The proviso to section 7 of the act of March 3, 1891, has no reference to pro- 
ceedings by the United States, or its officers or agents, in respect to entries of 
the classes therein specified, - 


Passed, primarily, to rectify a past and to prevent future abuses of — 
the departmental power to suspend entries, the proviso is robbed of its 
essential purpose and practically repealed by the decision in the > 
Traganza case. It is unnecessary to consider so obvious and funda- . 
~ mental a proposition as that an executive Department of the Govern- 
ment has no legislative power and must leave to Congress and the 
courts the rectification of any evils that may flow from Its administra- 

_ tion of the law. ! 
Upon mature consideration, the Department is ‘convinced that a 
contest or protest, to defeat the confirmatory effect of the proviso, — 
must be a proceeding sufficient, in itself, to place the entryman on 
his defense or to require of hin a showing of material fact, when 
served with notice thereof; and, in conformity with the well estab- 
lished practice of the Department, such a proceeding will be con- 
sidered as pending from the moment at which the affidavit is filed, 
in the case of a private contest or protest, or upon which the Com- 
missioner of the General Land Office, on behalf of the Government, 
requires something to be done by the entryman or directs a hearing 
upon a specific charge. The date of the issuance and service of notice 
is immaterial, if without undue delay and pursuant to the orderly 
course of business under the regulations. The Rules of Practice; rela- 
tive to the abatement of private contests not diligently prosecuted, will - 
_ be applied to all proceedings against entries, whether onthe part of the 
- Government or of a private individual. The Commissioner of the 
General Land Office is directed to prepare and submit to the Depart- 
ment, for its approval, regulations in harmony herewith, applicable 
~ to all proceedings by the Government against entries. 

The case of Mertie C. Traganza, supra, and all others in conflict 

herewith are overruled and the decision appealed from is reversed. 


JACOB A. HARRIS. 


“Motion for seneaeee of déparunental decision of Dercnbees 18, 
1913, 42 L. D., 611, denied by First Assistant Recrviary J ns March 
10, 1914, 
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EDWARD GARDNER. 
“Decided December 19, 1918. 
| ‘Taren-YEAR Homusreap—AcTUAL ee RESIDENCE, 
The act of June 6, 1912, contemplates and requires the maintenance by. an 


entryman. of actual residence upon the land entered for at least seven months 
each year ‘for three years; and this statutory requirement precludes the 


land department from extending the privilege of constructive residence 7 


during such periods on account of absence due to election to office or. for 
any other reason. : 
RESIDENCE—TEMPORARY ABSENCES, 

The requirement in the act of. June 6, 1912, that Haiteyuiaii shall actually 1 re- 
side upon his claim for seven months each year, does not preclude tempo- 
rary absences during that period such as are crea necessary and inci- 
dent to the conduct of a farm. | 

RESIDENCE—ABSENCES EXCEEDING FIVE. MontTus. | | 
- The act of June 6, 1912, permits absences for a continuous paeibd “oe ena 
ing five months. in each year, which absences are credited to the entryman 
as constructive residence; and where the proof submitted by an entryman 
shows that. he was absent more than five months in any one year, the land 


department is precluded from accepting such proof as sufficient, notwith- — | 


standing the aggregate of time actually spent on the premises for the three 
years is more than the total required by: the act during that period. 


Jonus, First Assistant Secretary: 

ay 8, 1909, Edward Gardner made emiestead entry 06319 ioe the 
NE. 4, Sec. 18, T. 4 N., R. 28 E.,.N. M. P. M., Fort Sumner, New 
Mexico, land district, and on May 20, 1909, made additional entry 
06469 under the enlarged homestead act for the NW. i of Sec. 18. 

November 1, 1912, he submitted three-year final pidot on both ~ 
_ -entries, which. proot ; wag rejected by the local land officers on the © 
. ground that he had failed to reside wpon the land for the period re- 
quired by law and his. absence therefrom while acting as constable 
could not be included within his period of residence because a “con-— 
stable is not a county officer.” Upon appeal the Commissioner of. 
the General Land Office affirmed the rejection on the same ground, 


finding further that his term of service expired in February, 1912, 


: and that, consequently, he should have reestablished residence upon 


the land after that date; also that the duties ofa constable i inasmall 


district would apparently not necessitate the maintenance by entry- 
man of a residence elsewhere than upon the claim. 

With his appeal entryman furnishes supplemental evidences con-— 
sisting of the affidavits of himself and his proof witnesses, copy of 
certificate of election and certificate by the Chairman of the Board 
of County Commissioners to the effect that he was elected constable 


“January 9, 1911, and served as such until the aecepianice) of his res-: 


ignation November 16, 1912. 
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It further appears from the evidence submitted that he established 
residence upon‘the land May 15, 1909, and resided thereon with his 
_ family continuously until March, 1911, when he entered upon the 
performance of his duties as constable. Since that time he states 
that he has been absent from the claim for the greater part of the 
time but has continued his cultivation and improvement thereof. In 
1910 he planted 15 acres of millet and 10 acres of maize; in 1911, 29 
acres of maize; in 1912, 40 acres of maize; and at present has 70 
acres broken nid under cultivation. The improvements upon the 
land consist of a house and barn valued at $340. Since resignation 
from the office of constable he has been appointed to the New Mexico 
Mounted Police and does not now reside upon the claim. 

_ The departmental practice of permitting a homestead sniveina 
_ who had established residence upon his claim and afterwards been — 
elected to a Federal, State or county office, to be absent from his land, 

if. required by official duty, and to consider such absence constrictive. 
residence upon the land, is not’ based upon any statutory right, but 
rests solely upon departmental rulings rendered prior to June 6, 

1912. On that date Congress amended section 2291, R. 8., which gec- 
tion required a homestead entryman,.as a prerequisite i patent, to— 
prove that he had resided upon the land for the term of five yéars 
immediately succeeding date of original entry, so as to provide for 
the issuance of patent upon proof by the entryman that he has a 
habitable house upon the claim and has “ actually resided upon and — 
cultivated the same for a term of three years succeeding the time of 
filing the affidavit.” A proviso authorizes such entrymen to be absent 
from. their land for a period not exceeding five months in each year 
after establishing residence, such absence to be considered as con- 
structive residence. 


it will be noted that this tatate contemplates and requires the -_ 


maintenance by entryman of actual residence upon the land. entered’ 
for at least seven months a year for three years, This statutory re- 
quirement precludes the Department from extending in such cases - 
the privilege of constructive residence during periods of absence due 
to election to office or otherwise, because’ one who is continuously 
absent from the land can not be said to have actually resided there~ | 
upon, no matter what occasioned the absence. | 
As already indicated, five months’ continuous absence during each — 
year is expressly authorized by the statute, and the Department. has 


heretofore held that during the remaining seven months, the law, 
while contemplating maintenance of actual residenice upon the land, 


does not preclude temporary absences such as may be necessary in 
the case of the ordinary farmer residing ‘upon 4 tract of land. 
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- In this case it appears from the proof that Mr. Gardner resided 
continuously upon his homestead for seven and one-half months dur- 
ing the year 1909; for twelve months during the year 1910, and for 
_ two months during the year 1911. The total period of residence was 
more than the total residence required under the act of June 6, 1912 
(37 Stat., 123), during a three-year period of residence. He was. 
not upon ‘the land in 1911, however, for seven months, being in fact 
absent for approximately 10 months ; in performance of his duties as 
constable. Subsequent to his resignation from that office in Novem- 
ber, 1912, he has been a member of the mounted police of the State 
of New Mexico and has not resided upon the claim. | 

It appears from the record, however, that during the year 1912 he 
put 40 acres in maize and now has a total of 70 acres broken and 
under cultivation. His improvements, consisting of house and barn, | 
are of substantial character and like other acts performed in con- - 
nection with the land indicate good faith. Notwithstanding this fact, 
however, the Department is precluded from accepting this proof as 
_ sufficient under the provisions of the act of June 6, 1912, supra, which — 
requires actual residence upon the homestead for. three years, except-— 
ing during “a period not exceeding five months in each year” during 
which latter time entrymen may absent themselves from their claims 
and have such periods of absence counted as constructive residence. 
Actual residence, as used in the statute, can only be construed as pre-_ 
cluding the allowance of so-called constructive residence other than 
that specifically provided for in the statute; and applying the rule 
to the case at bar it is clear that Mr. Gaines did not maintain his 
actual residence upon his claim during the year 1911, within the. 
meaning of the act. © 

However, in view of the fact mae his entry was initiated and is 
was elected to office at a time when the law and the regulations of the 
Department did not specifically require actual residence upon the 


-. land for a defined period each year, and when absence after estab- 


lishment of residence due to election to a Federal, State or county 
_ office was regarded as constructive residence, and that proceeding 
under this practice he improved his claim in good faith, the Depart- 
ment feels that. he is entitled to equitable consideration, particularly 
in view of the fact that the amendment to the homestead law of June. 
6, 1912, was not made until after he had made all the expenditures 
md performed all of the cultivation hereinbefore described. There- 
_ fore, while the Commissioner’s decision must be affirmed the case is 
| ‘returned with direction that it be submitted to the Board of Equita- 
_ble Adjudication for consideration and patent, should the board find | 
such disposition of the case proper. | 


INDEX. 


Abandonment. — Page. 
See Contest, 1. 
Abatement. — 
See Practice, 10. 
Acts of Congress Cited. 
See Table of, page XVII. 


- Adverse Claim. 7 
Seo Equity, 1; Mining Claim, 8. - 


' Alabama Lands. 

1, A homestead settlement upon lands: 
within the act of March 3, 1883, prior to public 
offering, though subject to defeasance by © 
public sale, may be recognized as between 

rival applicants........--..0.2.2ecce eee e eens 487 


Alaskan Lands. 
' 1, Instructions of December 23, 1913, Te- 
-specting notice of applications for patent for 


lands 1 TY ALASiS: oo. Ane Sast neta vwedauusanee 581 


~ 2, Instructions of July 7, 1913, concerning 
reserved areas betveen. claims located along 
navigable Waters. ....---ceccscccecsncsesaces 213 
8. Section 10 of the act. of May 14, 1898,. 
reserving a 60-foot roadway along the shore 
line of navigable waters in Alaska, contem- 
plates the reservation of only an easement 
for highway purposes, and is:no bar to the 
location of claims to the water’s edge subject 


to the roadway easement... ...:....... ‘miata uk « 255° 


Allotment. | | 
- See Indian Lands, 9-13. 


Amendment. 
See Eniry, 2. 
See Practice, 5-6, 

_ Appearance, — 
—- See Practice, 3-4. 


| Application. : 
' Accompanied by relinquishmient; see Re-. 
— Tinquishment, 2. 
_ .1. If part of the Jand embraced ‘ina desert- 
land application is subject to entry and part 
is not, the application should not be rejected | 
_in its entirety, but should be allowed as to 
the land subject ‘thereto. .......2.-.22..02- 397 
_ 2 Upon rejection of a desert-land oe: 
tion the money paid therewith should not be 
covered into the Treasury, but should be re- 


_. turned to the applicant... wee eee en eee eee 397 | 


Approximation. | 
' See Homestead, 15; Mining Claim, 14. 


Arid Lands. 


Page. . 
See Reclamation. 


Building Stone. 


See Mining Claim, 13. 


Burden of Proof. 


_ See Contestant, 4. 


Canals and Ditches. 


See Right of Way, 2-6. 


Cancellation. 


See Hniry, 3. 


Carey Act. 
— See Desert Land; 10, 11. 


Circulars and Instructions. 


See Tables of , page ANA: 


| Citizenship. | 


See Homestead, 37, 48. 

1, Instructions of August 27, 1913, concern- 
ing proof of citizenship in commutation proof 
under act of June 6, 1912. eeueieagacete weewae news 338 


Coal Lands. 


GENERALLY. ‘ . 

1. Paragraphs 20, 21,.and 25, regulations of 
April 12, 1907, vacated. Sh oc hs hn ia ate 1. 170 © 
2. Instructions of October 30, 1913, amend- 
ing rule 7 of circular of April 24, 1907 Bane outs 474 


_ ENTRY. - 


3. An agreement by a coal land applicant 
to pay to another, out of the proceeds of the . 
sale of the land after patent, the money ad- 

- yanced by such party to pay the purchase 


-. price, fees, etc., in connection with the entry, 


and in addition one-third of the balance re- 
maining after making such repayment, being 
merely 2 promise to pay in case ior sale, not 
enforceable against the land, is not in violation 
of the coal land regulations requiring an appli- — 
cant to make oath that the entry is made in 
good faith for his own benefit, and not, 
directly or indirectly, in whole orin part,in . 
behalf of any other person or persoms........ 420 


DECLARATORY STATEMENT. 

4, The coal Jand laws authorize filings and 
entries thereunder only upon surveyed 
lands; and a coal declaratory statement for 
a tract of unsurveyed land described by metes 
and bounds must be rejected ...-...+.:4--+3 505 - 


WITHDRAWALS; CLASSIFICATION; PRICE. 

. 5. Where a’tract of land was classified and — 
appraised after the opening and improving 

_ ofa mine of coal thereon, the filing of a declara- 


619 


INDEX. 


Coal Lands—Continued. Page. | Coal Lands—Continued. Page. 
WITHDRAWALS; PASEEICR HON, PRICE— WITHDRAWALS; CLASSINICATIO N; PRICE— 
Continued. Continued. ; 


tory statement, and the making ‘of the ex-- 
penditure required by section 2348, Revised 
‘Statutes, the applicant is entitled to purchase | 
at the price existent at the date of the opening 
_ and improving of the mine...........-.-..-- 320 
6. Where a coal land applicant filed a proper 
application to purchase, complied with the 
regulations of the department as to publica- 
tion of notice, etc., and paid the price of the 
land according to conditions then existent 
as to distance from a completed railroad, 
he is entitled to purchase at that price not- 
withstanding the subsequent completion, 
prior to allowance of entry, of a railroad | 
within fifteen miles of the tract.........-...- 321 
7. Paragraphs 3 to 5 of the circular of 
. September 7, 1909, defining the procedure in — 
case 2 nonminera]l entrymean whose land is 
subsequently classified, claimed, or reported 
as valuable for coal refuses to accept a re- 
stricted patent under the act of March 3, 
1909, contemplate that-testimony as to the 
character of the land shall be taken in the 


regular manner, stbject to cross-examination, - - 


as in other hearings, and do not warrant the 
adjudication of the land as coal. upon mere 
ex parte affidavits..... ae uaeeeee Stee eee eK 
8 An applicant to purchase coal lands will 
not be held negligent in the prosecution of 
his application because of delay on the part 
of the local officers for a period of two months 
in designating the newspaper in which 
publication of notice of the application should 
be made, where he proceeds promptly with 
the publication and posting of notice after 
such designation, delay for that period not 
being considered unreasonable; and where in 
such case the land was reappraised at a higher 
figure prior to the posting and publication of 
notice, he will not be required to pay the 
higher price, but is entitled to purchase at the 
price existent at the time the application was 


ACTS OF MARCH 3, 1909, AND JUNE 22, 1910. 
9. A mere withdrawal of lands for coal 
classification constitutes a claim or report 
of coal value within the meaning of the act of 
Mare 331909): oo3c octuowsic ec maseseeuss axes 601 
10. The act of June 22, 1910, applies to 
timber and stone entries of lands withdrawn 
or classified as coal upon which final proof 
had been submitted and entry allowed prior 
to the date of the act, as well as to entries of 
such lands upon which proof had not at that 
date been submitted... 2.0.0.2... 2c eene eles 601 
il. In. case of refusal of a State, after 
notice from the Commissioner of the General 
Land Office, to accept surface title under the 
act of June 22, 1910, for a school indemnity 
selection of withdrawn land, subsequently 
classified as coal, or to relinquish the selected 
land, the selection should be rejected, with 
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12. A homestead entry made subsequent 
to the withdrawal or classification of the land. __ 
for coal, but based upon settlement initiated | 


prior to such withdrawal or classification, 


is subject to the provisions of the act of June 
22, 1910, and the entryman is not, by reason 
of such prior settlement, entitled to an un- 
restricted patent under the provisions of the. 
act of March 3, 1909.2... sewceeenencccces 82 


Commutation. 


See Homestead, 37, 48. | 


Confirmation. 


1. The proviso to section 7 of theact of March 
3,1891, operates Upon entries against which 
there isno contest or protest pending at the ex- 
piration of two years from the date of the is- 
suance of the receiver’s final receipt; and inthe . 
absence of a valid contest or protest the 
Secretary of the Interior on that date becomes 
functus officio save for the single ministerial 


_ act of executing and delivering patent to the 


entryman or his assignee... ---....--.e 2.2. -e- 566 
2. The letter of Special Agent Hobbs, 
dated November 11, 1908, challenging the 
validity of certain homestead entries in the 
former Siletz Indian Reservation, does not 
constitute a “protest” within the meaning. 
of the proviso to section 7 of the act of March 
8, 1891, and is not sufficient to take such 
entries out of tlre operation of said proviso. . 566. 
3. Under the proviso to section 7 of the act 
of March 3, 1891, an entry is confirmed against 
any proceeding by the Government, as well. 
as against private contests and protests, 
unless such proceeding was pending at the 
expiration of two years from the date of the | 
issuance of the receiver’s receipt upon final 


4. A contest or protest to defeat the con- 
firmatory effect of the proviso to section 7 of 
the act of March 3, 1891, must be a proceeding 
sufficient, in itself, to place the entryman on . 
his defense or to require of him a showing of — 


material fact, when served with notice - 


thereof; and such proceeding will be consid- 


_ ered as pending from the moment the affiida- 


vit is filed, in the case of a private contest or 
protest, or from the moment the Commis- 


~ sioner of the General Land Office, on behalf 


of the Government, requires something to be 
done by the entryman or directs a hearing © 
upon a specific charge...-.-..-.--..--------- 611 


Contest. 


See Practice, 1-4, 7-9. 

1. A charge ofabandonment against a ho me- 
stead entry is established by proof of the sale 
ofarelinquishment ofthe entry.........-.... 250 

2. Two qualified persons may initiateacon- _ 
test against an entry by joint affidavit; but 
two separate contests by different persons © 
against the same entry, each attacking a differ- 


-ent part of the entry, will not be permitted.... 399 


Contest—Continued. 

3. There is no statutory right of contest 
against.a Carey Act segregation list; and the 
filing of a contest against such a listwillnot pre- 
vent the Secretary ofthe Interior granting the 


INDEX. - 7. | 621. 


' .. Page. 


State.an extension of time, under section 3 of 


the act of March 3, 1901, within which to effect 
reclamation of the land involved............. 
4, An affidavit of contest has.no effect until 

~ filed in the local office; and where left with the 
officer before whom it was executed, to be 

transmitted to the local office for filing, and 

such officer files in that office simultaneously 

‘the affidavit of contest, a relinquishment of the 
contested entry, and an application to enter 

the land, the relinquishment and application 


take precedence, notwithstanding they were 


- executed subsequently to the affidavit of con- 


5. An affidavit of contest is not invalidated 


by the mistake of the notary public before _ 
_ whom it was acknowledged in giving the time: 


of the expiration of his commission as prior to 


the date of the acknowledgment, when as a. 
- matter of fact it would not expire until after. 
that date, and amendment thereof should be . 
allowed; and where a contest affidavit was re- 
jected because of such clerical error in the ac- | 


knowledgment, and application for reinstate- 
ment thereof, based upon correction of the 


error, was filed within the time allowed for. 


appeal from such rejection, the contestant, is 
entitled to a preference right of entry upon the 
subsequent relinquishment ofthe entry......- 


Contestant. — 

See Contest. : 

1. Instructions of April 1, 1913, under Smith 
v, Woodiord, 41 L. D., 606, respecting prefer- 
ence right ofcontestant... MiG tena meee ate 


71 


2. The preference right of entry conferred 


by the act of May 14, 1880; upon one who “has 


contested, paid the land office fees, and pro- | 


cured the cancellation” of a homestead entry 


is a statutory right which the Land Depart- 


ment is without authority to deny or disre- 
gard, by regulation or otherwise............ 
3. Any question as to the preference right of 
a successiul contestant to make entry of the 
land in controversy can only arise in connec- 
tion with an application by contestant to exer- 
cisesuch right, and can only be raised by some 
oneasserting asuperiorright to enter the land. 
4, Where contestant at-the time of filing 


64 


contest affidavit makes theshowingas to qual. . 


 ifications required by Rule 2-of Practice, the 


burden rests upon contestee, where he charges 


contestant’s disqualification to make ouny to 


prove such allegation...............-..--.2.. 


10. 


5. Where a showing requiring oueslinticd 


of an entry is made in a contest proceeding, 
the merefact that contestant is disqualified to 
make entryin exercise of the preference right 
does:not cure the existing default of the entry- 
man or entitle him to have the entry remain 
ANbaCh. 00s ercnesccccenee ee eee 
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Contestant—Continued. _ Page. 
6. Where after the initiation of a contest 

against a homestead entry the Jands are in- 
cluded within a first-form withdrawal under - 
the reclamation act, but are subsequently re-. 
‘lieved from the withdrawal and restored to 
entry, the contestant, upon the successful ter-. 
mination of the contest subséquent to :the 

order of restoration, is entitled to exercisehis 
preference right of entry for the Jand......... 172 
_ 2, In event a successful contestant die after 
filing application-to enter in exercise of his 
preference right, but before allowance ofentry . 
thereon, his heirs, by virtue of the provisions of 
the act of July 26, 1892, succeed to his rights 
and may carry the application to entry; but 
an heir can not while holding a homestead. 
entry in his own right perfect the application . 
of a deceased contestant ......-..o..c..22 cee . 340 | 

8. One who acts as agent in negotiating the 

sale of the relinquishment of an entry is in > 
privity with the entryman and the purchaser, . 
Within the meaning of the regulations of Sep- 
tember 15, 1910, providing that at a hearing 
between a contestant claiming a preference 
right and an intervening applicant for the: 
land “it shall be competent for the contestant 
to show that the former entryman, or some one - 
in privity with him in the sale or purchase of | 

- the relinquishment, had knowledge of the fil- © 
ing of the affidavit of contest, in rebuttal of 
any showing made by the applicant’”’........ 250 


Contiguity. 


See Timber and Stone Act, 2. 


Corporations. 


_ See Mining Claim, 8; a aC 10, 18, 19. 


, spree hte 


See Homestead, 24, 28, 29, 34, 36, 45-47; ‘In 
dian Lands, 7; Settlement, 1. 


Depositions. 


See vidence, 1; Hees, Zs 


| Desert Land. 


. See Final Proof ,1; Imperial Valley, 2, 3. 
GENERALLY. 
- 1, Land which as a mee ack sufficient. : 
rainfall to produce agricultural crops without... 


_the necessity of resorting to unusual methods - 


of cultivation, such as the system commonly 
known as “dry farming,” is, if susceptible of 
irrigation, subject to entry under the desert ; 
land law........ Aeccceneccccen= naecceeeeencns O24 | 
ENTRY. | | 
2, A desert-land sateen may properly: 
include in his entry a legal subdivision nec- 
essary for use for reservoir purposes, or for 
other necessary part of the irrigation system | 
adopted by him, notwithstanding less than — 
. one-eighth of the area thereof is susceptible of . 
irrigation from such system................-. 411. 
3. Instructions of July 28,1913, concerning 
expenditures for stock in an irrigating com- 
‘pany as available for annual expenditure in. 
connection witha. desert.entry....... ae eee 295 


+ 
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Desert Land—Continued. 
ENTRY—Continued. 
4. A desert-land entryman is not cequired 
to make oath as to annual expenditures upon 
or for the benefit of his entry, but proof of 
such expenditures may be made by “two or 
more credible witnesses” resident in the 
State and vicinity where the land issituated...165 
5. The rule announced in Herren v. Hicks 
(41 L. D., 601) that no expenditures can be 
credited on annual proofs upon a desert-land 
entry unless made on account of that partic- 
ular entry, applies to second entries as well 
as to original entries; and a desert-land entry- 
man who relinquishes his entry and makes 
second entry of the same land under the act 
of February 3, 1911, can not receive credit on 
- annual proofs upon the second entry for ex- 
penditures made on account of the original 


Page. 
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6. The making and subsequent assignment 
of a desert-land entry will not be held to dis- 
qualify the entryman from taking a reassign- 
ment of the same land from the assignee, such 
reassignment being regarded as @ mere rescis- 
sion of the assignment.........2-----ee.ee-- . 460 
7..Where a desert entry has been divided 
and half assigned to each of two qualified 
assignees, it is competent for a qualified per- 
son to take an assignment of both halves of 
the divided entry, either by joint assignment 
from the two holders or by separate assign- 
ment from each of the portion held by him.. 94 
8. Where a desert-land entry upon which 
- final certificate had not issued passed through 
the hands of successive persons, some of 
whom were not qualified to take a desert 
entry by assignment, and finally came into 
possession of one who is so qualified, he may 
-be recognized as entitled to hold the entry, 
notwithstanding such intervening disquali- 
fied assignees........... 
- 9. The initial payment ‘of ‘25 cents per acre 
required of a desert-land entryman at. the 
time of filing his application is within the © 
term “filing fees,’’ as used in the act of Feb- 

- ruary 3, 1911; and the fact that an entryman . 
received for his relinquishment the amount — 
of such initial payment does not disqualify 
him from taking an assignment of a desert — 


entry as a second entry under that act....... 94 


STATE SELECTIONS. 
10. There is no statutory right of contest 
against a Carey Act segregation list; and the 
filing of a contest agains¢ such a list -will not 
prevent the Secretary of the Interior granting 
the State an extension of time, under section 
3 of the act of March 3, 1901, within which to 
effect reclamation of the land involved....... 205 
‘11. The land department has authority to . 
require a State to show that water is avail- 
able and has been duly appropriated for the 
reclamation of all public lands sought to be 
segregated and acquired under the Carey 
Act; but has no authority to require relin- © 
‘quishment of water appropriation under 


Sivkal see mencee see 90. 


INDEX. _ 


Desert Land—Continued. 
StatTE SELEcTIONS—Continued. 
State-laws in excess of the amount necessary. : 
to irrigate the lands Segregated under that. 
act, all questions concerning such appropria-' 
tion. being within the surisdiciion of the. 
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Beserted Wife. | 
See Homestead, 11. 


Entry. 

See Coal Lands, 3; Desert Land, 2-9; Home- 
stead; Reclomation, 8-17, we 
1. Applications for reinstatement of can- 

celed entries should be filed in the local 
land office of the district wherein the lands 
involved are situate... ....2.002 22. sence ee eee 456 
2. Amendment of an entry May be allowed 
under paragraph 10 of the circular of April 22, 
1909, if application therefor be filed within 
one year from discovery of the factsjustifying — 
such amendment... .....2.--- seen secennnnane 55 . 
3. Only the entryman himself, or someone: 
‘claiming under him, may complain of the 
action of the land department in cancelling 
anentry, and a stranger will not pe heard 
YEO. GUGSGION 1lsciet cc. dekderaeicedcctuuoessys 503 


Equitable Adjudication. 

See Homestead, 39-41; Residence, 6; Tim- 
ber and Stone Act, 2. — 

1. The reference of a case to the Board of 
Equitable Adjudication is a matter resting 
within the discretion of the land department 
and can not be claimed as a Inatter of right 
Dy An eiey mia es havc acctuesssGeseoes 438 


Equity. 


_ 1, Where a claimant for a tract of public. 
land appeals to the letter of the law as against 
an adverse claimant, he must himself stand 


or fall by the letter of the statute............ 113 
Evidence. 
1. Instructions of May 9, 1913, governing 
_ the taking of depositions...........+.s.se000- 160° 


Executive Department. 

1. An executive department of the Govern- 
ment has no legislative power, and must © 
leave to Congress and the courts the rectifi- 
cation of any evils that may flow from its | 
administration of the law........-.....---+- . 611 


Fees. 
See Witnesses, 1. 
1. Paragraph 9 of regulations of March 24, 
1905, governing fees for administering oaths, 
-ete., amonded June 23, 1913.........2.-...205 201 
2. The term “deposition” as used in sec. 
tion 2294, R. S., as amended by the act of 
March 4, 1904, prescribing the fees that may 
‘be charged for each “deposition of claimant 
or witness,” refers to final proofsgenerallyand 
annual proofs on desert-land entries......... 195 
3. An affidavit is “made before” an officer - 
_ within the meaning of section 2294, R. S., as 
amended March 4, 1904, when it is subscribed 


INDEX. 


‘Feos—Continued. - Page. 
and sworn to before him; and the statute does 
not contemplate that that term shall include -’ 

- the preparation or drafting of the affidavit... 195 

4, Section 29 of the act of June 20, 1910, con- © 
templates the payment by the State of Ari- 
zona of a fee of $1 to the register and receiver 
for each final location or selection of 160 acres | 
under its grants for- university or other pur- 
poses, but does not contemplate the payment 
by the State of $1 to each of such officers. ....., 294 

5, A relinquishment of an entry is not re- 

quired to be acknowledged, and there is no 
Federal statute establishing the fee for such an | 
acknowledgment; but in case a relinquish- 

. ment is acknowledged, the maximum charge 
therefor should be the same as the fee fixed by 

the statutes of the State for taking the ac- 

. knowledgment to a deed..............-..2-6 196 
6. Where a United States commissioner 

renders services for applicants or entrymen 

under the public-land laws beyond his official 
duties under the law, such as the preparation — 
or drafting of papers, furnishing information 
as to the description of lands, the status. of 
entries, etc., he is entitled to receive such 
compensation therefor as may be agreed upon 

by the parties, or, in the absence of agreement, 

as the work is reasonably worth, provided it 

is clearly understood by the applicant or en- 

tryman that such charges are separate and 

distinct from the charges for official Services 


under the law..:..........-- oeueeccemne Jat 196 | 


Final Proof. | 
‘See Homestead, 39, 40, 45. . 
1. Instructions of April 22, 1913, concerning © 
evidence of water rights i in final proois on 
desert-land entries........ eewiacduvwe guanine cx 99 
2. Instructions of August a7, 1913, concern- 
ing prool of citizenship i in commutation pe 
under act of June 6, 1912... 2... ..c eee eee ee 338 


Forest Lands. 
See Reservation, 4-31. 


Granite. | 
See- Mineral Land, 1. 


Grazing. 
See Homestead, 29. 


Homestead. 
See Reservation, 7-23. 


GENERALLY. 
1. Revised - suggestions to homesteaders, 
March 26, 1913...... Phebe ces endsenwedoetinees 35 
‘2.. The homestead right is not exhausted by 
the making of a homestead entry which is 
_ subsequently relinquished because of a prior 
adverse settlement claim... 2... .c.. ee eee eee 488 
- 8, One who makes homestead entry ofland — 
so heavily timbered that the greater part is 
not subject-to cultivation except at a. very 
great expense for clearing, assumes a burden 
commensurate with such undertaking to es-.  - 
tablish his bona fides in making the entry for © 
homestead PUrPOSeS....seeeaaceces Pouveeesin 510 
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GENERALLY—Continued. 
4, Departmental decision in Sorli v. Berg, 


623° 


Page, 


40 L. D., 259, overruled, and decision in . 


; Amnidene. Hegdale, 39 L. D.,.131, holding that | 


“under the maxim de minimis non curatlex . | 
the ownership of.less than 1 acre in excess of - 
160 acres will not be held 9 disqualification to | 


make homestead entry,” reaffirmed......... 
5. The making of an original homestead 
entry amounts to no more than a, declaration 


by the claimant of intention to acquire title. 


to the land in the manner prescribed by. the 


. statute, and bears substantially the same rela- 
tion to the final acquisition of title as does the » 
declaratory statement to purchase under the 


preemption law—no vested right being ac- — 


quired by either as against the Government. . 


: Wow; ems; MINOR CHILD, 
6. Where 2 homestead entryman dies with- 


out having established residence upon his 


entry, the entry thereupon terminates, and 


his heirs.succeed to no rights whatever in the 


7. The second proviso of section 2291, Re- 


vised Statutes, as amended by the act of June 


6, 1912, does not change the law as it had 


theretofore existed, except to specifically re- 


- lieve those succeeding to an entry, upon 
- death of the entryman, from the requirement: 
of residence upon the land................00. 


62 


62 


02 


8. The homestead law contemplates that its : 


’ benefits shall be confined to actual settlers and 
- their statutory successors; and wherean entry- 


man. dies without having established resi- 


dence, the entry thereupon terminates and. 
his heirs succeed to no rights under the entry. - 


- 9. Where a homestead entryman dies with- 


out having established residence, and his heirs 
thereafter cultivate the land, they do not — 


thereby acquire any legal or equitable right 


which would warrant the land department 


-in issuing patent to them for the land........ 


10. Upon the death of a homestead entry- 


64 


. -man leaving a widow and a minor child, the” 


right to complete the entry inures to the 
widow, if qualified, to the exclusion of the - 


child; and where the widow, claiming her. 
statutory right, forfeits the same by failure to 

reside upon or cultivate the land during the | 
. lifetime of the entry, such right does not, 


while the widow is living, devolve upon the 


Minor Child....-sses---nveceee Peeerereerrers 


DESERTED WIFE. a 
11. Where. a homestead entryman executes 


168 


and delivers to another 2 relinquishment of | 


his entry, with a view to deserting and dis- 


possessing his wife, who is domiciled upon the 


land, the wife, upon the filing of the relin- — 


- quishment, is entitled to make entry of the 
land in her own behalf as the deserted wife of. 
the entryman, with credit for residence from. 


the date of her settlement thereon with her 


husband. ea aecteven ee ne Te ee oe ee waeeccen , 


624 
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SECOND. 

12, A homestead entryman who executes a 
relinquishment and places it.in the hands of 
another, who disposes of it for a valuable con- 
sideration in excess of the filing fees, is dis-. 
qualified to raake second entry under the act 
of February 3, 1911, regardless of whether he 
actually received any part of the consideration 
for Which It WOS6OLG. 0.2. 00ceceacsccenseecss 

13. The second homestead acts of April 28, 
1904, February 8, 1908, and February 3, 1911, 
deny the right of second homestead eng to 
one who relinquished his former entry for a 

consideration in excess of the filing fees, but 
the second homestead act of June 5, 1900, con- 
tains no such limitation; and one who after 
relinguishment of a former entry made setile- 
ment prior to the act of June 5, 1900, and has 
continued to reside upon the land, is entitled, 
if otherwise qualified, to make second entry 
under that act, notwithstanding he may have - 
-received for his relinquishment a considera- 
tion in excess of the filing fees.......-....-- 


SOLDIERS’, 

14. A private soldier or officer who served in 
the Regular Army for ninety days during the 
Spanish War or the suppression of the insur- 
rection in the Philippines will be held to have 
been honorably discharged from such service, 
within the meaning of sections 2304 and 2305, 
Revised Statutes, when such war or insurrec- 
tion ended. ciate orate See oaria Gate wewesan uuae oie 
SOLDIERS’ ADDITIONAL. 

15. Instructions of July 2, 1913, governing © 
'- application of the rule of approximation to 
- soldiers’ additional locations. ...........-.--- 

16. Instructions of July 7, 1913, concerning 
reserved areas between soldiers’ additional 
locations along navigable waters in Alaska... 

-17, A homestead entry for less than 160 
acres, made subsequent to June 22, 1874, the. 
date of the adoption of the Revised Statutes, 
but based upon a soldiers’ declaratory state- 
ment filed prior to that date, is a proper basis. 

forsoldiers’ additionatright under section 2306 
of the Revised Statutes........... ae gieaneets 

18. Section 2306 ofthe Revised Statutes con- 
templates that a soldier within its provisions 
shalt acquire under the homestead laws the 
full measure intended to be granted thereby, 
and where he made a homestead entry for less 
than 160 acres of public land he is entitled to - 
an additional right of entry, regardless of the 
particular form, class, or character of the origi- 
ngleniry. It follows that an adjoining farm 
entry isa proper basisforasoldiers’ additional 
entry ofan amount ofland which, added to the 
area of public land embraced in the adjoining 
farm entry will, notexceed 160 acres.......... 

. 19,. The right of the widow of a deceased 
homestead entryman to make homestead en-  - 
try in her own name is entirely separate and 
distinct from her. right to the soldiers’ addi- 

_ tionalright of her deceased husband; and the 
fact that she makes a homestead entry in her 


78 


213 


215 





INDEX, 


Horaestead—Continued. 
SOLDIERS’ Apprerow aL—Continued, 


or dispose of the soldiers’ additional right of 
her deceased husband.......-...-e----e0cees 
20. The 2 rights of minor. children in the sol- 
-dier’s additional right of their deceased father, 
under Sections 2306 and 2307 of the Revised 
Statutes, in event of the remarriage of his 
widow, are determined as of the date of such 
remarriage; and only such of the children as 


_- ownright in no wise affects her right. to locate 


are minors at that date have any interest in | 


the additional right..........0cn..eceeeeee ais 


21. The addtional right ofentry accruing to. 


to the widow of a soldier, under sections 2306 
and 2307, Revised Statutes, by reason of an 
entry for less than 160 acres made by her prior 
to the adoption of the Revised Statutes, is an 
unfettered right which she may exercise or 
dispose of beforeremarriage, during coverture, 


191 


or after the death of a later husband, exactly - 
as a soldier may exercise or dipose of his addi- 


tional right under section 2306..... ‘i Watwamcnec 


22, Where oneentitled under section 2 ofthe © 


act of March 2, 1889, to make a second home- 


stead entry for 160 acres, and also entitled to . 


_ make a soldiers’ additional entry under sec- 
tion 2306, Revised Statutes, makes entry in 
exercise of the former right, which entry is 

- subsequently abandoned and relinquished 
without consideration, his soldiers’ additional 


right will not be held defeated or destroyed by 


such second entry never perfected............ 
23. Where a power of attorney to locate a 
soldiers’ additional right and to sell the land 
so located is executed in blank without speci- 
fying the particular land to be located there- 
under, the soldier is thereby estopped, as be- 
tween himself and the claimant under the 
power, from claiming any further benefitfrom 


the additional right, regardless of whether or — 


not.the blank in the power has been filled in’ 


by inserting the description of a particular 


tract of land; but where delay on the part of 


the attorney in fact in pursuing his claim un- 
der the power, or apparent abandonment of 
the former claim thereunder, hes resulted in a 
transfer of the right by the soldier and satis- 
faction thereof by the Government, nofurther 


exercise and Satisfaction thereof will be per-. 


CULTIVATION, 
_ Seealso 28, 29, 34, 36, 45-47 hereof. 
24, The planting and care of fruit trees, in 
- the development ofa fruit farm, is cultivation 
to agricultural crops within the contempla- 
tion and purview of both the general home- 
stead law and the three-year homestead act of 
Fume 6; 1012s el ccovdwcscacsendesevacrese scene - 


Act APRIL 28, 1904 (Additional). 

25. It is not essential that an applicant to 
make additional homestead entry under sec- 
tion 2 of the act of April 28, 1904, based upon a 
former entry to which title has been earned, 

- shall be an actual resident upon the land em- 


braced in the originalentry; it being sufficient . 


INDEX, 
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Act APRIL, 28, 1904—Continued. 
under the act ifhe ‘own: and. ‘‘occupy”’ the 
land—the: term, ‘‘occupy,” asso used being | 
construed to. require only, such. occupancy 
as shows actual and exclusive possession and 


proprietorship of the premises ......-.-.. --- 56 
KINKAID ACTS. | . 

26. Revised regulations of auly 17, 1913. woo 224 
ENLARGED, 


27, Instructions of March 17, 1913, concern- 
ing additional entries made the enlarged 
homestead BOIS: csiveciecindewceneeessiesr cess 345 
28, Residence and cultivation to support an 
additional entry under the enlarged home- 
stead act of February, 19, 1909, rust be per-- 
formed subsequent to the ‘date of such entry-. 347 
29. Both the original enlarged. homestead 
act and the act of February 11, 1913, amenda- 
tory thereof, specifically require that, an ad- 
ditional entry thereunder. must be ‘‘culti- 
vated. to agricultural crops other thin native ; 
grasses beginning with the second year of the © 
entry’; and grazing of the land does not meet 
such. specific requirement as to agricultural 


GUIIVOGION 25.5 2sseeadssccanacauss poseneste 347 


30. Sections 3 of the enlarged homestead 
acts. of February 19, 1909, and June 17, 1910, 
and the act of February 11, 1913, amending 
said sections, all provide that additional en- 
tries thereunder may be made only by ‘chome- 
stead entrymen of lands of the character herein 
described upon which final proof has not: been. 
made’’; and the Land Department i is without 
authority to allow, additional entries under 
said sections after the submission of final 
proof upon the original entry, no matter how 
strong the equitable considerations in. favor 
of the allowance of such entries may be....- . 407 

31. The fact that lands are embraced i in a 
desert-land entry. willnot preclude their desig- 
nation under the enlarged homestead act, if. 
in all other respects. subject to such designa- 


32. Residence i is not, required upon an entry . 
under section 6 of the enlarged homestead act 
of February 19, 1909, and the. preference right . 
of entry. conferred by. section. 3 of the act of 
May. 14, 1880, upon a settler on. the public 
lands, has no application toa settler seeking 
- to make enlarged homestead entry of land — 
designated under said section 6.............. 159 
83. The act of. August 24, 1912, validating 
_ certain enlarged homestead entries where the | 
entryman before making the entry had ac- 


- quired title to a technical quarter section of. 1 


- Jand under the homestead law, has no appli-. 
cation except in instances where the former . 
entry. was for a “technical quarter section’’... 89 
34. An entryman under section 6 of. the en- 
larged homestead act of February 19, 1909; 
who: complies with the requirements of the 
law.as. to.improvement, cultivation, and resi- 
dence in the vicinity, is an actual settler 
within the meaning of the act of August 24, _ 
1912, providing that. vinreserved public lands 


4779°—vou 42—13——40 
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Page. 
ENLARGED—Continued. 

in the State of Utah withdrawn or. classified 

as oil lands, or as valuable for oil , Shall be sub 
ject. to entry. “under the homestead. laws by... 
actual settlers only,”.and certain: other laws; 
and landsin said State withdrawn or classified 

as oil, or valuable therefor, are. subject to desig- - 
nation and entry, under oad section G.--0002- 427 


. THREE-YEAR, Act. 


35. ‘Circular of November 1, Aa, under the 


_ three-year homestead law...-.........2++++ . BLL 


36. Instructions of September 6, 1913, -con- 
cerning. reduction of. cultivation under three- 


_ year homestead act Roky Soeaennetawale ewuxee a. 343 


37. Instructions of August 27, 1913, con~ | 
cerning proof. of citizenship in commutation 


-. proof under act of June 6,1912....... Se catdaue, O88 


38. Instructions of April 3, 1913, under act 
of March 4, 1913, respecting rights of settlers 
on ‘unsurveyed lands under act of June 6, 1912. 7% 
39. Proof upon homestead ‘entries mado 
prior to ‘the act of June 6, 1912, submitted 
under that act within seven years from the 
date of the entry and within five years from _ 


: the date of the act, may be accepted, if other- 
. wise satisfactory, without submission to the a 
Board of Equitable Adjudication............ 579 


40. In instances where notice was published 
for five-year proof upon a homestead entry 


and the proof submitted is found to be accept- 


able as three-year proof under the act of June 


6, 1912, but not good as five-year proof, or © 
where notice was for three-year proof but the 


proof is found to be acceptable only: as five- 


| year proof, action may be taken thereon ace 


cordingly, where that is the sole defect, with- 

out submission of the case to the Board of 

Equitable Adjudication..........-..-.+--c0s 579 
41. Departmental instructions of Decem-. 

ber 18, 1912, recalled and vacated, and para- 

graph 19 of instructions. of February 13, 1913, 


MOGINE Ga icaxwrenecesbiwnwakunnd oncesceneene 579° 


42, The requirement in the act. of June 6, 


19 12; that entryman shall actually reside. upon - 
“his claim for seven months each year, doesnot _ 


preclude temporary absences during that pe- 

riod such as are ordinarily necessary and inci- 

dent to the conduct of afarm.............4-- 615 
. 43. The act of June 6, 1912, contemplates: — 

ond requires the maintenance by an entryman 

of actual residence upon the land entered for. 

at least. seven months each year for three. 


- years; and this statutory. requirement pre- 


cludes the land department from extending 
the privilege of constructive residence during . 
such. periods on account of absence due to. 


election to office or for any other reason...... 618 


_ 44, The act of. June 6, 1912, permits ab- 


sences for a continuous period not exceeding 


five monthsin each year, which absences are. 
credited to the entryman as constructive Tesi- 
dence; and: where the proof submitted by an 


- entryman shows that he was absent more than, 


five monthsin any one year, ‘the land depart- 
ment is precluded from accepting such proof ; 


- 
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~. 


as sufficient, notwithstanding the agg egate 

of time actually spent on the premises for the _ 

three years is more than the total required by 

the-act during that period..............-.... 615 
45. Where final proof submitted under the 

act of June 6, 1912, upon a homestead entry 


‘made prior to that act, is rejected because of 


insufficient showing as to cultivation, ex parte © 


. affidavits as to subsequent cultivation will not 
_. be accepted; but in such case new final proof . 


should be submitted.-.......0--.. 0. eneeeeone 315 
46. The mere fact that the land siibrased 


_ in a homestead entry is covered with timber 


and brush, which must be removed before it 
can be cultivated, is not sufficient reason to. 


. warrant reduction of the area required to be 


cultivated by section 2291, Revised Statutes, - 


as amended by the act of June 6, 1912........ 80 |. 


47, The provisions of the three-year home- 


stead act of June 6, 1912, respecting cultiva- 


- tion, have no application to entries made un- 


der the reclamation act; but the reclamation © 
laws require, as a prerequisite to the issuance 


of final certificate and patent, that the entry- 


man shall have reclaimed, for agricultural 


“purposes, at least one-half of the totalirrigable 


area, of his entry and paid all reclamation 


_ charges at that time due...........2...-..2-« ‘534 


48, The provision in the act of Ti une 6, 1912, 
that persons commuting a homestead entry | 
must at the time be citizens of the United . 
States, has no application to entries made 
prior to that act and commuted under the 
original homestead law, it being sufficient if 
the proof in such cases shows that the entry- 
man-has declared his intention to become a, 


- eitizen..... Gelato arse Ue acialele ules 324 


Imperial Valley. 


1. The act of March 3, 1909, Lewdine for 
the sale of isolated tracts of public lands in 
Imperial Valley, has no application to lands 
which were, at the date of the passage of that 
act, included in a bona fide claim under the 


publicland 1aWs..........e-sseeceees eset BAB 


2. Desert-land entrymen in southern Cali- 


fornia who in good faith made their entries 


relying upon what is known as the Imperial 
System for water to irrigate their lands, but 


who bave been unable to effect reclamation 
because of delay in completion ofthat system, © 


are held to be within the terms and purview 
of the acts of March 28, 1908, and April 30, 
1912, and entitled to the extensions of time 
guthorized by those acts, notwithstanding 
they may have no direct interest, by pur- 


” chase of stock, in the local company by which 


said system operates. ........-sse eee en neaee 569 
8. The act of March 28, 1908, according a - 


‘preference right to make desert-land entry, 
_after survey, to one who has taken possession - 


of and reclaimed or commenced to reclaim a 
tract of unsurveyed desert land, has no appli- 
cation whatever to lands in ‘the Imperial 
Valley, authorized to be resurveyed by the 
act of July 1, 1902, inasmuch as such lands 


Page. | Imperial Valley—Continued. 
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Page. 
were surveyed in 1856, although given by the 
land department for administrative pur- 
poses the status of unsurveyed lands pending 
their resurvey under said act of 1902......... 592 — 


Indemnity. . 


See Railroad Grant, 5; School Land, La. 


Indian Lands, - 


1. Instructions of November 3, 1913 ,govern- 
ing sale of Kiowa, Comanche, "Apache, and . 
Wichita 1ands :. 222.2022 sccsdenneweu ew codas 604 

2. Proclamation and regulations governing 
opening of - ancien et Lower Brule 
IGNGS sence cas ese cused comoiudas ee ee atas 432, 433 

3. Regulations of. July 25, 1913, governing 
disposal of Tripp County Rosebud Tndian 


4, Proclamation and regulations governing 
opening of Fort Peck lands under act of 
Miy 30; 1908: 2sehcc2e swe dae Sccmueecae . 264, 267 
_ 5, Instructions of October 25, 1913, concern- 


ing Selection of school indemnity for Fort 


Pook: lands, oo csadeskwd nasehaca see wiawswadn 468 
- 6. Instructions of April 4, 1913, under joint 
resolution of March 3, 1913, extending time 


for payment on Coeur a’Alene Jands......... 74 


7. The act of March 4, 1911, for the relief of 
homestead entrymen of Siletz Indian lands, 
was intended to validate all claims, not falling 


- within the exceptions specified in the act, 


where there had heen actual occupstion, 
however short and intermittent, and where 
the entryman had actually cultivated a por- 


- tion of the land for the period required by law. 244 


8. The provision in the act of March 4, 1911, 


_ whith precludes reinstatement of. an entry — 


where another “entry is of record covering 
such land,” contemplates a valid pending 


9. The right to allotment under the 4th sec- 
tion of the act of February 8, 1887, is limited 
to recognized members of an Indian nation or 
tribe; and the mere fact that an Indian is 


descendant of one whose name was at one time 
- borne upon the rolls, and who was recognized -_ 


as a member of a tribe, does not ofitself make 


‘ guch Indian a member of the tribe.......-. .. 489 


10, The same rules and regulations should — 
govern in the making of additional allotments 
to Fond du Lac Indians under the provisions 


in the Indian appropriation act of June 30, 


1913, as are applicable in the case of original — 
allotments; and where one otherwise entitled 


to an additional allotment under. that provi- 


sion dies without allotment having been made 
or selection therefor filed by him or in his 
behalf, the right perishes with him, and his . 
heirs are not entitled to make allotment based 


“upon bis ehtresinsuceceesosec sek Ste weewcun 446 . 


11. A Santee Sioux Indian by taking anal- - 
lotment of lands settled upon by him within 
thearea set apart for the Santee Sioux tribe by 
executive proclamation of July 20, 1866, does ~ 
not exhaust orin anywise affect hisright, asa 
citizen of the United States by virtue of sec- 
tion 6 of the act of February 8, 1887, to make a 
homestead entry of public lands.........-... 192 


INDEX, 627 
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12. The acts of Congress authorizing allot- 
ment of Sioux Indian lands contemplate allot-" 
ments only to living persons; and where one 
' entitled to allotment dies without allotment . 
having been made or selection filed by him or 


: in his behalf, the right perishes with himand | 


his heirs are not entitled to allotment based 


UPON DIS TINE. s.. osc ccs ne Penne Sasdacenseseas 582.. 


13. No such right is acquired by the mere 
inspection of a tract of land and decision to. 
take it as an allotment, without application 
therefor or selection thereof during the liie- 
_. time of the proposed allottee, as will entitle 

_ his heirs, after his eats to an allotment of 


14, The act of June 25, 1910, confers upon the 
Secretary of the Interior exclusive jurisdiction 
to ascertain and determine who are lawful - 
heirs to Indian trust estates, and he is not 
bound by decisions or decrees of any court in © 

inheritance proceedings affecting: Tndian trust 


15. The provision in section 3 of the act oi 
May 29, 1908, that the surplus unallotted agri- — 
culiural lands in the former Spokane Indian _ 
reservation remaining undisposed of at the 
expiration of four years fromthe opening of. 
said lands to entry shall be appraised and sold 
at. public. auction under sealed bids to the 
highest bidder for cash at not less than their 
appraised value, is mandatory; and there is — 
- no authority oflaw for disposing of any of said 
lands as isolated tracts under the act of 
DUNC 275 LODO ccs cess cun vohtmcyeeseccaseas ods 12 

.16.. The act of March 3, 1911, dipolaving the. 
lands within the ceded’ portion of the Gros 
Venire, Piegan, Blood, Blackfoot, and River 
Crow. Indian Reservaticiis to be part of the 
public domain, and that no patent should be 
denied to entries of such lands theretofore 
madein good faith under‘any laws regulating 
. the entry, sale, or disposal of public lands, did 
not have the effect to validate, in the presence — 
-of an intervening adverse claim, an unap-: 
proved indemnity selection by the. Northern 
- Pacific Railway Co., theretofore proffered, — 
- rojectats and held suspended at the date of the : 


17. The word “purchaser”? as suroloyed | in 
‘is proviso to the first-paragraph of section 5 
of the act of June 6, 1900, providing that no- 
purchaser of Fort Halt Indian lands by that 
section opened to settlement and entry should 

be permitted to purchase more than 160 acres 
of the land thereinbefore referred to, applies 
only to entrymen under the homestead, town 
site, stone and timber, and mining laws of the 
United States, and has no. application to a 
_ purchaser of lands sold at public auction. 
under the second proviso to the last paragraph 
of said section 5; and lands purchased under 
said second proviso to the last paragraph of - 
said section 5 should not be taken into con-  .- 
sideration in determining the qualifications | 
of one making entry under the supplemental 
act of March 30, 1904'......... Bi esac uu nrah 153 


See Tables of, page XVI. 


trrigation. 


See Desert Land, 2, 3; Reclamation. 


Isolated Tract. 


See Imperial Valley, 1. 

1. Circular of July 17, 1913, governing the 
sale ofisolated TEAC vase cane eecassoeeanss 236 

2. Regulations concerning the sale of iso- 


lated tracts within the area covered by the 


3. Instructions of April 17, 1913, respecting 
sale as isolated tracts of Jands ‘‘mountainous 


- and too rough for cultivation,’? under act of 


Warch 28 T0185 custo caaeiooncuccawmotauees 8 
4. The fact that an applicant to have an 


isolated or disconnected tract. offered for sale 
does not personally appear and bid for the 


land, but procures another, as his agent, to 

appear and make the purchase for him, in no 

wise affects the validity of the sale-.......... 151 
5. A married woman, otherwise qualified, 


‘is entitled, upon proper application, to have 


offered and to purchase, under tbe provisions 
oi section 2455, Revised Statutes, as amended 


‘by the act of March 28, 1912, an isolated or 
_ mountainous tract within the purview of that 


6. The iact that part of the land contiguous 
to a tract otherwise surrounded by lands 
which have been entered, filed upon, or sold 


+ by the Government, is embraced in an appli- 


cation to make soldiers’ additional entry, | 
does not prevent the enclosed tract from 
being regarded and sold as an isolated or dis-. 


connected iract within the meaning of the act 


of June 27, TOD oot oretsou sr geevetaes ones 4151 
7. The fact that an saoiioant for the sale of — 

an isolated tract has accepted from the suc- 

cessful bidder the amount paid by him as fee 


for publication of notice of the sale, will not 


prevent the land department, in case of error 
in the proceedings, from setting aside the sale: 
and authorizing a resale of the tract upon 


’ application therefor by the former applicant.. 1 


8. Where at the sale of an isolated tract the 
amount bid: goes above the sum a. bona fide 
bidder has in hand, and he desires to continue 


. bidding, he may deposit the amount he has | 
_-in hand, as an evidence of his good faith, and 
- be permitted to participate further in the bid- 
ding, on condition that, if the tract be | 


awarded to him, he make his bid good during . 


the business hours of the day, the sum depos- 
_ited by him to be, in such event, credited 


WON, HIS PIG sic ot earertudieaewtassccienes es ‘Ee x 
9. Where two or more contiguous legal ailk e 
divisions » aggregating less than a quarter sec- 
tion, comprise one isolated or disconnected — 
tract, they should, as a matter of good admin- 
istration, be ordered into market and sold to-. 
gether as one piece of land; but the sale of © 
part only of the legal subdivisions comprising 


_ an isolated tract is within the discretionary 


power conferred upon the Commissioner of the 


‘General Land. Office by the statute and may ” 
be permitted toptands.. wie oberon econeeeese 180. 


628 © 
Isolated Tract—Continued. 
10, The provision in section 3 of the act of 
May 29, 1908, that the surplus unallotted agri- 
cultural lands in the former Spokane Indian 
Reservation remaining undisposed of at the 
expiration of four years from the opening of 


said lands to entry shall beappraised and soid 
at public auction under sealed bids to the 


INDEX. 
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- highest bidder for cash at not less than their - 


appraised value, is mandatory; and there is 
noauthority of law for disposing of any of said 
lands as isolated tracts under the act of June 
Bt LUG aad u oe utes sc eeewae yore pines s 


a urisdiction. 


See Executive Department, 1; Indian Lands, 
14; Reservation, 6. . 


Kinkaid Act. 
See Homestead, 26; Isolated fb ract, ye 


Land Department. 
1. The land department has no legislative 
power, and must leave to Congress and the 
- courts the rectification of any-evils that may 
flow from its administration of the law..... : 


Lieu Selection, ne 
See Railroad Lands, 1; Reservation, 24-31; 
School Land, 1-7. 
Married Woman. | 
See Isolated Tract, 5; Reclamation, 17. 


Mall Site. 
See Mining Claim, 15~17., 


Mineral Land. | : 
1. Land containing deposits of granite of 


quality and in quantity sufficient to render 
_ it valuable therefor is mineral land_........- 


. 2, A deposit of shell rock, used for building 

_ purposes, construction of roads and streets 
~ and the foundations of houses, is not a mineral 
- within. the meaning of the general . mining 


Mining Claim. 


GENERALLY, 
1. Paragraph 89 of mining regulations 
AINONOOO. <. po cbevcens ecnaboecdus caeese ~ 204, 


2. Land embraced in a subsisting patent 
issued upon a timber and stone entry is not 
subject to location and entry under the min- 
ing laws, notwithstanding the land was 


12 


611 
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embraced in a valid subsisting mining loca- ~~ 


tion at the date of the timber and stone entry 
and was at that date known to be chiefly val- 
uuable for. mineral............---ee-cceene ees 
APPLICATION. 
8. The verification ofan application, for pat- 
ent to a mining claim by an attorney in fact 
for the claimant, at a time when the claimant 


himself is both resident and physically within. 


the land district, is unauthorized, and entry 
allowed upon such application is invalid..... 

4, Seetion 2335, Revised Statutes, contem- 
plates that applications for patent under the 
mining laws, and proofs te support the same, 

. sball be verified within the land district 
wherein the claim applied for is situated; and 





Mining. Claim—Continued.. 
APPLICATION—Continued. 


Pogo. 


an application verified outside the. land dis- 


trict wherein the claim is situated, altbough 
before an officer authorized to administer 
oaths therein, is not properly verified within 
the meaning of that section..........--....-. 
SURVEY. 


5. Where a pla cer ent ry of part of a regular~ 
shaped lot composed of legal subdivisions is 


. described in terms of the public surveys as.a . 


legal subdivision, and may be readily identi- 
fied by that description, a special mineral 
survey thereof will not be required......... a 
6. Paragraph 135 of the mining regulations 
contemplates that each indiyidual claim ofa 


413 


contiguous group embraced in the same sur- . 


vey shail be connected with a public survey 
corner or United States location monument 
not mors than two miles distant; and where 
only one claim of such group is connected toa 
public survey corner within the two-mile 
limit, and the remainder are connected by tie 
lines more than two miles in length, an entry 
allowed for such group may be permitted to 


- stand only as to the claim within two miles 


of the public survey corner and will bo - 


rejected as to the others. ......-------...- Siete 


Notict. 

“7. Where the notice of an. ulietion ict: 
patent under the mining laws as published 
and posted, embraces a tract not covered by 


the application, the notice and all pro ceedings 


_had thereon are null and void as to that tract; 


and the defect can not be cured and the entry © 
permitted to stand by subsequent amend- . © 


ment of the application to include the omitted 


ADVERSE CLAIM. 


8. An adverse claim by a corporation, under | 


section 2326,-Revised Statutes, verified by its 
executive officer outside of the land district 
where the claim involved is situated but at its 


principal place of business, is within the. 


meaning and intent of the law the act of the 
corporation itself... ree 


DISCOVERY AND EXPENDITURE. 
9. The loss of the discovery upon which a 


99 


mining location is based invalidates the loca-° ~ 


tion, unless, prior to application for patent or 
_ the assertion of adverse claim to the ground 


under the mining laws, a sufficient discovery . 


is made within the remaining portion thereof. 


481 


10. Expenditures for repairs to a tunnel con- - 


structed as a-common improvement for the 
development of a number of contiguous min- 
ing claims held in common, without further 


extension of the tunnel, can not be accredited _ 


as a basis for patent. to other contiguous 
claims held by the same owners located sub- 


sequently to completion of the tunnel:......- 


75 


il. Where.a deep quarry has been exca-- 


vated upon one of a group of placer mining 


claims held in common, for the purpose of de- 


veloping a deposit of formation of marble ex- 


isting within the group, and has been pro-— 


‘Mining Claim—Continued. -_ 
_ DISCOVERY AND EXPENDITURE—Contd. 
jected to within a few feet of another claim of 


the group, and the topographic conditions are 


such that the marble within such claim can be 


More economically removed through the ex- 


isting excavation than through an indepen- 
dent plan of development,.a proportionate 
- Share of the cost of such improvement is ap- 
plicable to such claim in satisfaction of the 
statutory requirement. concerning expendi- 
ture as a basis for patent...... edenieseveswie ; 
12. The land department having for ‘many 
yoars. permitted mining locations and entries 
‘upon Jands in the same region and upon the 


‘same character of deposit:as the claims here 


involved, and issued patents upon like show- 
ing as to discovery as made in this case, and 


such practice having become arule of property 


in that vicinity, and many locations having 


‘been made.and claims purchased for valuable 


considerations in reliance upon such praciice, 


-at the dates of the locations and entries of the - 


_-dlaims here involved, the stricter rule laid 


_ down in the decisions inthis case of January 
31, 1911, and September 5, 1912 (41 L. D., 242, 
255), holding the. showing in.this case insurffl- a 
cient to constitute a valid discovery, will not - 


begiven a retroactive effect, and said decisions 


_are vacated and the entries here in question - 
reinstated with a view to patent..... SR aueket 


PLACER. ’ 

13. Land. embraced in a school indemnity 
selection is not subject to location as a build- 
ing stone placer ufder the act of August 4, 


: 17 a ee Oe ee ee eT Se Ce eee ae a. 401 
14. The rule of approximation. permitted in | 


entries under the homestead and other public 


land ‘laws. providing for the disposal of non- — 


mineral lands is equally applicable: ‘to placer 
mining locations and entries upon surveyed 
lands;. but in dealing with placer claims the 


rule should be applied on the basis of ten-acre — 
legal subdivisions... ......2..-2-.2.2022---0-0- 453 


‘MILL SiTE. ae 
. 15. The use of a mill site as a location for a 
_. blacksmith shop and tool house, in which-are 


stored tools, machinery, etc., necessai'y to run > 


@ tunnel upon the mining claim in connection 


_ with which the mill site was taken, and asa _ 


_ storage place for supplies needed in develop- 
ment work upon such mining claim, consti- 


tutes a use and occupation of the land for. 


“mining and milling purposes,” within the 
meaning of section 2337, Revised Statutes.. 

16. Section 10 of the act of May 14, 1898, re- 
serving a 60-foot roadway along the shore line 
of navigable waters in Alaska, contemplates 
' the reservation of only an easement for high- 


- ‘way purposes, and is no bar to the location of - 
Claims to the water’s edge, subject to theroad- 
“Way CASPIIONGs ccc cduriiervevelccectslendken 255 


17, Amill-site claim may be located adjoin- 
- ing the end ofa lode mining claim, provided 

it be clearly shown that the lode or vein along 
- which the mining location is laid either ter- 


INDEX, 


Page. | Mining Claim—Continued. 


‘Mini ‘Sire—Continued. 


minates before the end abutting upon ‘the ~ 
mill-site claim would. otherwise be reached, or — 


that it departs from the side line of themining 


claim, and that the ground embraced in such 
_ adjoining mill-site claim is nonmineral in char- 
,  BOECT oa canasccccnnacccoceee <weewe weeeee eon 
. TUNNEL SITE. . . 
18. Section 2323, Revised Statutes, confers — 


629 


Page. 


upon tunnel-site claimants merely the prefer- 


ence right, as against a subsequent lode claim- | 


ant, to appropriate, in the manner provided 
by other provisions of the mining laws, any 


vein or lode, not appearing on the surface, _ 


which may be discovered in a tunnel pro- 


jected under the provisions of said section 


- within 3,000 feet from the portal thereof, pro- 
vided the work thereon ‘be prosecuted with 

reasonable diligence; but said section does not 
authorize the sale or patenting of any ground . 

on the exclusive basis of a tunnel location, 


whether the tunnel be run for the develop- 


ment of veins or lodes already located or is 


projected for the discovery of “blind’’ veins 


oF lodes.. Caton y anette seen nee ee ene eeeens eran 
National Forests. 


‘See Reservation, 4-31. 


Notary Public. 


See Contest, 5. - 
1. The proviso in the act of ans 29, 1906, 
amending section 558 of the Code of the Dis- 


trict of Columbia, which -provides that no 


notary ‘public shall be authorized to admin- 
ister oaths in connection with any matter 
before any of the executive departments ‘in 
which he is employed as counsel, attorney,-or 
agent, applies to all notaries public, in the 


District of Columbia-or elsewhere, who prac- — 


tice as attorneys before any of the executive 
departments........ ree sedan clacton marae 


Notice. 


- See Coal Land, 8: “Mining Claim, hs Prac- 
tice, 7-9; ‘Lteservation, 8, 9. 


Oil Lands. — 


- See Homestead, 34... 
‘1. Instructions of March 22, 1913, under act 


. of February 27, 1913, governing selections of 


phosphate.and oil lands by the State of Idaho. 


| Oklahoma Lands. 


1. Instructions of November 3, 1913, ‘governs: 


ing sale of Kiowa, Comanche, Apache, and 


Wichita IANS sooo ov cck eee eek cedeceaneess a 


2. Application of the extension act of March 


26, 1910, to deferred payments.on OkJahoma | 
wood reserve lands. maturing:prior to-date of - 


18 


that act, under purchases made under act of . 


June 5, 1906, distinguished from the applica- 


tion of the former act to such payments ma-. 
turing prior to date of that act under pur- 
chases made under the act of June 28, 1906, as 


held in the Albright case...........2:--.--- 476 


3. The extension act of April 27, 1912, con- 


strued to apply alike to deferred payments 


630. 


Oklahoma Lands—Continued. » 
under purchases made under act of June 5, 


INDEX, — 
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1906, and to deferred payments under pur- | 


_ chases made under act of June 28, 1906, as held 
in the Albright ¢ O086 e..2 as aueewcawueeaascu nae 


Patent. 


See Reservation, 2. 


1. A valid entry of records asserted by the. 


entryman or his statutory successor in inter- 
est, duly qualified, is the essential basis for a 
homestead patent; and supposed equities 
growing out of mistaken or illy-considered 
decisions of the Jand department will not 
warrant the issuance of patent. in the absence 
of proper legal foundation..........-.....--66 

2. Thereservation ofrights of way for canals 
and ditches required by the. act of August 30, 
1890, to be inserted in patents for publiclands 
west of the one hundredth meridian need not 
be inserted in patents issued for lands granted 
to railroad companies to which the grant or 
right of the company attached prior to the 


476 


“date of said act; but should be inserted in . 


patents for lands covered by indemnity selec- 
tions made by railroad companies, and in 
selections made by the Northern Pacific Rail- 
way Co. under the provisions of the act of July 
1, 1898, in all cases where such indemnity or 
other selections are approved popesuuens to 
August 30, 1800. ...--.2.---eeeenenweeeccennes 


- Phosphate Lands. 

1. Instructions of March 22, 1913, under aot 
of February 27, 1913, goveming selections of 
phosphate and oil lands by the State of Idaho. 


Power Sites. 
See Right of Way, 7~-12. 


Practice. — 


GENERALLY. 
1. Where contestant at the time of filing 
‘contest affidavit makes the showing as to 
_ qualifications required by Rule 2 of Practice, 
the burden rests upon contestee, where he 
charges contestant’s disqualification to make 
entry, to prove such allegation..............- 
2. Where a showing requiring cancellation 
of an entry is made in a contest proceeding, 


396 


18 


-10 


the mere fact that contestant is disqualified to — 


make entry in exercise of the preference right 
does not cure the existing default of the 
entryman or entitle him to have the entry 
TAINGID INGACE ccc ycncws cede oi eeaeseeGnaandess 

 §. In contemplation of Rule 39 of Practice 


testimony should be taken in support of a con-. 


10 


test notwithstanding contestee fails to appear — 


at the hearing; and upon failure of the local 
officers to require such testimony, the case 
should be returned, under Rule 96, for ex 
parte showing to support the charge......... 
4, Where & contest proceeding is closed 

_ upon failure of contestee to appear, without 
_ any testimony being taken, he is not entitled 


as a matter of right, to reinstatement of the 


contest, for hearing on the merits, in the ab- 


sence of a showing by him ofa good defense to © 


Practice—Continued. 





GENERALLY—Continued. : 
the charge made in the contest; but to prevent 
injustice the Secretary of the Interior may in 
his discretion direct a hearing in such case. . 
APPEAL, 


5. Itis not essential that the notice of appeal 
provided for hy Rule 76 of Practice shall con- 


tain specifications of error, it being sufficient — 
if specifications of error be filed within twenty 


days after service of notice of appeal, as pro- 
vided by Rule 80... 2.2. .censcanesssnece----- 
6. The Commissioner of the General Land 


‘Office has no authority to dismiss an appeal 


received and filed within the time prescribed 
by the Rules of Practice; and where an appeal 


. 608 


filed in time is held defective by the Com- | 


‘missioner, appellant should be given notice to 


cure the defect within 15 days, and, regardless 
of whether or not the defect be cured, the 
appeal, together with the record, should be 
transmitted to the Department, with appro- 
priate report and recommendation peice ve 


Notice, 


7. Instructions of October 25, 1913, concer 


_ing posting of contest notices.......-...22--- 
- §, Under the rules and regulations of the- 


land department it is the duty of a contestant 
toprepare for the approval and signature of the 
local officers the necessary Notices to the de- 
fendant; and failure to furnish such notices, 


__after notice to do so, is sufficient ground for 
. rejecting the affidavit of contest and closing — 


WHO: CORG iu iceawacboreks po peeastheesegiaeusee 

9, Where notice in & contest against a home- 
stead entry, alleging the death of the enitry- 
man and that there are no known heirs, was 
duly published and posted, and a copy thereof 
mailed to the deceased entryman both at his 
record address and at the post office nearest 


the land, such service of notice was sufficient | 


_ to confer jurisdiction upon the local officers, 


and it was not necessary that a copy of the 
Notice should also be mailed to the “‘unknown 


heirs”? of the entryMan,..........ceeeesee p-- 329 


PROCEEDINGS BY THE GOVERNMENT. 
10. The Rules of Practice relative to the 


abatement of private contests not diligently - 


prosecuted, will be applied to all proceedings 
against entries, whether on the part of the 
Government or of a pHyere individual...... 


REHEARING. 


11. Rule 72 of Practice, providing that no 
motion for rehearing of decisions of the Com- 


missioner of the General Land Office will be 
allowed, will not prevent the Commissioner, 
before appeal is taken, either on his own mo- 
tion or where his attention is called to an al- 
leged mistake or omission, from reconsidering 


and correcting his decision in ex parte cases. - 


Preference Right. 


See Contestant, 1-8. 


Price of Land. 


_ See Coal Land, 5, 6, 8. 
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Private Land Claim. 
See Railroad Lands, 1. 


INDEX. 
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1. The limitation in the act of February 26, 


1909, extending the time for filing small hold- 


ing claims under the act of March 3, 1891, that | 


such extension shall not “extend to persons 
holding under assignments made after March 


3, 1901,”? applies only to voluntary assign- — 


ments, and has no application to involuntary 
assignments through judicial sales for the ben- 
fit of creditors...... Livaunnase Heweneesicwd ee 


Protest. 
See Conjirmation, 1~4. 
Public Sale. | | 
. See Zsolated Tract, 1-10... 
Purchaser. 
- See Indian Lands, 17; Railroad Grant, 3-4. 
Railroad Grant. 
See Indian Lands, 16. 


1. The Northern Pacific adjustment act of 
- July 1, 1898, does not contemplate the relin- 


quishment by the company of lands which 


-have been sold or contracted to be sold by 
it; and while it may secure reconveyance of 
such Jands with a view to adjustment under 
the act, it isnot required to do so_..........-. 
2. The act of July 1, 1898, was designed to 
avert controversies involving conflicting 

. Claims of the Northern Pacific Railway Co. 
and settlers; and where the company was 


59 


offered an opportunity to adjust a conflicting © 


claim between it and a settler, and refused to 
do so, and the matter was thereupon taken 
into court by the settler and finally: adjudi- 


cated in his favor, the company will not there- 


after be recognized as. having any right or 
claim to the land in controversy subject to 
adjustment under the act. 2.2 een ween en 


221 - 


8. Purchasers of lands granted to the North- | 


ern Pacific Railroad Co. are not “lawiul suc- 
cessors”’ within the meaning of that term as 
used in the adjustment act of July 1, 1898... . 
4, The Northern Pacific Railway Co. is the 
‘‘snecessor in interest”? to the Northern Pa- 
cific Railroad Co. within the meaning of the 

_ adjustment ‘act of July 1, 1898; but a pur- 


chaser from the railway company of lands- 


granted to the railroad company is not a suc- 
cessor in interest within the meaning of that 
act and is not entitled to relinquish the pur- 


221 


chased lands and select. other lands in lieu’. 


thereof under its provisions..-.....-.-.-.---- 
5. Thereservation of rights of way for canals 


and ditches required by the act of August 30, 


1890, to te inserted in patents for public lands 
west of the one hundredth meridian need not 
be inserted in patents issued for lands 


granted to railroad companies to which the 


' grant or right of the company attached prior 


to the date of said act, but should be inserted — 


in patentsfor lands covered by indemnity se- 


lections made by railroad companies, and in | 
' selections made by the Northern Pacific Rail-. 

way Co. under the provisions of the act of July — 

i, 1898, in all cases where such indemnity or 


—6681 
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other selections are approved subeeauee to 
AMPUSt 30): 1890 se occu deaawas ewbeesewsce. 396 


6. The land department cannot undertake 


.to determine whether the Southern Pacific 
_ Land Co. is the successor in interest to the — 
- land-grant rights of the Southern Paeific Rail- 


road Co.; and in the absence of legislative or 
judicial recognition of the land company as 
such successor in interest, patents under the ~ 
grant to therailroad company will noti issueto — 
the land company ..... 0... cee eee ene en ewee §22 
7. The provision in the act of July 2, 1364, 4 
amending the act of July 1, 1862, making a 


_ grant to the Central Pacific Railroad Co., that 


said grant “shall not defeat or impairany.. . 
homestead . . . or otherlawfulclaim,”’ excepts 
from the grant a tract of unsurveyed land 
which at the date of the definite location ofthe 


line ofroad, and down to the date of the filing 
‘of the township plat of survey, was succes~ 


sively occupied by qualified homestead set- 
tlers intending to make entry; and failure of © 
the settler then occupying the land to assert 
his claim within three months after the filing — 
of the township plat does not inure to the 
bencfit of the company, but he may assert his 
claim at any time prior to intervention of an 
adverse settlement right. .......2.-.- ees eee 589 


Railroad Land. 


1. In determining whether lands salneted by 


the Santa Fe Pacific Railroad Co. in lieu of . 


lands relinquished by it under the act of April: 


28, 1904, are “ofequal quality” with the lands 


relinquished, the land department may ac- 
cept the services of protestants who desire op- . 
portunity to disprove the allegation of the 
company that the relinquished and selected - 
lands are of equal quality........-....ceceee 553 


Reclamation. 


See Right of Way; 3. 


GENERALLY. 
1. General regulations of February 6, 1913, 


‘as amended to September. G, 1918s eniectcdeses 349 


2. Public notice of June 23, 1913, concerning 


collection of ‘operation and maintenance 


GAPE UG sig oo Sakce vee eesanciaks ee weeeowesce 201 
3. Order of February. 26, 1913, peleag: to 
operation and maintenance charges.......-.. “208 


4, Settlement upon any portion of a farm 
unit entitles the settler to claim, by virtue of 
such settlement, only lands pone) in that 


5. The Reclamation Service can not, while 
construction of a project is in progress, and 
prior to the laying out of its canals, undertake 
to reexamine, at the instance of individual. 
claimants, particular tracts falling within the 
project, to ascertain whether or not such tracts. 
are capable of service irom its projected canals. 8 

6, The fact that remunerative crops may be — 


|. raised without irrigation upon land. lying 
' within a reclamation project is not sufficient 


ground for exclusion of such land from the © 


"project; and final certificate should not issue 


upon an entry embracing such land until all 


632. 


Reclama tion—Continued. 
GENERALLY—Continued, 

the sums due the United States under the 
reclamation act, an account of land or water 
right at the time of issuance of the corte, 


shall have been paid..-... apace es teesecains 


WITHDRAWALS. 

7. Where after the ‘initiation of a contest 
against a homestead entry the lands are in- 
cluded within a first-form withdrawal under 
thé reclamation act, but are subsequently re- 
‘lieved from, the withdrawal and restored to 
entry, the contestant, upon the successful ter- 
mination of the contest subsequent to the 


order of restoration, is entitled to exercise his 
preference right of entry for the land.-....... | 


ENTRY, 

_ §, Lands platted to farm units can only be 

taken in accordance with the established 

units; and there can not be included in the 

same entry lands within a farm unit and other 

Jands WithOUts. oss sce Sh taiesanpsSal es eat wnat has 
‘9. Where a homestead entry within a recla- 


wiation project was, after the submission of 


final proof, conformed to a farm unit and can- 
céled on relinquishment as to the remainder, 


prior to the act of June 23, 1910, the entry will | 


_ not be reinstated as to the canceled portion for 
“the purpose of permitting the entryman to 
assign such portion under the provisions of 
ADAG BOG 68g poses t So eeeeck caveats eeneoeswces 
- 10, To entitle a corporation to take an as- 
_signment of a portion of a reclamation entry 
under the act of June 23, 1910, it must show 
- that it isnot claiming any other farm unit or 
eniry under thereclamation act and that each 
of its stockholders is duly qualified to take an 
assignment under that act, notwithstanding 
the entryman from whom the corporation is 


: seeking to take the assignment has complied 


-with the provisions of the homestead law as to 
residence, improvement, and — cultivation 
upon the land involved.......-...-.2-.....-- 

11. The provisions of the three-year home- 
‘stead act of June 6, 1912, respecting cultiva- 


tion, have no application to entries made un- 


der the reclamation act; but the reclamation 


laws require, as & prerequisite to the issuance - 


of final certificate and patent, thai the entry- 
man shall have reclaimed, for agricultural 
purposes, at least one-half of the totalirrigable 
area of his entry and paid all reclamation 
charges at that time due........ acetals : 

12, A homestead entry ofa farm unit within 


a reclamation project, regardless of the area - 


embraced therein, is the equivalent ofa home- 
stead entry for 160:acres outside of a project; 


but in fixing the area thay should be charged | 


against the entryman by reason of such entry, 
under the provision in the act of August 30, 
1890, that not more than 320 acres in the agegre- 
pate may beacquired by any one person under 
the agricultural public-land laws, the recla- 
mation entry shotild be taken into account at 


iis actual area and not charged as 160 acres. 


. Page. Reclamation—Continued 
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ENntRy—Continued. 
13, The provision in the act of Petrunty 18, 


Page, 


1911, that where entries nade prior toJune 25, 


1910, embracing lands within a reclamation 


project, have been or may be relinquished, in 
whole or in part, the lands so relinguished 


shall be subject to settlement and eniry under . 


the homestead law as modified by the recla~ 
mation act, isapplicable only to entries under 


‘the reclamation act, and can not be invoked 


as to entries canceled prior to the reclamation 
act or made before and afterwards canceled ‘for 


14, Under the proviso to section 5 of the ae 
of June 25, 1910, as amended by the act of 


February 28, 1911, upon relinquishment of an 
entry made prior to June 25, 1910, within a 


reclamation withdrawal, the lands so relin~ 
quished became subject generally to settle- 
ment and entry under the homestead law, 
subject to the provisions of the reclamation 
act, and there is no authority for further limit- 
ing the right of entry of such lands...-....... 

15. Paragraph 4 of the regulations of Febru- 
ary 6, 1913, as amended to September 6, 1913, 


modified to conform to the views herein ex~ 


DICSSOd Senesus ede cewereseeeeedlonesesc ghee - 


16. The act of June 25, 1910, relieving entry- 
men within reclamation projects from the 
necessity of residence until water is available 
from the project applies to all bona fide 
quaiitied entrymen who made entry prior to 
the act and have made substantial improve- 
ments, regardless of whether they have estab- 
lished and maintained residence,.....- Mckwe 

17. By virtue of the acts of June 25, 1910, and 


a 


April 30, 1912, one who made entry of lands . 


within a reclamation project prior to the act of 


- June 25, 1910, and in good faith established 
| residence, i is not subject to contest for failure to 
maintain residence prior to the time water is 


available for irrigation of the land, provided 


residence is-established and application for 


water right filed within ninety days after the 
issuance of public notice fixing the date when 
water will be available; and where an entry- 
woman marries after establishing residence, 
and removes to the unperfected homestead 
entry of her husband, she does not thereby 
forfeit the protection accorded by these acts, 
where after final proof upon her husband’s 
claim, she returns and reestablishes residence 
upon her own claim within the time fixed 
PNCTOIOR Sie Ven eene peace nqetees Vis aceeueiee 


WATER RiGgHTs. | 

18, Under instructions of July 11, 1913, ap- 
plications thereafter presented by corpora= 
tions for water rights on reclamation projects 
will not be allowed, but applications pending 
at that date may be allowed...... Deleon 


19. Applications hereafter presented by cor. 


porations for water rights on reclamation 


projects will not be allowed; but existing cor- 
porations to which water rights have hereto- 
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fore been granted should be permitted ‘es con-) 
tinue without intérference, and in view of past - 
departmental decisions applications:by ¢orpo- - 
rations pending at this date may be-allowed. 250 
20, The provision in forms for the water- 
- Tight-applications requiring payment by ap- 
plicant ‘of “betterment” or maintenance 
charges is a proper requirement under the rec- 
lamation laws, and the fact that at the time 
entry was made there was no specific mention | 
of “betterment” -charges in the water-right 
application forms then in use will not relieve 
the entryman from payment of betterment 


charges legally assessed against his land...... 547 


21, The provision in the form for water-right 
application by private landowner requiring - 
him to bind himself not to convey the land 
-yoluntarily to any person not qualified under 
the reclamation law to purchase a water right, 
upon condition that the application and any 
“freehold interest”? sought to be conveyed. 
shall -be subject to forfeiture, is a reasonable 
and proper requirement, and an application 
from which such provision has been elimi- 


nated will not be accepted........ euiwuaiel tes _ 547 


22, The provision in the form of water-right 
application by private landowner requiring 
applicant to agree that the-United States, or . 
its successors, shall have full control over-all . 
ditches, gates, or other structures owned or 
controlled by applicant and which are neces- 
sary for the delivery of water, is in accordance | 
with departmental regulations, and being a 
necessary incident to the proper management 
and operation of the project by the United 
States or its successors, is impliedly author- 
ized by the reclamation act, and a water-ri ght 
applicant will be required to conform thereto. 547 

23. The provision in the form for water- 
right application by private landowner re- 
quiring applicant to agree to grant and con- 
‘yey to the United States, or its successors, all 
necéssary Tights of way for ditches, ¢anals, 
etc. ;for or in connection with the project, is a 
proper requirement, warranted by the spirit | 
and intent of the reclamation act, and an ap- 

_ plicant for water right will be required. to 
_ conform thereto asa condition to allowance 


of his'application....-.:-.-----eessseeeceoeses 547 | 


94, The terms “‘water-right certificate” and. 
certificate,” as-used in section 1 of the act 
of August 9, 1912, providing for patents on 
reclamation. entries, relate to final water- 
right certificates issued in connection with 
water rights for lands held in private owner- 


25. The proviso ‘to section 1 of the oe of 
August 9, 1912, requires ‘‘that no patent or 
'. gertificate shall i issue until all sums due the 

- United States on account of such land or 
water right at the time of issuance of patent 
or certificate have been paid ”: and in view 
of this specific provision there is no room for 
application of the doctrine of relation and 
holding payment of the charges: due at the 
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WatEeR Riguts—Continued. ; 
time:of making final proof as: moetitig the re-. ; 
quirements of the act..-.......- pane caleen ete ‘207 

26. Congréss is: ‘without power to -control 
or regulate the sale or‘acreage of lands in‘pri- © 
vate ownership within reclamation projects, 
but, so-long as the projects are under govern- 


Ment control, may determine ‘the acreage ‘for 


which water may be supplied through such 
projects to any one landowner....:..-.-...-- 542 
_ 27. Under the proviso tosection: 3:6f the act 
of August 9,-1912, no person shall, at any one 
time, acquire or own a water right, or be fur- 
nished water on account: of a water right 
acquired from the United States, in excess of. 


such quantity as may be necessary for the 


proper irrigation of one farm unit, as fixed by . 


_ the Secretary ofthe Interior, unless all install- 


ments contracted to be paid on the additional . 
supply to be purchased shall first be paid in 


full, and the water right purchased for the 


lands in excess of one unit shall be limited to. 

a supply sufficient for 160. acres.....----....-- 542 
28. The limitation inthe proviso to‘section 

3 of the act of August 9, 1912, as to the area of 


-jands for which water right may be acquired 
- or owned by-any one person, has reference to 


irrigable lands only. ..--..-..-..---2+++-+-ee-- 842. 
29. Under ‘the reclamation laws the ‘same 


person or association of persons can, prior to 


the time all building and betterment charges. 
have been paid, hold ‘but one farm unit of 
publicland and acquire a water right therefor, 
unless the water rights for any additional . 


_Jands,not to exceed 160 acres, have been paid ~ 


for in full; or, if not owning or holding'a farm: 


~ unit of public land, may own, hold, ‘and ob- _ 


tain ‘water for not exceeding 160°acres of. 
privateland within the project, without: first _ 
paying in full the installments contracted for 

with reference to the water rights; butcan not . 
at the same time hold.and obtain'waterrights . 


for both a farm unit of public land and a tract — 


of privately owned land, unless the install- 
ments on water right, either for the farm:unit |. 


_or for the private lands, “not: peaneece 160 
acres, have been paid infull. eiusseeaees oaeeze 543 


PROJECTS. . 
30. Publie notice of August 9, 1918, con- 
cerning Huntley project. :.......-.--.--.086. . 316 


31. Publie notice of May 28, 1913, concern- 


ing operation‘and maintenance charges on 


Lower Yéllowstone project. .....-.....+....--174 
32. Order of July 15, 1913, respecting addi-- 


tional charges on North Platte project....... “993 - 


33. Ordér of June 16, 1913, Goneening: Waren’ 


- charges on Okanogan project.......--..:..-- 189 


34. Public notice of June 16, 1913, concern- 
ing water Service on Sunnyside unit, Yakima . 


35. Public notice of October 7 1913, con- 
cerning Sunnyside unit, Yakima project.... 44 

36. Public notice ‘of’ March 21, 1918, con- 
cerning Payments on Tieton unit, Yakima 
DIOChes svar sevectet ace swedeeas ees enceee 1B 
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87. Public notice of April 25, 1918, concern- 


ing Tieton unit, Yakima project. ......--.--- 112 | 


38. Public notice of June 16, 1913, respect- _ 
ing water service on Tieton unit, Yakima 
f “WPOWCb eds. cve tak se ee totus bhtenaveuetonkesens 185 
— $9. Public notice of Apt 17, 1913, respect- — 
ing Umatilla project. ....-...----+++----++-+- . 85 


Records. 
1. Instructions of May 14, 1913, governing 
destruction of useless Papers. -...---- aereceee 162 


Rehearing. 


See Practice, 11. 


Reinstatement. 
See Contest, 5; Entry, 1; Indian ee ; 
Reclamation, 9. 
Relation. | 
. See Reciamation, 25. 
Relinquishment. 

Seo Contest, 1, 4, 5; Fees, 6; Homestead, 2, 12, 
18; Reclamation, 9, 13, 14; Repayment, 3. 

1. Where a Home tend entryman executes 
and delivers to another a relinquishment of 
his entry, with a view to deserting and dis- - 
possessing his wife, who is domiciled upon 
the land, the wife, upon the filing of the relin- 
quishment, is. entitled to make entry of the | 
Jand in her own behalf as the deserted wife 
of the entryman, with credit for residence 
from the date of her settlement thereon with 


Wher NUsband oc oh oe nese ccs hei eetasacn ss 507 


2. An affidavit of contest has no effect until 
filed in the local office;and where left with the | 
‘officer before whom it was executed, to be 
transmitted to the local office for filmg, and 
such officer files in that office simultaneously 
the affidavit of contest, a relinquishment of 
the contested entry, and an application to 
enter the land, the relinquishment and appli-. 
cation take precedence, notwithstanding they 
‘were executed subsequently to the affidavit: 
‘of contest........- Pipe lo patente sees (117 
} 3. One who acts as agent in wonene the - 
gale of the relinquishment of an entry is in 
‘privity with the entryman and the purchaser, 
within the meaning of the regulations of Sep- 
tember 15, 1910, providing that at a hearing 
‘between a contestant claiming a preference 
right and an intervening applicant for the 
Jand “it shall be competent for the contestant 
to show that the former entryman, or some > 
one in privity with him in the sale or purchase 
of the relinquishment, had knowledge of the 
filing of the affidavit of contest, in rebuttal of 
any showing made by the applicant’........ 250 


_ Repayment. 

“4, Upon rejection of a desert land applica- 
tion the money paid therewith should not be 
covered into the Treasury, but should be re- 
turned to the applicant. ...... ‘si cateidedeun es 397 

2, Money paid to the receiver in connection 
with a Ener and stone sworn statement 


Repayment—Continued. 


should be deposited, under paragraph 46 of 


- the instructions of June 10, 1908, to the re- 
ceiver’s official account, and so held until 


Page. 


earned by submission of satisfactory proof or — 


returned to the claimant, and should not be 
covered into the Treasury of the United 
States until due and payable under the law; 
and where money so deposited with the re- 
ceiver is erroneously covered into the Treas- 


—ury before it is earned, and the timber and 
stone claim is not consummated, an assignee. 


of the timber and stone claimant is not enti- 
tled, in view of the provisions of section 3477 
of the Revised Statutes, prohibiting the trans- 
fer and. assignment of claims against the 


_ United States, to repayment of the Money so 


paid into the Treasury....-.--....-2 2. eens 


3, Where the record in a Government pro- - 


' ceeding against a timber and stone sworn 
_ statement fairly shows fraud or attempted 
fraud in connection with the application for 
entry, and the applicant files his relinquish-: 


ment and makes application for repayment, 
without any attempt to disprove or overcome 
the charges and showing against him, such 


action on his part is held to be an admission of 


the matters charged and shown by the record, 
and his application for repayment Will be re- 
jected, without prejudice to his right to file 


application for a rehearing, if he so desires, 


supported by a showing upon the matter of 
fraud or attempted fraud in connection with 
his sworn statement.......-..---+--s-ceee -— 

4, Where a desert land entry is found ‘and. 


adjudicated by theland department to be Void . 
_ ab initio, and is canceled for that reason, such. 


entry is ‘rejected’? within the meaning of the 
act of March 28, 1908, and the entryman is en- 
titled to repayment of the purchase moneys 
paid in connection therewith, in the absence 
of fraud or attempted fraud in connection 
with the entry.......-----..se enon erences eee 


5, Where an application under the timber — 
and stone act is rejected for failure of the ap- - 


plicant to appear and submit proof on the 


date fixed therefor, or within 10 days there-. 


after, the applicant is entitled under the act of 


_ March 26, 1908, to repayment of the purchase. 


moneys paid in connection with the applica- 
tion, provided he has not been guilty of false 
statements, fraud, or attempted fraud i in con- 
nection therewith. ...-..-...s.-ssseceeenenne 


§. The act of March 26, 1908, contemplates 


repayment of the purchase money paid under 
any public land law in all cases where the ap- 


the application to purchase; and where com- 
mutation proof upon a homestead entry was 


rejected solely for the reason that notice” 


thereof by publication was defective repay- 


ment of the purchase money paid in connec- 


tion therewith should not be denied on the 
ground that the defect might have been cured 


28 


' plicant fails to acquire title, in the absence of ‘ 
fraud or attempted fraud in connection with . 


and the entry confirmed.......ceeceessereees 533 


~ 
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INDIAN. 


1. Sections 13. ana 14 of the act of June 25, 
- 1910, authorizing the Secretary of the Interior 
to reserve power and reservoir sites within In- 
_ dian reservations, has no application to lands 
outside of Indian reservations. -............-- 
2. Section 14 of the act of June:25, 1910, au- 
thorizing the Secretary of the Interior to can- 


cel Indian irust patents issued on allotments © 
within power or reservoir sites within Indian . 


reservations, contemplates that such patents 


shall be canceled only in instances where the 


lands are required or reserved for irrigation 
‘purposes authorized under act of Congress... 

8, Allapplications for preliminary and final 
- power permits presented under the act of Feb- 
ruary 15, 1901, and the regulations of March 1, 


1913, on lands within Indian reservations or 
allotments, should be filed with the register 
and receiver of the proper local land office, and 


after notation thereof transmitted to the Gen- 
eral Land Office, whereupon they will be re- 
ferred to the Geological Survey and the 
. Commissioner of Indian Affairs for report and 
TecommMendation ....-.:---:ecreseeeeeneee cee 


Forrest LAND. 
Generally. 


4, Proclamation and regulations of Gerber 
4, 1913, governing opening of Nebraska forest 


and Fort Niobrara lands...........-. 277, 282, 288. 


5. A pending selection by the Northern Pa- 
cific Railway Co. under the act of March 2, 
1899, is a “prior valid claim’? within the 


meaning of the excepting clause in the procla- 


mation of November 6, 1906, establishing the 
Coeur d’Alene forest reserve, now Clearwater 


National Forest. s-ccchcucviewececwesbegess<s 118 
6. Where change of jurisdiction occurs from. 


the Department of Agriculture to the Depart- 
ment of the Interior, over lands in national 
forests for which permits under the act of Feb- 
ruary 15, 1901, have been issued by the Secre- 


tary of Agriculture, by reason of the lands © 


being eliminated from the national forest, no 
' action by the permittee will be required nor 


_will his status be in anywise affected thereby; 
but the permit papers transmitted to the De- | 
partment of the Interior by the Department . 


of Agriculture will be considered as constitut- 
- ing the complete application, notation thereof 
will be made on the records of the General 
Land Office, a blue print of the map and copy 
of the field notes forwarded to the local land 
office for notation and filing, and the permit- 


tee advised that the Department of the Inte- 


rior has assumed jurisdiction................ 

| Act of June 11, 1906. 

7. Regulations of August 19, 1913, concern- 
ing homestead entries within national forests 
under act of June 11, 1906........000..0 002... 

8. Notice to publishers concerning publica- 
tion of notices of the opening of national forest 


lands under act of June 11, 1906.............. 214 


Forest Lanp—Continued. 

Act of June 11, 1906—Continued. . | 

9. Where lands in a national forest em- 
braced within a pending entry are restored to 


the public domain and the entry is permitted 


to remain intact, publication of the usual 
formal notice of restoration should not be 


‘10. Regulations of f April 30, 1913, governing 


survey of national forest homesteads. ace ee 


11. A survey and entry of lands in a na- 


tional forest under the act of June 11, 1906, 
"need not include the entire body of land ap- 


plied for, listed; and opened to entry under 
that act, but the entryman may take any por-. 
tion thereof in compact form.........--.-.... 

12. It is no objection toa homestead entry 
under the act of June 11, 1906, that it extends 
across a township line and lies partly in each 


of two adjoining townships...... Wuedeedsdees 


13, Any forest reserve homestead listed un- . 


~ der the act of June 11, 1906, which does-not. 


exceed 160 acres in area and which may be 
contained in a square mile the sides of which 


extend in cardinal directions, will be re- 


garded as within the provisions of said act 


“limiting such homestead entries to:“‘not ex- 


ceeding 160 acres in area and not exceeding 


one mile in lengeh”, oo. tcc estecendaeencen 


14. The form of agricultural tracts within 


forest reserves listed for entry under the act 


of Tune 11, 1906, is wholly within the discre- 
tion of the Secretary of Agriculture, so long as 
the inhibitions contained in the act are not 


violated, and the land department has no. 


jurisdiction to prescribe the form of an entry 
under that act, provided it is not nore than 
one mile in length and does not embrace more 


20 


Than 160 ACTOS sce cin 'nc cee c wee ucddetiwaedan 148 


15. Any tract of agricultural land within a 
forest reserve, not exceeding 160 acres in area, 
which may be contained in a square mile the 


sides «{ which extend in cardinal directions, 


is within the’ purview of the act of June 11, 


1906..... bc oeea Ge aieiiaes cued ouenene ena eewe 148 


16. The Secretary of Agriculture has au- 


thority, on his own motion, to list lands for — 


entry under theact of June 11, 1906; and where 


lands are so listed by him, no preference right 
is awarded by the statute nor can be claimed 


| except by settlers who were actually occupy- 
" ing the lands prior to January 1, 1906........ 

_ 17, The act of June 11, 1906, contemplates ? 
thatthe lands which the Secretary of Agricul-. 


ture may, in his discretion, list with the Sec- 
retary of the Interior with request that they 
be opened to entry under the homestead laws, 
shall be lands ie are subj ect to homestead 


18. Norights are acquired. by the filing of an 
application for the listing of lands under the 
act of June 11, 1906, while such Iands are em-_ 
braced in @ prior Rucuceled homestead ene 


19. The provision in the proclamation of 


~ 


March 2, 1907, creating the Weiser National | 


~ 
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Act of June 11, 1906—Continued. 
Forest, that lands embraced in any legal en- 
try lawful filing, or selection shall be excepted 
therefrom, provided the entryman‘or claim- 
ant continues to comply with the law, con- 
templates a determination by the appropriate 


INDEX. 


Page: 


tribunal, after notice and opportunity to be 


heard as to whether there has been such com-~ 


pliance; and until an entry, filing, or selection _ 


has been so finally adjudicated and canceled, 
the land is not subject to listing or entry under 
the act of June 11, 1906..............----..-- 

20. One who in good faith settled upon 
lands prior to their withdrawal for forestry 
purposes and who makes entry thereof under 
the act of June 11, 1906, is entitled to claim 
credit for residence from the date of such set- 
tlGMeNt ss eeccccececes ones (nue eade tae ae oehee 

21. Where a homestead enna at the 
time of withdrawal of the lands for forest pur- 
poses was in default, but no proceeding was 
instituted against his entry until after he had 
cured his defanit by further compliance with 
law and the submission of proof which would 
have entitled him to patent had no with- 
drawal intervened, he is entitled to Peron 
notwithstanding such withdrawal........... 

22, The act of June 11, 1906, authorizing the 
opening of agricultural lands within national 


475 


> 


forests to homestead entry, does not authorize | 


either the Secretary of the Interior or the Sec- 
retary of Agriculture to impose upon entry- 
men thereunder, or insert in patents issued 
‘upon the lands, any conditions, limitations, 


restrictions, or reservations not specifically 


authorized by existing laws.....-...2-.....06 
23. Where by change of boundary lands are 
eliminated from a national forest which had 


prior thereto been listed by the Secretary of _ 


Agriculture for restoration under the act of 
June 11, 1906, upon the application of a quali- 
fied homesteader, or had been settled upon 
prior to January 1, 1906, and the settlement 


_ since maintainéd, the preference right secured _ 


to such applicant or settler under said act is 
not terminated or defeated by such elimina- 


Act of June 4, 1897. 


24. Land containing deposits of granite of. 


quality and in quantity sufficient to render it 
valuable therefor is mineral land and not sub- 
ject to forest Iiett selection under the act of 
PARA RSF oe oor er ici ion eeu ok 

25. An application to make forest fist Se- 
lection of unsurveyed Iands which desig- 


nates the lands as what will be, when-sur- 


_ veyed, technical subdivisions of specified sec- 
tions, attaches to the legal subdivisions so 
: designated upon identification thereof by ap- 
proval of the plat of survey by the Commis- 
. sioner of the General Land Office, and ‘pre- 
cludes the attachment of subsequent adverse 
settlement rights......-- eugene Sante wow ek era 

26, The act of June 4, 1897, contemplates 
that a selection thereunder shall embrace an 


93 
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Act of June 4, 1897—-Continued. 
area approximately equal to the area of the 
base offered therefor; and where a selection is 
made of unsurveyed lands, described as what 
will be when surveyed certain technical legal 


subdivisions, and upon survey the designated 


legal subdivisions are found to be irregular 
and. to contain abnormal areas, aggregating 


More than the area the selector is entitled to 


upon the base submitted, the selector will not 
be permitted to furnish additional base to 
support such excess, but will be required to 
eliminate from his selection sufficient legal 
subdivisions to make the selected and base 
lands approximately equal in area.........- . 


‘Page, 


27. Where a forest lieu selection Of unsur- . 


veyed lands describes the selected lands as 


subdivisions of specified sections, and upon 
survey the lands are given the identical tech- 


- nical descriptions under which they were se- 


_ what will be when surveyed certain technical . 


lected, failure of the selector to respond 10 @ © 


notice to ‘‘conform”’ his selection to the offi- 


instructions of July 7, 1902, does not warrant 
rejection or cancellation of the selection. ..... 
28. A forest lieu selection should not be re- 


_ jected or canceled in its entirety because of 


objection against part only of the several 
tracts involved, but should be allowed as to 
the tracts against which no objection exists. . 

29. An innocent purchaser for value of a for- 
est lieu selection under the act of June 4, 1897, 
prior to patent, does not by such purchase ac- 
quire any indefeasible interest in or legal or 
equitable title to the land involved, nor any 
such right as upon relinquishment of said se- 
lection by such purchaser and reselection of 
the land in the name of the Santa Fe Pacific 


. Railroad Co. is mergeable under the act of 
March 3, 1905, in the face of an adverse pro- 
‘ceeding pending against the selection at the 


. cial survey, as required by paragraph 5 of the - 


259 


date of the relinquishment, into the contract 


right of selection saved to the railroad com- 


‘pany by said act, or into any right of rese- 
lection by the purchaser himself upon other 


base lands, to the prejudice of the right of a 
bona fide homestead settler on the selected 
lands at the time the relinquishment of the 


_ original selection and application for reselec- 


tion were filed... ......--20cnnncec eno nneeeee 


30. Neither an applicant to make forest lieu 


selection nor his transferee before patent can 


_ avoid the issue in adverse proceedings against 


the selection by relinquishing the same after 


- service of notice of such proceedings and ac- 


quire against an intervening settler any better 
right to the selected lands by an attempted re- 
selection thereof than he would have were 


- such selection held to be invalid and canceled 


on such proceedings........-..--20222-ceecee 


31. Public lands which are vacant and un- ~ 


appropriated except for a pending unap- 
proved forest lieu selection embracing the 


same are not by reason alone of such selection — 


withdrawn from homestead settlement, anda 
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homestead settler in good faith on such lands, - 


_ otherwise subject to settlement, acquires un- 
der the act of May 14, 1880, a right of entry 
therefor, subject to such selection, which at- 
taches immediately upon relinquishment of 


the selection and will prevent the substitu-— 


tion by the selector or his transferee of other 


» 


‘See Table of, Cited and Construed, page XX. 


Right of Way. 


- See Reclamation, 23. . 
TELEGRAPH, TELEPHONE, ETC. 


1. Regulations of October 15, 1913, amend- 


ing. paragraph 6 of regulations of January 6, 


te ee ee eee ee ee ee 2 ee a es 


CaNALs, DITCHES, AND RESERVors, . 


lands as base for the selection wicepn wees ese 595 2. It is not essential that an application for — 
Tight of way under the act of March 3, 1891, 
Reservoir Sites. - shall cover Si entire system necessary to uk 
See Right of Wey, 4, 5 timately irrigate the lands proposed to be.irri- 
Residence. gated; it being Sufticient if it cover a substan-- 

See Homestead, 6-11, 28, 32, 3 4, 42-44: ale ny: tial and requisite portion of the necessary sys- | 
Lands, 7; Reclamation, 16-17}. Reservation, 20, WOM. . «0 <-.2+r 00-22 sssec eee eee sents sees 505 

1, Instructions of April 18, 1913, extending 3: A withdrawal under the reclamation act 
time for establishment of resi denen Bn acapank | will not bar the allowance of an application 
of climatic conditions... .......-.--..-.cece«. ag for right of way under the act of March 3, 1891, 

2, Residence during the winter months will over the withdrawn lands, where the allow 
not be required upon 2 homestead entry of ance of the application will not interfere with 

land near the crest of the Sierras, where, on ac- ane ae ot ue lends by ane United erates. 

- gount of its altitude, the severity of the weath- : oe wilh theadminisireton of the re: 
er, and the depth of the snow, it is not hab- pramaa ay BGy alle bi laa Heian Proposed 
itable during the winter..........-...-..-..- 143 to be conveyed over such right of way has not. 

3. The act of August 19, 1911, relieving been appropriated and is not claimed by the | 
homestead entrymen in certain States from United States. .....-..1+s-0eeeseeeete seer ees 596 
residence and cultivation during the period = The fact that an app lication fOr a Teer 
therein specified, because of climatic condi- voir easement tipon unsurveyed lands, under . 
tions, furnishes no warrant for relieving such the acts of March 3, 1891, and May 11, 1898, has 
entrymen from residence or cultivation dur- been accepted and filed for general informa- 
_ing any other period, the act clearly contem- Hon, will not prevent the acceptance and fil. 

” plating full compliance with the requirements ing for general information ofa likeapplication 
oflaw both prior and subsequent to the period bya different party for the, Sante land ana abet 111 
specifically provided for therein........ ian 9, | 9. Ibis not necessary to entitle a company 

4, One who makes homestead entry of land to a reservoir easement under the acts of 
subj ect and generally known to be subject to March 3, 1891, and May 11, 1898, that it shall 
_ elimatic or other conditions making compli- have been organized for the main purpose of — 
ance with the requirements of thelaw more |. Tigation of arid lands, provided it is author- 
or less diffi cult, takes upon himself a burden _ ized under its articles of incorporation to con- 
commeusurate with such conditions; and So. struct canals and ditches, and it is shown that 
long as he retains the entry he must comply the right of way eaplisd for is in good faith 
with what the law requires in the matter of sought for irrigation purposes and does not in- 
residence, improvement, and cultivation ..... 96 | Yelve the use of the public domain for pur- 

5, The homestead law contemplatesthatan | Posesnot contemplated by the statute....... 217 
entry thereunder shall constitute the entry- . 6. Thereservation ofrights of way forcanals 
man’s home and family homesiead to the ex- and ditches required by. the act of August 30, 
clusion of a home elsewhere; and mere per- 1890, to be inserted in patents for public lands 
sonal presence of the entryman upon the land | west of the one handredth meridian need not. 
does not meet the requirements of the law as be inserted in patents issued for lands granted _ 
to residence where he maintains a family resi- to railroad companies to which the grant or. 
dence elsewhere. oa oocc ence cccnccccccccccece. 519 | Yight of the company attached prior to the 

_6, Where a homestead entryman, after the date of said act; but should be inserted in 
_ establishment of residence in good faith upon patents for lands covered by indemnity selec- 
his entry, found it necessary to remove there- _ tions made by vailroad companies, and in se- 
from toa near-by tract owned by him, because _Iections made by the Northern Pacific Rail- 
of the fact that the land embraced in the entry | way Co. under the provisions of the act of. 
was low and marshy and subject to overflow July 1, 1898, in all cases where such indemnity 
for a.considerable portion of the year and ren- - or other selections are approved subsequent 
dered thereby unsuitable for a place of resi- to August 30, 1800.....-.....eseeseeeees seoee 396 
dence, but continued to cultivateand improve PowrEk PURPOSES. | 
the homestead, such practically compulsory 7. Paragraphs 6 and 8 of regulations of 
change of abode will not be held to break the March 1, 1913, amended.............2-2..0--- 348 
continuity of his residence, and theentry may 8. Sections 13 and 14 of the act of June 25, 7 
be submitted to the Board of Equitable Adju- - 1910, authorizing the Secretary of the Interior 
dication for confirmation. .............4. -... 540 to reserve. power and reservoir sites within 


638 


Right of Way—Continued. 
POWER PuURPOsES—Continued. 
Indian reservations, has no application to 
lands outside of Indian reservations.....-...- 
9, Section -14 of the act of June 25, 1910, au- 


INDEX. 


Page. . 


thorizing the Secretary of the Interior to can- 
cel Indian trust patents issued on allotments © 
-- within power or reservoir sites within Indian - 
reservations, contemplates that such patents 


_ shall be canceled only in instances where the 


nas lands are required or reserved for irrigation 


purposes authorized under act of Congress... 
“10. All applications for preliminary and 


final power permits presented under the act . 


of February 15, 1901, and the regulations of 
March 1, 1913, on-lands within Indian reser- 


vations or allotments, should be filed with the . 


register and Ieceiver of the proper local land 
office, and after notation thereof transmitted 
to the General Land Office, whereupon they 
will be referred to the Geological Survey and 


the Commissioner of Indian Affairs forreport | 
419 


_ and recommendation .............0s---.eeeee 

11. Projects involving both inrigation and 
power possibilities, but wherein the power 
possibilities constitute the main factor of 
value, should be made the subject of permit 
under the act of February 15, 1901, and not of 
easement under the acts of March 3, 1891, and 


May 11, 1898; but where the reservoirs, struc-. 


tures, and canals essential for the storage and 
carriage of water for irrigation uses are sepa- 
rable from the reservoirs , structures, pipelines, 

and ditches designed for development of elec- 
trical energy, they may be made the subject 
of separate applications, the former under the 


~ acts of 1891 and 1898, and the latter under the a 


act of February 15, 1901.........22...2.0.020. | 


12. Where change of jurisdiction occurs - 


from the Department of Agriculture to the 
Department of the Interior, over lands in 
national forests for which permits “under the 


act of February 15, 1901, have been issued by 


‘the Secretary of Agriculture, by reason of the 
lands being eliminated from the national 
forest, no action by the permittee will be re- 
quired nor will his status be in anywise 
affected thereby; but the permit papers trans- 
mitted to the Department of-the Interior by 

the Department of Agriculture will be con- 


sidered as constituting the complete applica- 


tion, notation thereof will be. made on the 
records of the General Land Office, a blue 
print of the map and copy of the field notes 
_ forwarded to the local land office for notation 
and filing, and the permittee advised that the 
Department of the Interior has assumed 


jurisdiction.......---.+++-seseeeeees Sreeeacs 


School Land. 


' INDEMNITY. 

. 1, Land embraced in a school indemnity 
selection is not subject to location as a build- 
ing stone placer under the act of August. 4, 


School Land—Continued. 


INDEMNITY—Continued.. 


| Page, | 


2. In case of refusal of a State, after notice — 
from the Commissioner of the General Land . 


Office, to accept surface title under the act of 
June 22, 1910, for a school indemnity selection 


_of withdrawn land, subsequently classified 


as coal, or to relinquish the selected land, the | 


the selection ou be aii with right of 


3. Under the express terms of the act of 


February 28, 1891, a selection of lands in lieu 


of sections 16 and 36 lost to the State’s school 
grant by reason of being embraced in a reser- 


vation of the United States “may not be | 


made within the boundaries of said reserva- 
tion,” notwithstanding the State may have 
applied for survey of the township within 


which the selected lands are located, under ~ 


the act of August 18, 1894, prior to their inclu- 


sion in the reservation... ......0.-. cc ee wevewee 

4. The confirmation of adenine school 
selections to the State of California by sections 
Land 2 of the act of March 1, 1877, is limited 
to selections certified to the State prior to the 
GStS OL UNG ACh. iii sciucie dese ccka ceed sgeees 

5.. Where,the State of California made school 
indemnity selection in lieu of a tract supposed 


_ to be lost to its grant by reason of inclusion 


within the outboundaries of a Mexican grant, 
but which upon survey was excluded. from 


such grant, the subsequent erroneous ap- 


proval of the selection and certification of the 
land to the State; after sale of the base by the 
State to a bona fide purchaser, in no wise 
affected the right of such purchaser nor 
revested the United States with title to the 


base ‘land; and a homestead entry allowed 


therefor is void, and upon protest by the pur: 


chaser from the State will be canceled... .... 


6. The legal title to a tract of school Jand 
relinquished as base for indemnity selection 


-. does not revest in the United States until the 


selection is approved, and prior to such ap- 
proval the relinquished land is not subject to 
entry, selection, or other appropriation under 
the public land Jaws; but where settlement 
was made upon land so relinquished prior to 
approval of the selection based thereon, on the 
faith of statements by the State Tand’ Com- 
missioner that the State did not claim the 


land, and application to enter filed by the 
_. gettler,such application should not be rejected - 


outright but held and considered in connec- 


. tion with the selection, and if the selection be . 


approved, the settlement right should be 
recognized and protected.....-....--.--..-+. 

7. Whatever doubt and uncertainty existed 
concerning departmental decisions in Thorpe 
et al. v. State cf Idaho (35 L. D., 640; 36 L. D., 
479) and Williams v. State of Idaho (36 L. D., 
20, 481), respecting the right of the State of 


Idaho to select indemnity in lieu- of school | 
sections within tbe Coeur d’Alene Indian — 


Reservation, because of the decision of the 


” 


INDEX, 639° 


School Land—Continued. | Page. Soldiers? Additional Rights. Page. 


INDEMNIiTY—Continued. ; 
- supreme court of that State in Balderston v. 

' Brady et al. (107 Pac. Rep., 493), holding that 
school sections falling within Indian and other 
reservations were not a valid basis for indem- - 
’ nity, having been removed by enactments of - 

the State legislature of February 8, and March 
4, 1911 (Laws of Idaho, 1911, pp. 16, 85), and 

the later decision. of the supreme court of the 

State in Rogers v. Hawley et al. (115 Pac. 
Rep., 687, 692), said departmental decisions 

are relieved from suspension and will be car- 


See Homestead, 15-23; Isolated Tract, 6 


States and Territories. 


See Fees, 4. 

1. In matters relating to oper, and not 
affecting sovereignty, the United States and 
the several States, in their dealings with each 


other, are bound by the same principles‘of | 
_ justice and fair dealing that obtain between 
 SPYVVEUG DOMSONS. .éusdeestsaweesscewewceuss ys 69 


2. Section 1 of the act of July 23,. 1866, con- 
firming to the State of Californialandsselected  ~ 


ried into effect ita ns RCA pies. pte en 15 in satisfaction of its grants and disposed of to 
Serip. 3 | | : . purchasers in good faith, is by its terms ap-' 
plicable only to lands theretolore selected and on 
See Warrants, 1. sold by the State...i<ccheceeee fo cctevescu: “206 
Selection. — , ; 
See Railroad Grant, 5;. Railroad. Lands, 1; Statutes, 


Settlement. 


Reservation, 5, 24-31; School Land, as States 
and Territories, 2. 


See Alabama Lands, 1; Coat Lands, 12; 
Homestead, 2,11, 32, 34; Reclamation, 4,18, 14; 
Feservation, 20, 25, 29-31; School Lond, 6. 

1, Merely remaining upon public land with- | 
out bona fide cultivation and reasonably dili- 


’_ gent effort in the way of improvement, is not 


the maintenance of such a settlement as-the 
- Jaw contemplates shall reserve a tract from 
other appropriation—especially at the hands 
- ofa prior claimant who makes first application 


to enter the same.... 2.2.22 eee eee ne ene 113 


2. A homestead entry made subsequent to 

_ the withdrawal or classification of the land. 

' for coal, but based upon settlement, initiated 
prior to such withdrawal or classification, is 
‘subject to the provisions of the act of June. 22, 
1910, and the entryman is not, by reason of © 
Caach prior settlement, entitled to an unre- 
stricted patent under the provisions of the act 


Of March 8, 1909.......0-e-eeecereeeeestecees 82. | 


3. The provision in the act of July 2, 1864, 
amending the act of July 1, 1862, making a 
grant to the Central Pacific Railroad Co., that 
said grant “shall not defeat or impair any. .’. 
homestead ... or other lawful claim,’’ ex- 
cepts from the grant a tract of unsurveyed 
land which at the date of the definite location | 
" of the line of road, and down to the date of the 
_ filing of the township plat of survey, was suc- ~ 
 eessively occupied by qualified homestead _ 


- settlers intending to make entry; and failure . 


of the settler then occupying the Jand to assert 
his claim within three months after the filing 
of the township plat does not inure to the 
benefit of the company, but he may assert his 
claim at any time prior to intervention of an 


adverse settlement right........ 2c ceseeeeee 589 


Shell Roek. 

. Bee Mineral Land, 2. 
Siletz Indian Lands. 
See Indian Lands, 7,8. — 


Small Holding Claim. . 
See Private Land Claim, it Railroad Lands, 1. 


See Acts of Congress and Revised Statutes 
Cited and Construed, pages XVII and: xx, . 


Surface Rights. 


See Coal Lands, 9-12. 


Survey. | 


See Reservation, 10-15. 

1, Instructions of August 12, 1913, governing 
survey of lands withdrawn while unsurveyed. 318 

2. An application by a State for the survey 


ofa township under the act of August 18, 1894, 


has no efiect as against other applications to 


_ appropriate lands within the township until 


itis received by the Commissioner of the Gen- 
eral Land Office, and has no effect as against 
the United States until proper selection ofthe _ 
lands by LNG BUAVCy asc votive cariccedetcces 113. 


| Swamp Land. 


1. Amended instructions of April 24, 1913, ©. 
under act of May 20, 1908, governing drainage. 
of swamp and overflowed landsin Minnesota. 104 
. 2, Where by. mistake patent issued to a 
State for a tract of land not claimed by it, in- 
stead of a tract claimed by it underitsswamp- 
land grant, it is not entitled to receive patent 


_ for the tract claimed as swamp until recon- 
.. veyance to the United States of title to “the 
tract erroneously patented to it......-...262. 69. 


‘Telephone Line. 


See Right of Way; 1, 


Timber and Stone Act. 


1, The act of June 22, 1910, applies to timber 
and stone entries of lands withdrawn or classi- 


fied as coal upon which final proof had been 


submitted and entry allowed prior to the date 


of the act, as well as to entries of such lands 


upon which prooi had not at that date, been 


SUDMUN OG. 2 ccwccensasesecuedsecesdussevauesa 601 


2. Where @ portion of a timber-land entry is 
eliminated for conflict with a prior school in-. 
demnity selection, and the remaining tracts 


are thereby rendered noncontiguous, patent . 


may issue therefor, notwithstanding such 
noncontiguity, upon confirmation of the 


_ entry by the Board of Equitable Adjudication. 532 


640 


Timber and: Stone Act—Con. Page. 
_ 8. Collusive arrangements through. which 

persons are induced to make timber-land en- 

tries with a view to sale of the body of lands SO 

~ entered to another, the sole interest of the en- 

trymen being an expectancy in the profits of 

the transaction to an’ amount agreed upon 
from the beginning, are in violation of the 
statute, and entries so made, being purely ~ 
speculative, must be canceled..............-- 440 
_ 4, The filing of a timber and stone declara- ° 

‘tory statement, not preceded by personal 
examination of the land by the applicant, does 
not constitute a “duly initiated” claim 
within the meaning of the excepting clause in 

the withdrawal of May 29, 1903, for the Hepp- 

per National Forest, and is not sufficient to 
except the land embraced therein from the ef- . 
fect of such withdrawal............-...----+- 437 

5, A mere general knowledge, however . 

intimate, of. the locality in which a tract ap- 

plied for under the timber and: stone act is 

situated does not meet the requirement that 

an applicant under that act must have per- 

- gonalknowledge of the a ia tract he seeks. 


CO OCOUUIE ccamctevnciccedence cee taedoteeeees 437 


6. That part of Scene 29 of the serie 
tions of November 30, 1908, as revised August 
22, 1911, under the timber and stone act, 

. which declares that all moneys paid by an ap- 
plicant under the timber and stone act will be 
forfeited to the Government, and his rights © 
under the act exhausted, “‘ifhe fail to perform 
any act or Nake any payment or proof in the 


-. manner and within the time specified in the 


‘foregoing regulations,” is without authority 

of law, and said paragraph is amended by 
eliminating therefrom the clause “‘or if he 
fail to perform any act or Make any payment 
_or proof in the manner and within the time — 
specified in the foregoing regulations......... 429 


Wimber Cutting. 
1, Regulations of March, 25, 1913, governing 
free use of timber on mineral public lands....' 30 
2. Regulations of March 25, 1913, governing ~ 
free use of timber on nonmineral public 
WIBNGS gic ven cwawnetecun dons toned Seeeavacen 22 
3. Regulations of May 20, 1913, supple- 
menting instructions of March 25, 1913, gov- © 
erning free use of timber on public lands..... 163 
4, Instructions of August 1, 1913, govern- _ 
ing sale of fire-killed or domaged timber 
- under act of March 4, 1913. .....-.222........ 300 


Timber Lands. 
See Homestead, 3; Timber and Stone Act, 
Town Site, | 

1. Regulations respecting public reserve 
in Timber Lake and Dupree town sites...... 3 
‘Tunnel Site. | 
‘Bee Mining Claim. 18 


INDEX, 


United States Commissioner. Page. | 
See Fees, 6, | 


Useless Papers. 
See Records, 1. 


Warrant, | 
1, Bounty. land scrip issued under author-— 
ity of the. act of August 31, 1852, in exchange. 
for unsatisfied Virginia military bounty land. 
warrants, is within the purview. of the. act of — 
December. 13, 1894, providing for the location 
. and satisfaction of “unsatisfied military 
bounty land warrants under. any act. of Gon: 


Water Rights. 
'  _See Desert Land, 11; Reclamation, 18-29. 


Withdrawals. 

See Coal Lands, 9-12; Reclamation, oP fees: 
ervation, 20, 21; Right of Way, 3; Timber and. 
Stone Act, 4, | 
1, Instructions of April 21, 1913, defining ; 
procedure for withdrawal of public lands... 98 


Witnesses. 
1, A witness subpoenaed duties the act of 
January 31, 1903, to appear before the register 
and receiver to testify in a proceeding involv- 
ing public lands, is entitled to the same fees 
and mileage allowances as are allowed by law 


_ to witnesses in the District Court of the 


United States in the district in which the land 

‘ office is situated; and where called in more — 
than one cause between different parties, or 
wherein only one of the parties is the same, he 
is entitled to his fee for each day’s attendance 
in each case in which he attends; but no ex- 
tra allowances for expert ceeny, can be © 

“allowed under SOIG: ACh aw tesiciaiginaitien ctateine -- 170 


Words and Phrases. Construed. 


1. An affidavit is “made before” an officer 
when it is subscribed and sworn to before 
2, “Deposition” in section 2294, Revised 
Statutes, prescribing the fees for depositions, 
- refers to final proofs and annual proofs of des+ 
OFAN CNUTICS 30:5 «occu osiaes ees ace twwne sed AOD 
3. ‘Filing fees”? in act of February 3, 1911, 
includes the initial payment of 25 cents pet 


acre on a desert-land entry...........-..00065 94 
4. “Lawful successors” in Northern Pa- 
cific adjustment act of July 1, 1898....... ere) | 
5. “Navigable water” in act of May 14, 
1898, as amended by act of March 3, 1903..... 213 
§. Occupy”’ in section 2 of act of ae 28, 
NODA sac esate Ge duccn see tadiletineds wkmasan eke . 66 
7 “Purchaser” in section 5, act of June 6, 
1900.......-.. (SG wua as Oud owen aeceeoN aan eka 153 
& “Subsidiary” in act of May.11, 1898, con-- 
cerning rights of way for power purposes..... 564 
9. Successor in interest” in Northern Pa- 


cific adjustment act of J uly 1, 1808 5005.95. 464 





